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Ne admittas. 


V. en (ſo called from thoſe words in the wel 
Prohibemus ne admittas) is a writ directed to the 

biſhop at the ſuit of one who- is patron of any 
church, and he doubts that the biſhop will collate a 
clerk of his own, or admit a clerk preſented by another, 
to the ſame benefice: then he that doubts it ſhall have 
this writ, to prohibit the biſhop that he ſhall not collate 
- _— any 6 to that yes Py the ſuit, Terms of 


| New e. See Kalenvar. . 
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Hotturn. 


= Aooruen, was a ſervice ſo called, from the an- 
8 cient chriſtians ring in the e to perform. the 
a 875, — 
Nennen to a benefice: See Benefice, | 
Non · conformiſts. See Diſſenters. 
Non - reſidence. See Reſidence. 
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Notary publick. 


1. Nofary was anciently a ſcribe, that only took Notary, who, 
3 notes or minutes, and made ſhort draughts of 

writings, and other inftruments, both publick and private, 
Vor. III. ES But 


5 


fil 


2 Notary publick. 
But at this day we call him a notary publick, who con- 
firms and atteſts the truth. of any deeds or writings, in 
order to render the ſame authentick. Ayl. Par. 382. _ 
The law books give to a notary ſeveral names or appel- 
lations ; as, actuarius, regiſtrarius, ſcriniarius, and ſuch 
like. All which words are put to ſignify one and the 
ſame perſon. But in England, the word regiftrarius is 
confined to the officer of ſome court, who has the cuſtody 
of the records and archives of fuch court; and is often- 
| times diſtinguiſhed from the auary thereof. But a regiſter 
. ought always to be a notary publick.; for that ſeems to 
| be a neceſſary qualification of his office. 
_ "How appeiated, 1 2. A notary. publick is appointed to this office by the 
arxchbiſhop of Canterbury; who in the inſtrument of ap- 
pointment decrees, that full faith be given, as well in 
as out of judgment, to the inſtruments by him to be 
„„ made.“ Which appointment is alſo to be regiſtred and 
ſubſcribed by the clerk of his majeſty for faculties in chan: 
2 cery, 1 Ought, 486. Al. Par. 385. 
Lom [Wort. 3. A notary on his appointment muſt ſwear, << that he 
will faithfully exerciſe the office of notary publick ; 
that he will faithfully make contracts, wherein the con- 
ſent of parties is required, by adding or diminiſhing no- 


thing, without the will of the parties, that may alter the | 
ſubſtance of the fact; that if in making any inſtrument 
the will of one party only is required, he will in ſuch caſe . 


add or diminiſh nothing that may alter the ſubſtance of the 
fact, againſt the will of ſuch party; that he will not make 
inſtruments of any contract, in which he ſhall know there 
is a violence or fraud; that he will reduce contracts into 
an inſtrument or regiſter; and after he ſhall have ſo re- 
5 "duced the ſame, that he will not maliciouſly delay to make 
a publick inſtrument thereupong againſt the will of him 
or them, on whoſe behalf ſuch contract is to he ſo drawn: 


Saving to himſelf his juſt and ateuſtomed fees,” : 4 
His office in the 4. A notary'publick (or actuary) that writes the acts 
conteſtatioa of of court, ought not only to be choſen by the judge, but — 
_ approved alſo by each of the parties in ſuit ; for tho? it 1 


does of comm̃on right belong to the office of the judge, 

to aſſume and chuſe a notary for reducing the aQs of | 
court in every cauſe into writing, yet he may be refuſed 

by the litigants: for the uſe of a notary was intended, 
nat only on account of the judge, to help his, memory in 
the cauſe, but alſo that the litigants might not be injured 
by the judge. Al. Par. 382 e 
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out thereof againſt his will. F. N. B. 408. | 


Notary publick. 


And particularly, the office of a notary in à judicial 


cauſe is employed about three things : Firſt, He oughtto 
regiſter and inroll all the judicial acts of the court, accord- 
ing to the decree and order of the judge, ſetting down in 
the act the very time and place of writing the ſame. Se- 
condly, He ought to deliver to the parties, at their eſpe- 
cial requeſt, copies and exemplifications of all ſuch judi- 


cial acts and proceedings, as are there enacted and decreed. 
And thirdly, He ought to retain and keep in his cuſtody 


the originals of ſuch acts and proceedings, commonly 
called the protocols (gra xe, the notes, or firſt draughts). 


5. As a notary is a publick perſon, ſo conſequently all Authenticity of 


inſtruments made by him are called publick inſtruments ; his proceedings, 


and a judicial regiſter or record made by him, is evidence 
in every court, according to the civil and canon law. And 
a biſhop's regiſter eſtabliſhes a perpetual proof and evi- 
dence, when it is found in the biſhop's archives; and 
credit is given not only to the original, but even to an 
authentick copy exemplited. Ayl. Par. 386. 

And one notary publick is ſufficient for the exemplifica- 
tion of any act; no matter requiring more than one nota- 
ry to atteſt it. . e een 1 


And the rule of the canon law is, that one notary is 


equal to the teſtimony of two witneſſes. Gibſ. 996. 


6. By the ſeveral ſtamp acts, the admiſſion of a notary stampe. 


ſhall be upon a treble 40s ſtamp. _ 


And every notarial act ſhall be on a 5s ſtamp. 
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- Novel difleifin. * 
HE writ of aſſiſe of novel diſſeiſin (nova diffrifme) 
lieth, where tenant for life, or tenant in fee ſimple, 
or in tail, is diſſeiſed of his lands or tenements, or put 


* 


November the fifth. See Þolidays. 
Nuncupative will. See Wills. - 


1 DODaths. 


Wk 
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Lawfolneſs of 
an oath, 


TONE ſhall bring into diſpute the. determinations 
of the church, concerning oaths to ibe taken in 


| 2 <ccleſiaſtical or in the temporal »courts;; on pain of 


being declared an heretick. Arund. Lind. 297. 
As we: confeſs that vain and raſh — korbidden 
ahr iſtian men by our Lord Jeſus Chriſt, and James his 
apoſtle; ſo we judge that ohriſtian religion doth not pro- 
kibit,. but that a man may (wear when the magiſtrate re- 


Auireth, in a cauſe of faith and charity, ſo it be done 


according to the prophet's een in justice, em 
and truth. Art. 39. 

The giving of every oath muſt be warranted. by a& of 
parliament, or by the common law »time out of mind. 
2 1ſt. 23. 

2. The oath e officia, it is an oath whereby any perſon 
may be obliged to make any preſentment of any crime or 


offence, or to confeſs: or accuſe himſelf or herſelf, of any 


criminal matter or thing, whereby he or ſhe may be liable 


to any cenſure, penalty, or puniſhment whatſoever. - 


By a canon of archbiſhop” Boniface: Laymen Gal be 
e by. excommunication, if need be, to take an oath tu 


ſpeak the truth, uuben enguiry ſhall be made by the. prelates.and © 


5 a en, for Wa correction e Ys" 4 exceſſes. 


d. 10g. 
. E. 47. Toi the\time_of the: maclianent, 


the lords of the council at Whitehall demanded of Po 
ham and Coke chief juſtices, upon motion made by I 
commons in parliament, in what caſes the ordinary may 
examine any perſon ex officio upon oath. And upon good 


conſideration and view of the books, they anſwered to the 
lords of the council at another day in the council cham- 


ber : 1. That the ordinary cannot conſtrain any man, RED 


eccleſiaſtical or temporal, to ſwear generally to anſwer to 
ſuch interrogatories as thall be adminiftred untochim; but 


' ought to deliver to him the articles upon which he! is to 


be examined, to the intent that he may know whether 
he ought by. the law-to-anſwer to them. Attd-ſo is the 
courſe of the chancery ; ; the defendant hath a copy of the 
bill delivered -unto him, or-etherwiſe he need not to an- 
ſwer it. 2. That no man, eccleſiaſtical or temporal, 
ſhall be examined upon the ſecret thoughts of his heart, 
or- of his ſecret opinion; but ſomething ought to be ob- 
jeQed againſt him, which he hath ſpoken or done. 
3˙ That no layman may bebexamined ex officio, except in 
we 
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doro eauſes (matrimonial and teſtamentary) 3 and that was, 


grounded upon great reaſon: for laymen for the moſt 
part are not lettered, wherefore they may eaſily be in- 
rors- 12 Co. 26. | | | 
Again, H. 13 J. Dighton'and Holt's caſe, They were 


viegled and intrapped, and principally in hereſies and er- 


eommitted by the high commiſſioners, becauſe they refu- 


fed to take the oath ex officio; whereupon an habeas cor- 
pus being awarded, it was returned, that they were com- 
mitted, becauſe they being convented for flandrous words, 
againſt the book of common prayer and the government 
of the church, and being tendered the oath to be examin- 


ed upon theſe cauſes, they refuſed, and were therefore 


committed; And after three terms deliberation, the court 
now gave their reſolution, that they ought to be delivered. 
And the reaſon thereof Coke chief juſtice declared to be, 


becauſe this examination is made to cauſe them to ac- 


cuſe themſelves of the breach of a penal law; which is 
againſt law, for they ought to proceed againſt them by 


witneſſes, and not inforce them ta take an oath to ac- 
cuſe themſelves. Cro. Ja. 388. 5 1 

Finally, by the ſtatute of 13 C. 2. c. 12. it is enacted, 
that it Hall not be lawful for any perſon, exerciſing eccleſi> 


ical juriſdiction, to tender or adminiſter to any perſon what+ 


Joever, the oath uſually called the oath ex officio, or any other 
oath, whereby ſuch perſon to whom the ſame is tendred or ad- 


miniſured, may be charged or compelled ta confeſs, or ac- 


cuſe, or to purge him or herſelf of any criminal matter 
or thing, whereby he or ſhe may be liable to cenſure or pu- 
niſhment. e : Fe 

But in other caſes, where the courſe of the eocleſiaſti- 
cal courts hath been, to receive, anſwers upon oath, they 
may ſtill receive them. And therefore in the caſe of 
Hern and Brown, T. 31 C. 2. where a ſuit was for pay- 
ment of the proportion aſſeſſed towards the repair of the 
church, the defendant offering to give in his anſwer, but 
not upon oath, prayed' a prohibition, becauſe it was re- 
fuſed, The court, after hearing arguments, denied the 


prohibition; for they faid, it was no more than the 


chancery did to make defendants anſwer upon oath in 
ſuch like caſes, Gib/. 1011. 1 Ventr. 329. | 
And ſome years before that in the caſe of Goulſon and 


Wainwright, it was held by the court, that if articles ex 


officio are exhibited in the ſpiritual court for matters cri- 
minal, and the party is required to anſwer upon oath, he 
may have a prohibition; but if it be a ci matter, he 
bg: 7 — % cannot 
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Oath of calum- 
n. 


this it appeareth that by the cuſtom of the realm of Eng- 


DPaths. 


cannot do ſo, for then he is bound to anſwer. Gib/. 1011 


x Sid. 374. al 647 5 7 fend see | 
3. The oath of calumny was required by the Roman 
law, of all perſons engaged in any lawſuit, obliging both 
plaintiffs and defendants, at the beginning of the cauſe, 


to ſwear that their demands and their defences were fin- 
cere and upright, . without any intention to give un- 


neceſſary trouble, or to uſe quirks and cavils. 1 Domat. 
1c 6 by a legatine conſtitution of Otbs it is thus or- 
dained: The oath "of calumny, in cauſes eccleſiaſtical and 
civil, for ſpeaking. the truth in ſpirituals whereby the truth 
may be more eaſily diſcovered, and cauſes more ſpeedily deter- 
mined, te ordain” for the future to be taken in the kingdom 
of England," according to the canonical and legal ſanctions; 
the cuſtom obtained to the contrary notwithflanding. Athon. 
Go; ©: E N roy 


The oath e calumny] Which oath was this: “ You ſhall - 


& ſwear, That you believe the cauſe you move is juſt : 
«© That you will not deny any thing you believe is truth, 
«© when you are aſked of it: That you will not (to your 


© knowledge) uſe any falſe proof: That you will not 


© out of fraud requeſt any delay, ſo as to protract the 


e ſuit: That you have not given or promiſed any thing, 


6 neither will give or promiſe any thing, in order to ob- 
© tain the victory, except to, ſuch perſons, to whom 
« the laws and the canons do permit: So help you God.“ 
Conſet. 01, _ 5 

Of calumny] Jusjurandum calumniæ; ſc. vitandæ: for 
the avoiding of calumny. Athon. 60. N 


To be taken] And this both by the plaintiff and the de- 
fendant. Which if they ſhall refuſe reſpectively, the 
plaintiff in ſuch caſe ſhail loſe his cauſe, and the defen- 
dant ſhall be taken as having confeſſed. Athon, 60, 


The cuſtom obtained to the contrary notwithAanding] By 


land, the oath of calumny was not to be adminiſtred. 


| Nevertheleſs this cuſtom was not ſo general as in this 


canon is alledged. The caſe was thus: Laymen were free 
by the cuſtom of the realm from taking of that oath, 
unleſs it were in cauſes matrimonial and teſtamentary; and 
in thoſe two caſes, the eccleſiaſtical judge might examine 
the parties upon their oath, becauſe contracts of matrimo- 
ny, and the eſtates of the dead, are many times _ 
N : | an 
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DOPaths. 
and do not concern the ſhame and infamy of the party, 


as adultery, incontinency, ſimony, hereſy, and ſuch like. 
And this appeareth by two writs in the regiſter, di- 


refed to the ſheriff, to prohibit the ordinaries from 


calling laymen to that oath againſt their wills, ex- 
cept in thoſe two caſes. 2 Inf. 657. 12 Co. 26. Git. 


1011, <A . foe th i 
| But this cuſtom extended not to thoſe of the clergy, 
but to lay people only ; for that they of the clergy, being 
preſumed to be learned men, were better able to take the 
oath of calumny. 2 Inft. 657. 3 

But if, in a penal law, the juriſdiction of the ordinary 
be ſaved, as by 1 Eliz. for hearing of maſſes, or by 13 
El. for uſury, or the like, neither clerk nor layman ſhall 


be compelled to take the oath of calumny ; becauſe it 


may be an evidence againſt him at the common law, 


upon the penal ſtatute, 2 n/?. 657. 12 Co. 27. 


This oath had long continuance in the eccleſiaſtical 


court: and it had the warrant of an act of parliament, 


in 2 H. 4. c. 15. whereby it was enacted, that dioceſans 


| ſhall proceed according to the canonical ſanctions; which act 


was repealed by 25 H. 8. c. 24. but was reviyed in the 
reign of queen Mary, and then all the martyrs who were 


burnt were examined upon their oaths ; and then again 


by the 1 EZ r. 1. it was finally repealed. And the mat- 
ter touching this oath at this day ſtandeth thus: It is 
confeſſed, as well by the ſaid provincial conſtitution of 
Otho, as by the regiſter, that the ſaid conſtitution was 
againſt the cuſtom of the realm: and no cuſtom of the 
realm can be taken away by a canon of the church, but 
only by act of parliament; and eſpecially in caſe of an 
oath, which is ſo ſacred a thing, and which generally 
concerneth all the nobility, gentry, and commonalty of 


the realm of both ſexes : And by the ſtatute of the 25 


H. 8. c. 19. no canon againſt the king's prerogative, 
the law, ſtatutes, or cuſtom of the realm is of force; 


which is but declaratory of the common law. 2 ft. 658. 


12 Co. 29. - | | 88 

So that the reſult of the matter, upon theſe premiſſes, 
will be this: So far as this conſtitution was againſt the 
cuſtom of the realm, it is of no avail : So far as it is 
warranted by the cuſtom, it is ſtill of force; and conſe- 


quently extendeth to the clergy, and to laymen in caſes 


matrimonial and teftamentary, and alſo to perſons who 
take the ſaid oath voluntarily, and not by c.mpultion, 


x. Fox 


*, 1 
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The voluntary 
ot deciſive oath, 


Dath of truth, 


Oath of malice, \ 


—— 
* 1 


Oaths. 


For the writs ; in the regiſter do only require, that lay- 
men be not compelled to anſwer againſi their will; ſo that 
if any aſſent to it, and take it without exception, this 
ſtandeth with law. 12 Co. 27. 

4. The voluntary or deciftve oath, is given by one 
party to the other, when one of the litigants, not bein 

able to prove his charge, offers to ſtand or fall by the 
oath of his adverſary ; which the adyerſary is bound 
to accept, or to make the ſame propoſal back again, 
otherwiſe the whole ſhall be taken as confeſſed by Yi, 

Mood Civ. L. 314. | 

And this ſeemeth to have ſome foundation in the com- 
mon law, in what is called waging of law; which is a 
privilege that the law giveth to a man, by his own oath 
to free himſelf, in an action of debt upon a ſimple con- 
tract. 1 Toft. 155, 157. 2 Inf.45. © 

But this oatb, in the eccleſiaſtical courts, is now ob- 


ſolete, and out of uſe. 1 Ought. 176. 


5. The oath of truth, is when the plaintiff or defen- 
dant is ſworn upon the libel or allegation, to make a true 
anſwer of his knowledge as to his own fact, and of his 
belief of. the fact of others. This differs from the for- 
mer, for it is not deciſive ; and the plaintiff or defendant 
may proceed to other proofs, or prove the contrary to 
what is ſworn. Mood Civ. L. 314. 

6. The oath of malice, is when the patty proponent 
ſwears, that he doth not propoſe ſuch a matter or allega- 
tion, out of malice, or with an- intent unneceſſarily to 


protract the cauſe, 1 Ought. 158. 


i Fuppletory dath. 


And this oath may be adminiſtred at any time during 
the ſuit, at the judge's diſcretion, whether the parties 
conſent to it or not. Id. 

7. The neceſſary or ſuppletary oath, is given by the judge 
to the plaintift or defendant, upon half proof already made, 
This being joined to the half prof ſupplies, and gives 
ſufficient power to the judge to condemn or abſolve. It 
is called the necęſſary oath, becauſe it is given out of ne- 
ceſſity, at the inſtance of the party, whether the other 
party will conſent to it or not. But when the judge doth 
adminiſter it, he ought firſt to be ſatisfied, that there is 
an half proof already made, by one unexceptionable wit- 
neſs, or by ſome other ſort of proof. If the cauſe 
is of an high nature, and there is a temptation to 
perjury ; or if i it is a criminal cauſe ; or if more witneſſes 


might be produced to the ſame fact; then this oath can- 


not take place. Yard Civ. L. 314. Hl. Par, 391. 


Before 


- Paths. 


Before the delegates at Serjeants Inn, Jan. 22. 14 7. 
Williams and Lady Bridget Oſhorne. The queſtion below 
was, whether Mr Villiams was married to the lady Bridget 
Oſtorne ; the miniſter who performed the ceremony, hav- 
ing formerly confeſſed it extrajudicially, but now deny- 
ing it upon oath. So that there being variety of evidence 
on both ſides, the judge upon hearing the cauſe requi- 
red, according to the method of ecclefiaſtical courts, the 
oath of the party, which the civilians term the“ ſupple- 
- tory oath, that he was really married as he ſuppoſeth in 
his libel and articles. The accepting this oath (as was 
agreed on both ſides) is diſcretionary in the judge, and 
is only uſed where there is but what the civilians efteeny 
a ſemiplena probatio ; for if there be full proof, it is ne- 
yer required; and if the evidence doth not amount to a 
half proof, it is never granted, becauſe this oath is not 
evidence ſtrictly ſpeaking, but only confirmation of evi- 
dence ; and if that evidence doth not amount to a half 
proof, a confirmation of it by the party's own oath will 
not alter the caſe. Upon admitting the party to his ſup- 
pletory oath, the lady appeals to the delegates. So that 
the queſtion now was not upon the merits, whether there 
really was a marriage or not, but only upon the courſe 
of the eccleſiaſtical courts, whether the judge in this 
caſe ought to have admitted Mr Villiams to his ſupple- 
tory oath, as a perſon that had made an half proof of 
that which he was then to confirm. The queſtions be- 
fore the delegates were two: Firſt, whether the ſupple- 
tory oath ought to be adminiſtred in any caſe to inforce 
a half proof: And, ſecondly, admitting it might, whe- 
ther the evidence in this caſe amounted to a half proof; 
ſo as to intitle Mr 7/i{liams to pray that his ſuppletory 
path might be received. As to the firſt, it was argued to 
be againſt all the rules of the common law, that a man 
ſhould be a witneſs in his own cauſe. It is not allowed 


in the temporal courts in any caſe but that of a robbery, - 


which being preſumed to be ſecret, the party is admitted 
to be a witneſs for himſelf. In the temporal courts no 
man can be examined that has any intereſt, tho* he be 
no party to the ſuit, On the other fide many authorities 
and precedents were cited out of the civil law, 'to prove 
this practice of allowing a ſuppletory oath. And there- 
fore the court held, that by the canon and civil law, the 
party agent, making a half proof, was intitled to pray 
that his ſuppletory oath might be received : And tho? it 
be againſt the rules of the common law, yet this be- 
Ea N ing 


— 


_ Daths. 


ing a cauſe of eccleſiaſtical cognizance, the civil and not 
the common law is to be the meaſure of their proceed- 


ings; and therefore this practice being agreeable to the 
civitlaw, is well warranted in all caſes where the civil 
law is the rule, and the exerciſe of it lies in the diſcre- 
tion of the judge. - Secondly, It being therefore eſtabliſh- 
ed, that a perſon: making half proof is intitled to his oath, 
the next queſtion was, what is, according to the notion 


of the civilians and canoniſts, a half proof. With them 


it was argued on the behalf of the lady, that nothing. is 


. eſteemed as a full proof, unleſs there be two poſitive 


unexceptionable witneſſes to the very matter of fact, as 
to the marriage; that a half proof, which is the next 
degree of evidence, is what is affirmed by the oath, of one 
witneſs as to the principal fact, and confirmed by con. 
current circumſtances ; It muſt be by one witneſs ; it muſt 
be evidence that concludes neceſſarily, and not by pre- 
ſumption; there muſt be no preſumption to encounter it; 
and the witneſs muſt be of good repute: That matrimo- 
nial cauſes require the greateſt certainty ; and where that 


is the ſole queſtion, the proof ought to be fuller, than 


where it comes in by incident, as on granting adminiſtra- 
tion. To this it was anſwered on the other fide, that 
half proof implies no more than what the common lawyers 
call preſumptive evidence; and that is properly called 


preſumptive evidence, which hath no one poſitive witneſs 


to ſupport it, but relies only on the ſtrength of circum- 
ſtances. And when there is one witneſs, Who depoſeth 
directly to the principal fact, this immediately ceaſeth to 
bear the name of preſumption, and aſſumes that of poſi- 
tive evidence, And that which in the temporal courts 
paſſeth for poſitive evidence, is the fame degree of evi- 
dence with the full proof of the canoniſts and civilians, 
The ſuppletory oath doth ex vi termini import, that there 
has been no one poſitive witneſs to the principal fact; and 
he that demands to be admitted to take his oath, doth there- 
by admit that he hath produced no conclufive evidence to 
the point in iflue, and therefore the party himſelf ſupplies 
the place of the witneſs. There is no fixing the bounds of 
an half proof; for in many caſes circumſtances may over- 
bear poſitive evidence; and then if thoſe circumſtances 
ſhould not be eſteemed to amount to an half proof, 
when the politive evidence would exceed it; that would 
be to overthrow the poſitive evidence, by that which 1s 
not ſo ſtrong. Half proof therefore they concluded to be, 
that degree of cvidence which would incline a reaſonable 


*% 


Oaths. 


man to either ſide of the queſtion; and implies in the 
tion of it, that a poſitive witneſs hath not depoſed to the 
principal fact. And in this caſe, . tho” there was no poſi- 
tive concluſive evidence, but only ſuch as depended-on 
circumſtances, as confeſſions, and letters, and unuſual 
familiarities, yet the court thought it amounted to an 
half proof, and conſequent]y that the dean of the arches 
had done right, in admitting Mr Williams to his ſupple- 
tory oath: And therefore they diſmiſſed the appeal, with 
1501 coſts. Str. 80. „ hehe 
The party praying this oath, muſt exhibit a ſchedule 
ingroſſed, with his hand to it, wherein is written ſo much 
as is proved more than half proof, or half proof; and 
muſt take his oath to ſpeak the truth of his own certain 
knowledge. 1 Ought. 177. ; | 


11 


8. By the ancient canon law, a proctor having a ſpe- Oath in aum 
cial proxy, may take the oath of calumny, and may ſwear demini. | 


in animam domini 5 upon the ſoul of his client, Mood 
Civ. L. 298. e Ces 80 

But by Can. 132. It is ordained, that foraſmuch as in 
the probate of teſtament and ſuits for adminiſtration of 
the goods of perſons dying inteſtate, the oath uſually 
taken by proctors of courts, In animam conflituentis, is 
found to be inconvenient; therefore from henceforth 
every executor, or ſuitor for adminiſtration, ſhall perſon- 
ally repair to the judge in that behalf, or his ſurrogate, 


and in his own perſon (and not by proctor) take the oath 


 accuftomed in theſe caſes, 


9. The oath in litem, or of damages, is that by which Oath of u- 
the plaintiff eſtimates the damages in the loſs of any thing; mages. 


and which the judge may allow or moderate, Mood Civ. 


＋L. $144 


10. The oath of expences and co/?s, 1s where the litigant Oath of coſts, 


(which gained the ſentence or decree), upon the taxing 
of colts, affirms upon his oath that theſe charges were 
neceſſarily expended hy him in the proſecution of his ſuit, 
Mood Civ. L. 314. 8 


All theſe oaths are unknown to the common law, but 
they are all uſed in the courts governed by the civil or 


canon law. Mood Ciu. L. 314. 


But they are only made uſe of in civil cauſes, and can- 


not be properly applied to criminal. Wood Civ. L. 333. 
But the oath next following regardeth only criminal caſes: 
That is to ſay, | 45 

11. The 


* 
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"Daths. 

II. The oath of purgation; which blk was admini- 
ſtred where the defendant was fuſpected to be guilty; and 
if he ſwore that he was innocent, and produced honeſt 
men for his compurgators, he was to be diſcharged, If 
le could not bring fuch- compurgators; to {wear that they 
alſo believed him innocent, he was eſteemed as convicted 
of ſuch crime. Mod Civ. L. 332. 

But by the aforeſaid act of the 13 C. 2. c. 12. It mall 
nor be lawful for any perſon exerciſing eccleſiaſtical juriſ- 
diction, to tender or adminiſter to any perſon, any oath 
whereby ſuch perſon to whom the ſame is tendred or ad- 
miniſtred, may be charged or compelled to confeſs, or 
accuſe, or to purge him or herſelf of any criminal matter 


or ching, whereby he or the may be liable to cenſure or 


puniſhment.” 
12. Beſides the above recited, there are olfor Are IM 


1 oaths of uſe in the courts : As, the oath of the proctor, 


that he hath not queſtioned the witneſſes; the oath of the 


proctor, concerning his bill of coſts ; the oath of the pan- 


ty, for the obtaining of abſolution, that he will ſtand to 


the law, and obey the commands of the church; the oath 


©ath of allegi- 
acc. 


of the party, on his being admitted in forma pauperis ; 
the oath of the party, coneerning matter newly come to 


Bis e the oath of the party, that he believes he 


can prove matter alledged ; the oath of a creditor; 
concerning his debt ; the oath of an executor, adminiſtra- 
tor, àccountant, churchwardens, queſtmen, curates, 
preachers, ſchoolmaſters, pbyficians, ſurgeons, midwives, 


undd other ſuck like, 1 Ovught. 176. 


13. The oath of allegiance is very ancient: and by the 
common law, every freeman at his age of twelve years 
was required, in the Jeet (if he were in any leet), or in 


the tourn (if he were not in any 9 to take the oath 


Oath of ſopre- 


Macy, 


of allegiance, 2 Ii. 73. 
But the clergy, not Corey bound to attend at the tourn 


or leet, were conſequently fo far exempted from taking 
this oath of allegiance. 2 Ia. 121. 1 H. H. 64. 

But they were bound nevertheleſs to do homage to the 
king, for the Jands held of him in right of the church, 
. 32. 

14. The oath of u remacy came in after the rhformas 
tion, in conſequence of aboliſhing the papal authority, 
And this oath all clergymen EHCP pry were bound to 


take. 


Oath of abjura- 
tion. 


15. The oarh of abjuration came in after the novels. 


tion 3 received ſome alterations 1 in the firſt year of queen 


Anne; 


7 .- Daths. 5 23 
Anne; and again in the firſt year of king Geopge the 

firſt; and finally in :the;;fixth year! of king George the 

pes And this oath, together with the oaths of Al- 
legiance and ſupremacy, all iclergymen- as well as others 

are bound to take, on their being e, to oſſices. 
1.56. In all caſes uhesein by any act of parliament an Ouths of qua 
bath ſhall be allowed, authorized, or required, the ſo- ker. 
lemi afſirmation or decleratiznt ofjany of the people called 

quakers ſhall. be allowed inſtead of. ſuch oath, altho' no 

particular or expreſs proviſion be made for that purpoſe; in 

ſuch act. 22 G. 2. 0 / 36. 
And if any perſon making ſuch 9 * 3 

tion, ſhall be lawfully convicted of having wilfully, falſiy, 

and corruptly affirmed or declared any matter or thing, 

which if the ſame bad been depoſed upon oath in the 

uſual form, would have amounted to wilful and corrupt 

; he/ſhall ſuffer as in. caſes of perjury. id. „ 

ke ho:quaker by virtue bereof ſhall - be qualified or a 
— to give evidence in any criminal caſes, or to 

lerve on juries, or to bear any office or place .of profit: in 

the government. / 37. 
157. By the 22 G. a. c. 30. Every perſon. being a. mem- Of the moray1= 
ber of the proteſtant epiſcopal church; known by the name ans. 

of Unitas fratrum, or the united brethren, ,which church 

was formerly ſettled in Moravia and Bohemia, and are now 
An Pruſſia, Poland, Silcfia, Luſatia, Germany, the United 

<PFoVInces, and alſo in bis majeſty's dominions, who ſhall 

be required to take an oath, ſhall be allowed inſtead of 

uch oath to make their ſolemn affirmation: But this not 

to qualify them to give evidence in a criminal cauſe, or to 
. *ſerve on juries. 
1.38. Such oaths ought. to be impoſed. on. | heathens and Of infidels of 
Jews, which they al ow to be obligatory. Mood Civ, aliens, 


L. 

Thos A Tow is to be bei upon the old teſtament ; 
and perjury upon the ſtatute may be aſſigned upon this 
oath. 2 Keb. 314. 

And heh Jews take the oath. of abjuration, the words 
; Len the true faith of a cbriflian] ſhall be omitted, 10 C. 
c. 4» . 18. 

Tilos alſo Mahometans ſhall be ſworn upon the Koran, 
Str. 1104. 

In the caſe ot 'g 3 and Barker, H. 18 C. 2. a 
commiſſion iſſued out of chancery, to take the anſwer of 
Omichund the defendant, and the depoſitions of ſeveral 


* who were heathens of the Gentou religion, in 
their 


2 
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Oath of allegi. 
duc. 
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| Oath of ſopre- 


Oath of abjura- 
tion. 
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Paths. 

Tr; The bath of purgation; which oath was admini- 
ſtred where the defendant was ſuſpected to be guilty; and 
if he fwore that he was innocent, and produced honeſt 
men for his compurgators, he was to be diſcharged If 
e could not bring fuch compurgators; to ſwear that they 
alſo believed him innocent, he was eſteemed as convicted. 
of ſuch crime. Wood Civ. L. 332. | = 

Bur by the aforeſaid act of the 13 C. 2. c. 12. It hall 
not be lawful for any perſon exerciſing eccleſiaſtical juriſ- 
dition, to tender or adminiſter to any perſon, any oath 
whereby ſuch perſon to whom the ſame is tendred or ad- 
miniſtred, may be charged or compelled to confeſs, or 
accuſe, or to purge him or herſelf of any criminal matter 


. or thing, whereby” he or ſhe may be liable to cenſure or 


puniſhment. | A 
12. Beſides the above recited, there are alſo Aves ax 


pe inthecourts. gaths of uſe in the courts : As, the oath of the proctor, 
that he hath not queſtioned the witneſſes ; the oath of the 
proctor, concerning his bill of coſts ; the oath of the pan- 


ty, for the obtaining of abſolution, that he will ſtand to 
the law, and obey the commands of the church; the oath 
of the party, on his being admitted in forma pauperis ; 
the oath of the party, coneerning matter newly come to 
his Knowledge; the oath of the party, that he believes he 
can prove 45 7 matter alledged ; the oath of a creditor; 
concerning his debt; the oath of an executor, adminiſtra- 
tor, #ccountant, churchwardens, queſtmen, curates, 
preachers, ſchoolkmaſters, phyſicians, ſurgeons, midwives, 


und) other ſuch like. 1 Ought. 176. 


13. The oath of allegiance is very ancient: and by the 
common law, every freeman at his age of twelve years 
was required, in the Jeet (if he were in any leet), or in 


the tourn (if he were 0 in any w_—_ to take the oath 


of allegiance, 2 I. 7 
But the clergy, not {90 bound to attend at the tourn 
or leet, were conſequently fo far exempted from taking 


this oath of allegiance. 2 nfl. 121. 1 H. H. 64. 


But they were bound nevertheleſs to do homage to the 
king, for the lands held of him in right of the church, 
H. H. , 32. 

14. The oath of ſaprematy came in after” the reformas 
tion, in conſequence of aboliſhing the papal authority. 
And this oath all clergymen el were bound to 


take. 


15. The oath of abjuratim came in after the revolu- 


tion ; 3 -+ Hakan {ome alterations! in the tuft year of queen 
Anne 3 


And if any perſon: making ſuch. affirmation or declara- 
tion, ſhall be lawfully convicted of having wilfully, falſiy, 
and corruptly affirmed or declared any matter or thing, 
Which if the {ſame bad been depoſed upon oath in the 
uſual form, would have amounted to wilful and corrupt 
ury; heyſhall ſuffer as in caſes of perjury. id. 


25 — no quaker by virtue bereof Mall be qualified or 


permitted to give evidence in any criminal caſes, ,or to 
lerve on juries, or to bear any office or place of profit in 
the government. / 37. EY 700. 0165. eee 

17. By the 22 C. 2. c. 30. Every perſon being a mem- 
ber of the proteſtant epiſcopal church, known by the name 
of Unitas fratrum, or the united brethren, Which church 
was formerly ſettled in Moravia and Babemia, and are now 


in Pruffia, Poland, Sileſa, Luſatis, Germany, the United 


-provinces, and alſo in his majeſty's dominions, who ſhall 


be required to take an oath, ſhall be allowed inſtead of 


uch oath to make their ſolemn affirmation: But this not 
to qualify them to give evidence in a criminal cauſe, or to 
ſerve on juries. . | % Ni de 

18. Such oaths ought to be impoſed on heathens and 
Jews, which they allow to be obligatory. Wood Civ. 


„ 

Thus a Jew is to be ſworn upon the old teſtament; 
and perjury upon the ſtatute may be aſſigned upon this 
\ oath. 2 Keb. 314. Fd | 


And when Jews take the oath of abjuration, the words 
Len the true faith of a chriſtian] ſhall be omitted, 10 G. 
4. 4 7. 18. | | DET | | ; g 
5 Thus allo Mahometans ſhall be ſworn upon the Koran. 
&. 1104. . | 
In the caſe of Omichund and Barker, H. 18 G. 2. a 
commiſſion, iſſued out of chancery, to take the anſwer of 
Omichund the defendant, and the depoſitions of ſeveral 
. witneſſes, who were heathens of the Gentou religion, in 


their 


2 


Of infidels or 


| . K . N 

2 3 their FR en manner, at Ceuta in the Eaſt-Indies; $5 
4 XD and the commiſſion being executed and returned, the de- 

| fitions were allowed to be read in the court of chancery, 
133 5 lord Hardwicke, aſſiſted by the two lords chief juſtices 
1. 2g 2 2. the lord chief bares, The manner of taking which 
t + "oath was thus: There were three bramins or prieſts pre- 
Co ans ent, and the oath being interpreted to each witneſs, the 

Witness touched the feet of one of the bramins, and two 


. Song brackins 25 3 did touch his 1 2 Aur. By. 
CE} N 397+ © eee | 
V rebel e at Carliſle, in Is: ear 1745,: any 
= 27 cx of the Seotek witneſles refuſing to be ſworn otherwiſe 


r ; * qhanSin their dn country manner z_the judges ſo far, ſub- 

"4 mg mitted, as tb allow them to be ſworn after the Scotch 
mT mantier for finding. the bills by the grand j Jury, but did 
not admitit upon the trials. 

Ontbs anddecla=. 19. By the 25 C. 2. c. 2. 9 59% 0 hall 8 
rations to quali- admitted into any office civil or military, or ſhall receive 
. any pay by reaſon of any patent or grant from the king, 

g's or ſhall have any command or place of truſt in England 

or in the navy, or ſhall have any ſervice or employment 
„An the king's houſhold, ſhall within. three months after 
bis admiſſion receive the ſacrament according to the uſage 
_ "of the church of England, in ſome publick church on the 
Lord's day, immediately after divine ſervice and ſermon: 
And in the court where he takes the oaths (as hereunder 
mentioned) he ſhall firſt deliver a certificate of ſuch his 
receiving the ſacrament, under the hands of the miniſter - 
and churchwatden, and ſhall then make proof of the truth 

thereof by two witneſſes on oath. And they ſhall alſo, 
1 when they take the ſaid oaths, make and ſubſcribe the 
Fo eff declaration againſt tranſubſtantiation. /. 2, 3, 9. 


Any office civil or military]. Eccleſiaſtical offices do not. 
ſeem to be included within this deſcription ; and con- 
ſequentiy it ſeemeth not requiſite for clergymen, in 
qualifying for eccleſiaſtical offices, to produce any cer- 
tificate of their having received the ſacrament, nor to 
make or ſubſcribe the declaration againft tranſubſtantia- 
tion. But they are to take the oaths in like manner as 
civil officers, by the 1 G. A. 2. c. 13. Which enacteth as 
follows: 

Every perſon who ſhall be admitted into any office civil 
or military; or ſhall receive any pay by reaſon of any pa- 
tent or grant from the king; or ſhall have any command 
or place of trust! in England, or in the navy; or ſhall have 

any 


FO 
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Ro 1} ww 


ba. | 


ts 


| congregations, 


Pope, or any author 


, Oathe. 


any Tervick or employment in the king's houſhold ; all 
eccleſiaſtical perſons; heads and members of colleges, be⸗ 
ing of the foundation, or having any exhibition, of eigh- 
teen years of age; and all perſons teaching pupils; ſchool- 
maſters and uſhers; 3. preachers and teachers of ſeparate 
ſhall (within f ſix kalendar months after 
ſuch admiſſion, 9 G. 2. c. 26. /. 3.) take*and* ſubſcribe 
the oaths of allegiance, ſupremacy, and abjutation, in 


one of the courts at Weſtminſter, or at the general or. 


quarter ſeſſions. 2. And this to be between the hours 
of nine and twelve in the forenoon, and no other. 25 


V. 2. „ . 26 
But this not to extend to churchwardens, nor to any 


like inferior civil office. 1 C. fl. 2. c. 13. / 20. 


And every perſon making default herein, ſhall be in- 
capable to bold his office: and if he ſhall execute his 
office, after the time expired, he ſhall, upon conviction, 


| be diſabled to ſue in any action, or to be guardian, or 


'executor, or adminiſtrator, or capable of any legacy or 
deed of gift, or to bear any office, or to vote at an elec- 
tion for members of parliament, and ſhall forfeit 5001 to 
him who ſhall ſue. 1 C. . 2. c. 770 8. 5 2 


re 


that the 12 N within the time Werein jo 
ſctibed. 


And perſons forfeiting their office may ie a new 


grant thereof, on their taking the oaths, and conform- 
ing; provided it was not filled up before. 2 A. 2. e. 


13. 714. 


In the univerſities ; where perſons ſhall not tale the 


_ oaths, or ſhall not produce a certificate thereof, 
de regiſtred in their proper college, and others de pee 
elected in their places within twelve months, the king 


ſhall appoint and nominate. 1 C. ff. 2. c. KY 7. 


12,13. 


20. The oath of allegiance by the 1G. fl. 2. c. 13. is 


; this 2 


JA. B. de Ancerely promiſe and das: that I will be faiths 


ful, and bear true allegiance to his majeſty ting George : 
| Ss help. me Ged. 


The oath of ſapremacy by the ſime ſtatute : X 
I A. B. do ſwear, that [ do from my heart abhor, 4 


and abjure, as impious and heretical, that damnable dofirine 


and poſition, that princes excommunicated or deprived by the 
4 of the * of Rame, may be depoſed or 


murs- 


Forms thereof. 


; murdered by their ſubjects, or any other whatfoes 


* 


er. Aud I 
do declare, that us foreign prince, perſon, prelate, flate, or 

| potentate, hath or ought to have any juriſdiction, power, ſupe- 
riority, pre-eminence, or authority, eccleſiaſtical or ſpiritual, 
within this realm: So help me God. ws. 

. The oath of abjuration, by the 6 G. 3. c. 53 


IA. B. do truly and fincerely acknowledge, profeſs, teſtify, 

and declare in my 4. 5 before God and the world, that our 
favereign lord king George is lawful and rightful king of this 
realm, and all other his maje/ly's dominions thereunto belonging. 
And I ds ſolemnly and ſincerely declare, that I do believe in my 
conſcience, that not any of the deſcendants of the perſon wha 
_ pretended. io be prince of Wales during the life of the late king 
ames the ſecond, and fince his deceaſe pretended to be, and 
Tank upon himſelf the flile and title of king of England, by the 
name of Fames the third, or of Scotland, by the name of Fames 
the eighth, or the ſtile and title of king of Great Britain, hath 
any right or title whatſogver to the crown of this realm, or any 
ather the dominions thereunto belonging : And I do renounce, 
refuſe, and abjure any allegiance er obedience to any of them. 
755 Ide ſiucar, that I will bear faith and true allegiance to 
is majefly king George, and him will defend, to the utmaſi of 
any. power, againſi all traiterous conſpiracies and attempts iubat- 
Heuer, which ſhall be made again/t his perſon, crown, or 
Aiguity. And I will do my utmoſt endeavour, to diſcloſe and 
mate known, to his maje/ly and his ſucceſſors, all treaſons and 
graiterous conſpiracies, which I ſhall know to be againſt him, 
or, any of them. And I do faithfully promiſe, to the utmoſt of 
ny power, to ſupport, maintain, and defend the ſucceſſion of 
the crown againſt the deſcendants of the ſaid James, and againſt 
all other perſans whatſoever ; which ſucceſſion, by an af, inti- 
tuled, An act for the further limitation of the crown, and 
better ſecuring the rights and liberties of the ſubjeR, is and 
lands limited to the princeſs Sophia, eleftoreſs and dutcheſs dow- 
eager of Hanover, and the heirs of ber body, being proteſtants. 
And all theſe things I do plainly and ſincerely acknowledge and 
ſiuear, according ta theſe expreſs words by me ſpoken, and ac- 
cording to the plain and common ſenſe and under/landing of the 
ſame words, without any equi vocation, mental evaſion, or ſe- 
cret reſervation whaiſoever: And I do make this recognition, 
acknowledgment, abjuration, renunciation, and promiſe, hear- 
tily, willingly, and truly, upon the true faith of a chriſtian : 

So help me Gad. N | 

The declaration againſt tranſubſtantiation, by the 25 
C. 2. c. 2. is this: Th | 


on. 


J A. B. 


Daths. 17 
.1 A. B. do declare, that I do believe, that there is not any, 
tranſubſtantiation in the ſacrament of the Lord's . or in 
the elements of bread and wine, at or after the conſecration 
thereof by any perſon whatſoever. TT | 
The declaration againſt popery, by che 30 C. 2. „l. 2. 


c. 1. is as follows: 


- | J A. B. do ſolemnly and ſincerely, in the he ng of God, 
5 4 profeſs, teſlify, and declare, that I do believe, that in the ſa- 
. , crament of the Lord's ſupper there is not any tranſubſiantiation 
4 ; of the elements of bread and wine into the body and blood of 
4 Chri/t, at or after the conſecration thereof by any perſon what- 
h foever : And that the invocation, or adoration of the virgin 
n | ; Mary, or any other 2 and the ſacrifice of the maſs, as 
57 1 they are now uſed in the church of Rome, are ſuper/litious and 
9 idolatrous: And I de ſolemnly in the preſence of God profeſs, 


ER | 8 teſtify, and declare, that I do make this declaration, and every 
| part thereof, in the plain and ordinary ſenſe of the words read 


| unto me, as they are commonly underfiood by Engliſh proteſiants, 
4 . without 4 9 cvaſſon, eguivocation, or mental reſervati on what=- 
Ec ſocver, and without any diſpenſation already granted me for 
of this purpoſe by the pope, or any other authority or perſon what- 
4 ſoever, or without any hope of any fuch diſpenſation from any 
* perſon or authority whatſoever, or without thinking that I am 


4 or can be acquitted before God or man, or ab ſoalved of this decla- 
1 ration, or any part thereof, altho' the pope, or any other perſon 


4 or perſons, or power whatſoever, ſhall diſpenſe with or annul 
of : the fame, or declare that it was null and void from the begin= : 
| ning. 
A 3 Or without any hope of diſpenſation, ——or without thinking ' 
7 : that I am or can be acquitted &c.) By this disjunctive [or 
= 1 here twice occurring, this declaration ſeemeth to be ren- 
nd 6 dred ſomewhat looſe and unconnected, and leaveth ſcope 
U- | for equivocation, The word [and] ſeemeth to have been 
fs. intended, and would render the declaration more compact. 
nd : 21. By the 8 G. c. 6. The quakers ſolemn affitma- Forms of qua- 
c- tion, inſtead of an oath, is this: i eee, en, 
he 1 A. B. do ſolemnly, ſincerely, and truly declare and affirm. — 
e- By the ſame act, inſtead of the oaths of allegiance and 
n, | ſupremacy, quakers ſhall be allowed to make the following 
7 : declaration of fidelity: | 
12 I J A. B. do ſolemaly and ſincerely promiſe and declare, that I 

| will be true and faithful to king George; and do ſolemnly, 
25 ſincerely, and truly profeſs, teflify and declare, that J do from 
my heart abbor, deteſt, and renounce, as impious and heretical, 

Vol. III. * | "= ar 


: 
* 4 4 + — — 
* . „ 
+ 


. 


Daths. 
that wicked doctrine and poſition, that princes excommunicated 
or deprived by the pope, or any authority of the ſee of Rome, 
may be depoſed or murdered by their ſubjefts, or any other 
whatſoever. And I do declare that no foreign prince, perſon, 


prrelate, ſtate or potentate, hath or ought to have, any power, 


juriſdiction, ſuperiority, preheminence, or authority, eccleſiaſti- 
cal or fpiritual, within this realm. | 

And by the ſame act, they were allowed to take the ef- 
fect of the abjuration oath, in theſe words: 

J A. B. do ſolemnly, ſincerely, and truly acknowledge, pro- 
feſs, teflify, and declare, that king George is lawful and right- 
ful king of this realm, and of all other his dominions and coun- 
tries thereunto belonging, and I do ſolemnly and ſincerely declare, 
that I do believe the perſon pretended to be the prince of Wales, 
during the life of the late king James, and fince his deceaſe, 
pretending to be, and taking upon himſelf the flile and title of 
king of England, by the name of James the third, or of Scot- 
land, by the name of James the eighth, or the flile and title of 
king of Great Britain, hath not any right or title wwhatſoever 
to the crown of this realm, nor any other the dominions there- 
unto belonging; and I do renounce and refuſe any allegiance or 
obedience to him. And I do folemnly promiſe, that I will be 
true and faithful, and bear true allegiance to king George, 
and to him will be faithful againſt all traiterous conſþiracies 
and attempts whatſoever, which ſhall be made againſt his per- 
fon, crown, or dignity. And I will do my beſt endeavonr to 

diſcloſe and make known to king George, and his ſucceſſors, all 
reaſons and traiterous confpiracies, which T fhall know to be 
againſt him, or any of them. And I will be true and faithful 
10 the ſucceſſion of the crown againſi him the ſaid James, and 
all other perſons whatſoever, as the ſame is and ſtands ſettled 
by an af, intitulrd, An act declaring the rights and liber- 
ties of the ſubject, and ſettling the ſucceſſion of the crown, 


to the late queen Anne, and the heirs of her body, being pro- 
. Feftants ; and as the ſame, by one other act, intituled, An act 


for the further limitation of the crown, and better ſecurin 

the rights and liberties of the ſubject, is and fands ſettled 
and intailed, after the deceaſe of the ſaid late queen ; and for 
default of iſſue of the ſaid late queen, to the late princeſs Sophia, 
eleftoreſs and dutcheſs dowager of Hanover, and the heirs of 


ber body, being prote/iants. And all theſe things I do plainly 


and ſincerely acknowledge, promiſe, and declare, according to 
theſe expreſs words by me ſpoken, and according to the plain and 
common ſenſe and under/!anding of the ſame words without any 
eguivocation, mental evaſim or ſecret reſervation PT, 


_Daths. 


And I do make this recognition, acknowledgment, renunciation, 
and promiſe, heartily, willingly, and truly. | ö 


Since the death of the late pretender, who aſſumed the 


title of king of England by the name of James the third, 
it is abſurd to renounce the ſame perſon being dead; and 


therefore the aforeſaid act of the 6 G. 3. c. 53. altered the 


form of the oath of abjuration, ſo as to abjure the deſcen- 
dents of the ſaid James. But no proviſion is made for 
altering in like manner the quakers form of renunciation. 
The quakers profeſſion of their belief, by the 1 77. c. 
18. is this: | 15 | 
I A. B. profeſs faith in God the father, and in Jeſus Chriſi 
his eternal Son, the true God, and in the Holy Spirit, one God 
Bleſſed for evermore ; and do acknowledge' the holy ſcriptures of 
the old and new teſtament to be given by divine inſpiration. 


. 


* 


19 


22. The affirmation of the Moravians ſhall be in theſe Of the Mora- 


words, I A, B. do declare, in the preſence of almighty 


„God, the witneſs of the truth of what I ſay.” - 22 
. „ 0. 


— 
** 


Obit. 


N ob:it was an office performed at funerals, when the 

corps was in the church, and before it was buried; 
which afterwards came to be anniverſary, and then money 
or lands were given towards the maintenance of a prieſt 
who ſhould peform this office every year, Nelſ. Tit. 
Obit. l. Par. 395. 


Oblations. See Offerings. 
Obventions. See Offerings. 


Offerings. 
OFFE RING 8. 4 and obventions are one and 


the ſame thing; tho' obvention is the largeſt word. 
And under theſe are comprehended, not only thoſe ſmall 


_ cuſtomary ſums commonly paid by every perſon when he 
receives the ſacrament of the Lord's ſupper at Eaſter, which 


in many places is by cuſtom 2d from every communi- 
cant, and in London 4d an houſe; but alſo the cuſto- 
2 mary 


VIang,. 


Y 1 1 — ——— ů —E 2 ů —3ÜC 
* FL * * 2 


20 


Offerings. 


mary payments for marriages, chriſtnings, churchings, 
and burials. Walſ. c. 52. 

Concerning which, it is enacted by the ſtatute of the 
2 & 3 Ed. 6. c. 13. that ell perſons which by the laws or 
cuſtoms of this realm ought to make or pay their offerings, ſhall 
yearly well and truly content and pay the ſame to the parſon, 
vicar, proprietor, or their deputies or farmers, of the pariſhes 
where they ſhall dwell or abide ; and that, at fuch four offer- 
ing days, as at any time heretofore within the ſpace of four 


years laſt paſi bath been uſed and accuſlomed for the payment of 


the ſame ; and in default theresf, to pay 7" the ſaid offerings 


at eaſter then next following. 


The Hour offering days are chriftmaſs, eaſter, whitſun- 
tide, and the feaſt of the dedication of the pariſh church, 


Gibſ. 739- 
Concerning the offerings at eafer.; it is directed by the 


_ Fubrick at the end of the communion office, that yearly at 


eaſter, every pariſbioner foall reckon with the parſon, vicar or 
curate, or his ar their deputy or deputies, and pay to them or 
him all eccleſiaſtical duties, - accuſſomably due, then at that time 
te be paid. | 
And it hath been decreed, that eaſter offerings are due 
of common right, and not by eultom only. Bunb. 173. 
198. 
980 f in the caſe of Carthew and Pi T. 1749; it 
was decreed by the court of exchequer, that eaſter offer- 


ings were due to the plaintiff of common right, after the ' 


rate of 2d a head for every perſon in the defendant's fa- 
mily of 16 years of age and upwards, to be Poe by the 
defendant. | 
Beſides the oblations on the four lad feſtivals, 
there were occaſional oblations upon particular ſervices : 
of which there were ſome free and voluntary, which the 
parithioners or others were not bound to perform but ad 
libitum ; there were others by cuſtom certain and obliga- 
tory, as thoſe for marriages, chriſtnings, churching of 
women, and burials, Deg. p. 2. c. 23. 
Thoſe offerings which were free and voluntary are now 
vaniſhed, and are not comprehended within the aforeſaid 
ftatute; but thofe that were, cuſtomary and certain, 


as for communicants, marriages, chriſtnings, church- 


ing of women, and burials, are confirmed to the pa- 
riſh prieſts, vicars, and curates of the pariſhes where 
the parties live that — to pay the ſame. Deg. p. 2. 
c. 23. 

Particularly, 


Otkerings. 
Particularly, at the burial of the dead, it was a cuſtom 
for the ſurviving friends, to offer liberally at the altar, 


for the pious uſe of the prieſt, and the good eſtate of the 


ſoul, of the deceaſed, Ken. Par. Ant. Glasl. 

And from hence the cuſtom ſtill continueth in many 
places, of beſtowing alms to the poor on the like oc- 
caſions, 5 | x? 

Theſe oblations were anciently due to the parſon of the 
pariſh, that officiated at the mother church or chapel that 
had parochial rites; but if they were paid to other cha- 
pels that had not any parochial rites, the chaplains there- 
of were accountable for the ſame to the parſon of the mo- 
ther church, God. 427. 

By the ſtatute of circumſpecte agatis, 13 Ed. 1. Ja 
parſon demand of his pariſhioners oblations due and accuſ/lomed, 


— 


ſuch demand ſhall be made in the ſpiritual court; in which caſe 5 


the ſpiritual judge ſhall have power to take knowledge, notwith- 
 flanding the king's prohibition. 

But Sir Simon Degge conceiveth, that an action alſo 
may be formed upon the ſtatute at the common law. 


Deg. P. 2. c. 23. | 
| However, it is certain, that by the ſmall tithe act of 


the 7 & 8 IP. c. 6. offerings, oblations, and obventions. 


may be recovered before the juſtices of the peace, 


/ 


Dfficeal. 


OQFZE7<14L principal is an officer, whoſe office is 
uſually annexed to that of Chancellor; and is therefore 


5 


treated of under that title. | 
There is alſo an official to the archdeacon; unto whom 


he ſtandeth in the like relation, as the chancellor doth to 
the biſhop. | 


Old Style. See Kalendar. 
Option. See Biſhops. 
Oratory, See Chapel. 


2T 


= . Obdinal. 
4 
| 


\RDINA ; 38 ordinale, was that book which ordered 
| the manner of performing divine fervice : and' 

G1 ſeemeth to be the ſame which was called the pie or por- 

* 8 tuis, and ſometimes portiforium, Lind. 251. 


| 
481 DR . 
i "= "1 Oꝛdinary. 
| FYARDINARY, ordinarius (which is a word we 
i: have received from the civil law), is he who hath 

| j | the proper and regular juriſdiction, as of courſe and of 

=: - common right ; in oppoſition to perſons who are extraordi- 80 
al . narily appointed. Swinb. 380. | 
In ſome acts of parliament we find the biſhop to be 
3 called ordinary, and ſo he is taken at the common law, 
& E as having ordinary juriſdiction in cauſes eccleſiaſtical ; al- 
beit in a more general acceptation, the word ordinary 
ſignifieth any judge authorized to take cognizance of 
cauſes in his own proper right, as he is a magiſtrate, and 
not by way of deputation or delegation, God. 23. 


Owinatton. 1 


I. Of the order of prieſts and Ae in the 
church. | 

II. Of the form of ordaining priefts and W 
annexed to the book of common prayer. 

III. Of the time and place for ordination. 

IV. Of the qualification and examination of perſons 
to be ordained. 

V. Of oaths and ſupſcriptions previous to the ordi- 
nation. 

VI. Form and manner of ordaining deacons. 

VII. Form 


-  Dadinatton. 23: 
VII. Form and manner of ordaining prieſts. | 
VIII. Fees for ordination. „ 
IX. &moniacal promotion to orders. 

X. General office of deacons. 

XI. General office of priefts. 

XII. Exbibiting letters of ordern. 

XIII. Archbiſhop Wake's directions to the biſhops 
e his province, in relation to orders. Wy 


I. Of the order of prieſts and deacons in the church, 


1. / [ \HE word prief! is nearly the ſame in all the 8 p 
| chriſtian languages: the Saxon is preoff, the nag ” 
German prifler, the Belgic prieſter, the Swediſh preſt, the 
_ Gallic, preftre, the Italian prete, the Spaniſh preſſe; all 
8 enough taken from the Greek Tg:oGuregs, Fun. 
tym. | | ; ; 
In like manner, the word ' deacon, with little variation, * 
runneth through all the ſame languages; deduced from 
the Greek Yaxwc, id. j 
2. Art. 35. Orders are not to be aecounted for a ſa- Orders not a 
crament of the goſpel ; as not having the like nature ent. 
of ſacraments with baptiſm and the Lord's ſupper ; for 
that they have not any viſible ſign or ceremony ordained 


of God, 
3. It is evident unto all men diligently reading the holy Antiquity of 


ſeripture and ancient authors, that from the apoſtles time there pam: ap iags 
have been theſe orders of miniflers in Chriſt's church; biſbops, church. 
prieſis and deacons, Which offices were evermore had in ſuch 

reverend eſtimation, that no man might preſume to execute 

any of them, except he were firſt called, tried and examined, 

and known to have ſuch qualities as are requiſite for the 

fame ; and alſa ly publick prayer with impoſition of hands, 

were ;approved* and admitted thereunto by lawful authority. 

Preface to the forms of conſecration and ordination. 


Biſhops, priefls, and deacons] Beſides theſe, the church 
of Rome hath five others; viz. ſubdeacens, acolyths, exor- 
cr/ts, readers, and oftiaries. 1. The ſubdeacon, is he who 
delivereth the veſſels to the deacon, and aſſiſteth him in 
the adminiſtration of the ſacrament of the Lord's ſupper. 
2. The acolyth, is he who bears the lighted candle whilſt 
the goſpel is in reading, or whilſt the prieſt conſecrateth 


the hoſt, 3. The exorci/?, is he who adjureth evil ſpirits 
| C4 |; 1 
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Form eftabliſhed 
in the 2 Ed. 6. 


'4 


Oddination. 


in the name of Almighty God to go out of perſons troubled 
therewith. 4. The reader, is he who readeth in the 
church of God, being alſo ordained to this, that he may 
preach the word of God to the people. 5. The 9/tiary, 
is he who keepeth the doors of the church, and tolleth 
the bell. Theſe, tho' ſome of them ancient, were human 
inſtitutions, and ſuch as come not under the limitation 
which immediately precedes, [ from the apoſtles time]; for 
which reaſon, and becauſe they were evidently inftituted 
for convenience only, and were not immediately concern- 
ed in the ſacred offices of the church, they were laid aſide 
by our firſt reformers. Gihſ. 99. ts | 


. That no man might preſume to execute any of them] And to 

this purpoſe, the rule laid down in the canon law is, 
that if any perſon, not being ordained, .ſhall baptize, 
or exerciſe any divine office, he ſhall for his raſhneſs 
be caſt out of the church, and never be ordained. Gib/. 
138. | SIS > 
Except he were firſt called] Accotdingly in the ſeveral 
offices, the perſon to be admitted is firſt examined by the 
archbiſhop or biſhop, whether he thinks or is perſuaded 
that he is truly called thereunto, according to the will 
of Chriſt, and the due order of this realm. 8 


Tried, examined, and known] By the office of ordination, 
when the archdeacon or his deputy preſenteth unto the bi- 
ſhop the perſons to be ordained, the biſhop ſays, ** Take 
„ heed that the perſons whom you preſent unto us, be 
© apt and meet for their learning and godly converſation, 
© to exerciſe their miniſtry duly to the honour of God 
% and the edifying of his church.” To which he an- 
| ſwereth, ** I have. enquired of them, and alſo examined 
* them, and think them ſo to be.” | 


Impefition of hands] This was always a diſtinction be- 
' tween the three ſuperior, and the five forementioned infe- 


rior orders; that the firſt were given by impoſition of 
hands, and the ſecond were not. G4/. 99. 


* 


II. Of the form of ordaining prieſts and deacons, an- 
nexed to the book of common prayer. | 


1. In the liturgy eſtabliſhed in the ſecond year of king 
Edward the ſixth, there was alſo a form of conſecrating 
and ordaining of biſhops, prieſts and deacons ; not much 
differing from the preſent form, 

2. After- 
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Oꝛdinatton. 


223. Afterwards, by the 3 & 4 Ed. 6. c. 10. it was 


enacted, that all books. heretofore uſed for ſervite of the 
church, other than ſuch as ſhall be ſet forth by the king's 
majeſty, ſhall be clearly aboliſhed. 1. 1. | | 

3. And by the 5&5 6 Ed. 6. c. 1. it is thus enacted ; 
The fing, with the aſſent of the lords and commons in parlia- 
ment, hath annexed the book of common prayer io this preſent 
flatute ; adding alſo a form and manner of making and conſe- 
crating of archbiſhops biſhops prieſis an deacons, to be of like 
force and authority as the book of common prayer. 5 & 6 
Ed. G. „ $2 0x N 


25 
All other forms 
adoliſhed, 


Form annexed 
to the book of 


common prayer. 


4. And by Art. 36. The book of conſecration of arch- Efablifed by 


biſhops and biſhops and ordering of prieſts. and deacons, 
lately ſet forth in the time of Edward the ſixth, and con- 
firmed at the ſame time by authority of parliament, doth 
contain all things neceſſary to ſuch conſecration and or- 
dering ; neither hath it any thing, that of it ſelf is ſuper- 
ſtitious and ungodly. And therefore whoſoever are con- 
ſecrated or ordered according to the rites of that book, 
fince the ſecond year of the forenamed king Edward 
unto this time, or hereafter ſhall-be conſecrated or or- 
dered according to the ſame rites ; we decree all ſuch 
to be rightly, orderly, - and lawfully conſecrated and 
ordered. | 


the. 39 articies, 


5. And by Can. 8. Whoſpever ſha!l affirm or teach, By canons 


that the form and manner of making and conſecrating 
biſhops prieſts and deacons, containeth any thing that is 
repugnant to the word of God; or that they who are 
made biſhops priefts or deacons in that form, are not 
lawfully made, nor ought to be accounted either by 
themſelves or others to be truly either biſhops prieſts 
or deacons, until they have ſome other calling to thoſe 
divine offices; let him be excommunicated ipſo fac », not 
to be reſtored, until he repent, and publickly revo ſuch 
his wicked errors. 


6. And by the act of uniformity of the 13 C 14 C. 2. By aft of par 


place of publick worſhip ſhall be bound ta uſe the morning and 
evening prayer, adminiſtration of the ſacraments, and all other 
the publick and common prayer, in ſuch order and form as is 
mentioned in the book annexed to this preſent att, and intitled, 
The book of common prayer and adminiſtratibn of the 
ſacraments, and other rites and ceremonies of the church 
of England; together with the pſalter or pſalms of Da- 
vid, pointed as they are to be ſung or ſaid in churches 1 
| an 


c. 4. it is enacted as followeth : All miniſiers in every bament. 
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Place I 


_ .' Ovdination. . 


and the form or manner of making ordaining: and conſe- 


crating of biſhops prieſts and deacons. /.. 2. | 
Aud all ſubſcriptions to be made to the thirty nine art: vi 


ſhall be conſtrued to extend ( touching the ſaid thirty fixth article 
© above-recited) to the book containing the form and manner of 


making ordaining and conſecrating of biſhops prieſis and dea- 


eons in this act mentioned, as the fame did heretofore extend 


unto the book ſet forth it in the time of ting pans the 8 


IS 31. ? 


1 . of rhe time and place for o ordination. 


1. By Can. 31. mere as the ancient fathers of 
the church, led by example of the apoſtles, appointed 
prayers and faſts to be uſed at the ſolemn ordering of mi- 
niſters; and to that purpoſe allotted certain times, in 
which only ſacred orders might be given or conferred: 
we, following their holy and religious example, do con- 
ſtitute and decree, that no deacons or miniſters be made 
and ordained, but only upon the ſundays immediately fol- 
Jowing jejunia quatuor temporum, commonly called em- 
ber-weeks, appointed in ancient time for prayer and 
faſting (purpoſely for this cauſe at the firſt inſtitu- 
tion), and ſo continued at this day in the church of 
England. 

And by the preface to the forms of conſecration and or- 
dination, it is preſcribed, that the biſhop may at the times 
appointed in the canon, or Elſe upon urgent occaſion on 
ſome other ſunday or holiday in the face of the church, 


admit deacons and prieſts. 
But this might not be done, at other times than is di- 


rected by the canon, at the ſole diſcretion of the biſhop ; 
but he was to have the archbiſhop's diſpenſation or licence, 


as the practice was: and this was underſtood to be a 
ſpecial prerogative of the fee of Rome in the times of po- 
pery. But as the rubrick made in the time of king Ed- 
ward the ſixth, and continued in the laſt reviſal of the 
common prayer, ſeems to leave it to the judment of the 
biſhop, without any direction to have recourſe to the arch- 
biſhop ; it may be a queſtion, whether fuch diſpenſation 
be now neceſſary. G7b/. 139. 

2. And this to be done in the cathedral, or pariſh 
church where the biſhop reſideth. Can. 31. 

So that the biſhop's juriſdiction as to conferring of or- 
ders is not confined to one certain place, but he may or- 


dain at the mo church where he ſhall reſide; _ my 
ri 


Ozdination. 
Iriſh biſhops do ſometimes ordain in England : but, re- 
gularly, leave ought to be obtained of the biſhop, within 
whoſe dioceſe the ordination is performed. Johnſ. 34+ 
And this is agreeable to the rule of the ancient can- 
non law; which directeth, that a biſhop ſhall not ordain 
within the dioceſe of another, without the licence of ſuch 


other biſhop. Gil. 1 39- 


IV. Of the qual Vification and examination f perſons to 4 
Be ordained. 


» By Can. 34. No biſhop ſhall admit any perf into age 


ſacred orders, except he, deſiring to be a deacon, is three 


and twenty years old; and to be a prieſt, four and wen ; 


years compleat. 
And by the preface to the b of ordination : None 
ſhall be admitted a deacon, except he be twenty three 


years of age, wnleſ5 he have a faculty; and every man which 


is to be admitted a prieſt, ſhall be full four and twenty 
years old. 


Unleſs he 3 a faculty] So. that a faculty or diſpenſa- 
tion 1s allowed, for perſons of extraordinary abilities, to 
be admitted deacons ſooner, Gibſ. 145. 

Which faculty (as it ſeemeth) muſt be obtained from 
the archbiſhop of Canterbury. 


And by the ſtatute of the 13 El. c. 12. None ſhall be | 


made miniſter, being nd. the age of four and n 
years. 


And in this caſe there is no diſpenſation. Gil. 146. 


Note, here it may be proper to obſerve once for all, 


the equivocal ſignification of the word miniſer, both in 
our ſtatutes, canons, and rubrick in the book of common 
prayer. Oftentimes it is made to expreſs the perſon offi- 
ciating in general, whether prieſt or deacon; at other 
times it denoteth the prieſt alone, as contra-diſtinguiſhed 
from the deacon, as particularly here in this ſtatute, and 
in Can. 31. aforegoing. And in ſuch caſes, the determi- 
nation thereof can only be aſcertained from the connexion 
and cireumſtances. 

E. 1 Fac. 2. Roberts and Pain. A perſon being pre- 
ſented to the pariſh church of Chriſt-church in Briſtol, 
was libelled againſt, becauſe he was not twenty three 
years of age when made deacon, nor twenty four when 
made prieſt, A prohibition was prayed, upon this ſug- 
geſtion, that if the matter was 28228 a temporal loſs, to 


wit, 
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: Title. 


enquiry be made thereof. Ath. 16. 


's 


Ozdination. 


wit, deprivation, would follow; and that therefore it was 


triable in the temporal court : But it was denied, becauſe 
ſo it is alſo in the cafe of drunkenneſs and other vices, 


which are uſually puniſhed in the eccleſiaſtical courts, 


7 


tho' temporal loſs may enſue. | 3 Mad. 67. 
2. Otho. Seeing it is dangerous to ordain any without 
a certain and true title; we do eſtabliſh, that before the 
gonferring of orders by the biſhop, a diligent ſearch and 

Can. 33. It hath been long ſince provided, by many decrees 
of the ancient fathers that none ſhould be admitted either dea- 
con or prieſt, who had not firſt ſome certain place where he 
might uſe his gn * According to which examples we do 
ordain, that | henceforth no perſon ſhall be admitted into ſacred 


orders, except (1) he ſhall at that time exhibit to the biſhop, 


of whom be defireth impoſition of hands, a preſentation of himſelf 


to ſome eccleſiaſtical preferment then void in the dioceſe ; or (2) 
Hall bring to the ſaid biſhop a true and undoubted certificate, 


that either he is provided of ſame church within the ſaid dioceſe 
where he may attend the cure of ſouls, or (3) of ſome miniſter's 
place vacant either in the cathedral church of that dinceſe or in 
ſeme other collegiate church therein alſo ſituate, where he may 


execute his miniſtry; or (4) that he is a fellow, or in right 


as a fellow, or (5) to be à conduct or chaplain in fame col- 


lege in Cambridge or Oxford; or (6) except he be a maſter of 


arts of five years flanding, that liveih of his own charge in ei- 
ther of the untver /ittes ; or (7) except by the biſhop himſelf that 
doth ordain him miniſter, he be ſhortly after to be admitted ei- 
ther to ſome benefice or curateſhip then vaid. And if any bi- 
Hop ſhall admit any perſon into the miniſtry that hath none of 
theſe titles, as is aforeſaid ; then he ſhall keep and maintain 
him with all things neceſſary, till he do prefer him to ſome ec- 
clefiaftical living: And if the ſaid biſhop ſhall refuſe ſo to do, 
he ſhall be ſuſpended by the archbiſhop, being aſſiſted with ano- 
ther biſhop, from giving of orders by the ſpace of a year. 

No perſon, c.] P this branch of the canon, which 
is negative and excluſive, one ſort of title that was here- 
tofore very common, is in great meaſure taken away, viz. 
the title of his patrimony, which we meet with very fre- 
quently among the acts of ordination in our eccleſiaſtical 
records; and not only ſo, but the title of a penſion or al- 
lowance in money, which is frequently ſpecified ; and 
ſometimes the title of a particular perſon (of known abi- 
lities and there named) without any ſuch ſpecification of 
an annual ſum. And at ſuch titles, after the _ 
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P2dinatton. 


Fins; or the like, is often added in the acts of ordination 


{eſpecially when it was ſmall) that the party therewith 
acknowledged himſelf content; which declaration ſo made 


and entred, was underſtood to be a diſcharge of the. bi- 


ſhop ordaining, from any obligation to provide for him, 
Gi 140. | | 

In the cathedral church] This is only an affirmance of 
what was the law of.the church before ; the title of vicar 
choral being frequently entred as a canonical title, in the 
acts of ordination. Gibf. 140. | | 


Or that he is a fellow] This alſo, as to fellows of col- 
leges, appears to have been all along the law of the church 
of England, by the frequent entries of that title, as re- 
ceived and admitted in the acts of ordination. Gub/. 


140. 


Chaplain in ſame college] This ſeems to be a title found- 
ed on this canon, from the ſilence of the ancient books 
relating thereunto. Gihſ. 140. 


Maſter of arts of five years flanding] This alſo ſeems to 
be a new title eftabliſhed by the canon. Gf. 140. 


Shall keep and maintain him] This was injoined by a 
canon of the third council of Lateran ; which canon was 
taken .into the body of laws made in a council held at 
London, in the year 1200. And in the time of arch- 
biſhop Winchelſey, there is in the regiſter an order 


from the archbiſhop to one of his comprovincial biſhops, 


to provide one of a benefice, whom he had ordained 
without title; and a citation of the executors of a bi- 
ſhop deceaſed, to oblige them to provide for one, whom 
the biſhop had fo ordained; and there is an order to a 
biſhop, to oblige a clergyman, who had given a title of 
a certain annual ſum, to pay it till the clerk ſhould be 
provided for ; and a citation to Merton college, to ſhew 
cauſe, why they ſhould not be obliged to maintain one, 
to whom they had given a title at his ordination. In like 
manner, the obſervation of this canon made in the year 
1603 (or rather of the common law of the church of 
which this canon is only an affirmance) was ſpecially 
inforced upon the biſhops by king Charles the firſt and 
archbiſhop Laud, upon this pain or penalty of maintain- 
ing the perſon, if they ſhould ordain any without ſuch 
title, And in ancient times, the names of the perfons 


who granted the titles were entred in the acts of ordina- 
tion, 
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Oꝛ dination. 


tion, as danding engaged; as a teſtimony againſt the 


perſon intitling, in caſe the clerk (ordained upon ſuch 
title) ſhould at any time want convenient maintenance. 


... Gibſ. 141. 


And whereas the 15 of the church in b particular 
might be eluded, by a promiſe on the part of the perſon 
ordained, not to inſiſt upon ſuch maintenance; we find 
that caſe conſidered in the ancient Gloſs, and there it 
ſeems to be determined, that the ſame being a publick 
right cannot be releaſed, And before that, it had been 
made part of the body of the 'canon law, that perſons 
having made ſuch promiſe, unleſs compaſſionately dif- 
penſed withal, ought not to be admitted to a higher 


13 order, nor to minifter ; in the order already taken. id. 


In caſe of letters dimifſory, the rule of the canon law 
is, that the biſhop whoſe buſineſs it was to ſee that there 
was a good title, ſhall be liable to the penalty for a per- 
fon ordained without ſufficient title, altho' another biſhop 
ordained ſuch perſon, 74. 

3. By a conſtitution of Otho, It is thus enjoined : See- 


ing it is dangerous to ordain perſons unworthy, void of 


underſtanding, illegitimate, irregular, and illiterate; we 
do decree, that before the conferring of orders by the 

biſhop, ſtrict ſearch and inquiry be made of all theſe 
things. Athon, 16. 

And by a conſtitution of archbiſhop Reynolds; ; no ſimo- 
niac, homicide, perſon ex communicate, uſurer, ſacrile- 
gious perſon, incendiary, or falſifier, nor any other hav- 
ing canonical impediment, ſhall be admitted into me or- 


ders. Lind. 33. 


Canonical impediment] As, ſuppoſe, of bigamy ; or any 
other which proceeds rather from defect than crime. id. 
And by ſeveral conſtitutions of Edmund archbiſhop, the 
following impediments and offences are declared to be 
cauſes of ſuſpenſion from orders received, and conſequent- 
ly fo far forth are objections likewiſe, if known : before- 

hand, againſt being ordained at all; viz. 
They who are born of not lawful matrimony, and 


| have been ordained without diſpenſation; ſhall, be ſuſ- 


pended from the execution of their office, till they ob- 
tain a diſpenſation: 

They who have taken holy orders, i in the conſcience of 
any mortal fin, or for temporal gain only; ſhall not exe- 
cute their office, till they ſhall have been expiated from 
the like fin by the ſacrament of penance, _ . 


1 | Again; 


Oꝛdination. 


| Again ; all who appear to have contracted irregularity in 


the taking of orders, or before or after, unleſs diſpenſed 
withal by thoſe who have power to diſpenſe with the ſame ; 
ſhall be ſuſpended from the execution of their office, until 
they ſhall have lawful. diſpenſations : By irregulars as to 
the premiſſes, we underſtand homicides, advocates in 


cauſes of blood, ſimoniſts, makers of ſimoniacal contracts; 


and who being infected with the contagion, have know- 
ingly taken orders from hereticks, ſchiſmaticks, oriperſons 
excommunicated by name. * 

Alſo bigamiſts, huſbands of lewd women, violaters of 
virgins conſecrated to God, perſons excommunicate, and 


_ perſons having taken orders ſurreptitiouſly, ſorcerers, 
burners of churches, and if there be any other of the like 


kind, | 

And he who did examine the parties, was to inquire in- 
to all theſe particulars. Lind. 26. 

But this is not now required ; but all the fame, fo far 
as they concern a man's capacity, learning, piety, and 
virtue, are included in the following directions in the pre- 


face to the form of ordaining deacons, which is in fome - 


degree an enlargement of the foregoing reftrictions ; viz. 
The biſhop knowing, either by himſelf, or by ſufficient 
teſtimony, any perſon to be a man of virtuous converſa- 


tion, and without crime; and after examination and trial, 


finding him learned in the latin tongue, and ſufficiently 
inſtructed in holy ſcripture, may admit him a deacon. 
And by Can. 34. the direction is this: No biſhop ſhall 
admit any perſon into ſacred orders, except he hath taken 
ſome degree of ſchool in either of the two univerſities; or 
at the leaſt, except he be able to yield an account of his 


faith in latin according to the thirty nine articles. 


And with reſpect unto prieſ's orders in particular, it is 


thus directed by the ſtatute of the 13 El. c. 12. None ſhall 
be made miniſter, wnleſs it appear to the biſhop that he is of 


haneft life, and profeſſeth the doctrine expreſſed in the thirty 


nine articles; nor unleſs he be able to anſwer, and render to the 
ordinary an account of his faith in latin, according to the ſaid 
articles, or have ſpecial gift or ability to be a preacher. | 


So that if theſe requiſites be obſerved, thoſe others are 


not now required, further than they fall in with theſe. 
And the ordinary way by which all this muſt appear to 


the biſhop, muſt be by a written teſtimonial ; concerning 


which it is directed by Can. 34. aforeſaid, with reſpect 


both unto deacon's and prieſt's orders, that no biſhop ſhall 
admit any perſon into ſacred. orders, except he ſhall then 
e | 5 exhibit 
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1 Ozddination. 
| exhibit letters teſtimonial of his good life and conver ſation, un- 
| Mi | der the feal of ſome college of Cambridge or Oxford, where 
0 | before he remained, or of three or four grave mini/ters, toge- 
ther with the ſubſcription and teflimony of other credible perſons, 
wha have known his life and behaviour for the ſpace of three 

years next before. 

And with reſpect unto priz/?'s orders in particular, it is 
enacted by the aforeſaid ſtatute of the 13 El. c. 12. that 
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| none ſhall be made miniſter, unleſs he firſt bring to the biſhop 

| of that dioceſe, from men known to the biſhop to be of ſound 

| religion, a teſtimonial both of his honeſt life, and of his pro- 
| feſſing the doctrine expreſſed in the thirty nine articles. | 

| 

| 


- 
— — 


— 


Some of the canons abroad do further require, that 
proclamation be thrice made in the pariſh church where 
the perſon who offereth himſelf to be ordained inhabiteth, 
in order to know the impediments if any be; which the 
| miniſter of ſuch pariſh is to certify to the biſhop or his 
| : official: Particularly, the council of Trent requires this, 


— 
<P — — 
* 


. and that it be done by the command of the biſhop, upon 

8 ſignification made to him, a month before, of the name of 

the perſon who deſires to be ordained: Not unlike to 

which is this clauſe in the articles of queen Elizabeth 

publiſhed in the year 1564, viz. ** againſt the day of 
| if e giving orders appointed, the biſhop ſhall give open 
. | % monitions to all men, to except againſt ſuch as they 
| of , know, not to be worthy, either for lite or converſa- 
1 tion.“ Grb/. 147. : 
4 Agreeable unto which are archbiſhop 7/a#e's direction 
"i to the biſhops of his province in the year 1716, ſubjoin- 
i ed at the end of this title, which altho' they have not the 
it authority of a /aw properly ſo called, yet ſince it is ſaid 
to be diſcretionary in the biſhop whom he will admit to 
the order of prieft or deacon, and that he is not obliged 
to give any reaſon for his refuſal (1 Still. 334. Fohnf. 
46. Mood b. 1. c. 3.) this implieth, that he may inſiſt 
1 upon what previous terms of qualification he ſhall think 
. | proper, conſiſtent with law and right. And by the ſta- 
. | tute, rubrick, and canon aforegoing, he is not required, 
| but permitted only, to admit perſons ſo and ſo qualified; 
| and prohibited to admit any without, but not injoined to 
q | admit any perſons altho' they have ſuch and ſuch qualifi- 
| cations, | 
A Rxamination. 4. By Can. 35. The biſhop, before he admit any per- 
| ſon to holy orders, ſhall diligently examine him, in the 
preſence of thoſe miniſters that ſhall aſſiſt him at the im- 
poſition of hands; and if the biſhop have any lawful im- 
11 . pediemnt, 
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bridge, are mentioned, as poſſeſſed of a ſpecial privilege 
| D 


=> _ _ Dxdination. 
pediment, he ſhall cauſe the ſaid miniſters carefully to 
examine every ſuch perſon ſo to be ordered, And if any 
biſhop or ſuffragan ſhall admit any to ſacred orders who is 
not ſo examined, and qualified as before we have ordained 
ſviz. in Can. 34]; the archbiſhop of his province having 
notice thereof, and being aſſiſted therein by one biſhop, 
ſhall ſuſpend the ſaid biſhop or ſuffragan ſo offending, 
from making either deacons or prieſts for the ſpace of two 
years, TR | | 
l Of common right, this examination pertaineth to the 
archdeacon, faith Lindwood; and ſo ſaith the canon law, 
in which this is laid down, as one branch of the archidia- 
conal office, Which thing is alſo ſuppoſed in our own 
form of ordination, both of prieſts and deacons, where the 
archdeacon's .office is to preſent the perſons that are apt 
And for the regular method of examination, we are 
referred by Lindwoed, to the canon upon that head, in- 


ſerted in the body of the canon law; viz. When the bi- 


ſhop intends to hold an ordination, all who are deſirous 
to be: admitted into the miniſtry, are to appear on the 
fourth day before the ordination ; and then the biſhop 
ſhall appoint ſome of the prieſts attending him, and others 
ſkilled in the divine law, and exerciſed in the eccleſiaſtical 
ſanctions, who ſhall diligently examine the life, age, and 
title of the perſons to be ordained ; at what place they 
had their education ; whether they be well learned ; whe- 
ther they be inſtructed in the law of God. And they ſhall 


be diligently examined for three days fucceflively ; and fo 


on the ſaturday, they who are approved, ſhall be preſent- 
ed to the biſhop. Gibſ. 147. 
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5. By a conſtitution of archbiſhop Reynolds: Perſons Letters dimifioe 


of religion ſhall not be ordained' by any but their own bi- . 


ſhop, without letters dimiſſory of the ſaid biſhop; or, in 
his abſence, of his vicar general. Lind. 32. 

And by Can. 34. No biſhop ſhall henceforth admit any 
perſon into ſacred orders, which is not of his own dioceſe, 
except he be either of one of the e ay of this realm, 
or except he ſhall bring letters dimiflory from the biſhop 
of whoſe dioceſe he is. | . 


Of one of the univerſities] That is, a member of ſome 


college, ſo as that he may be ordained ad titulum collegis 


ſui. Grey. 45. , 
In the ancient acts of ordination, the fellows of New- 
college, St. Mary Winton, and King's college in Cam- 


from 
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Oddination. 


from the pope, to be ordained. by what biſhops they 
pleaſed ; and they are ſaid to be ſufficienter dimiſſi, in vir- 
tue of that privilege, and without letters dimiſſory. But 
it doth not appear by our books, that this was then that 
general right of all colleges in the two univerſities, to 
which they are intitled by virtue of this canon. Gib. 142. 

And by a conſtitution of Richard MWetherſbed, archbi- 
ſhop of Canterbury; A biſhop ordaining one of another 


| dioceſe, without ſpecial licence of the biſhop of that dio- 


ceſe, ſhall be ſuſpended from the conferring of that order 
to which he ſhall ordain any ſuch 'perſon, until he ſhall 
have made a proper fatisfaftion. Lind. 32. 

And by Can. 35. If any biſhop or ſuffragan ſhall admit 
any to ſacred orders, who is not ſo qualified as before 
we have ordained ; the archbiſhop of his province, having 
notice thereof, and being aſſiſted therein by one biſhop, 
ſhall ſuſpend the ſaid bithop or ſuffragan ſo offending, 
from making either deacons or prieſts, for the ſpace of 
two years : (and by the ancient. canon Jaw, from grant- 
ing letters dimiſſory to the perſons of his dioceſe who are 
to be ordained. G1. 143. 

And they who ſhall be promoted to holy orders, * 
other than their own biſhop, without licence of their own 
Hbiſhop, ſhall be ſuſpended from the exerciſe of ſuch order, 
until they ſhall obtain a diſpenſation. Edm. Lindw. 26. 

But a diſpenſation in ſuch caſe by their own biſhop ſhall 
be ſufficient, who may ratify ſuah ordination. Lindw. 26. 

And in our eccleſiaſtical records, we find ſeveral per- 
ſons diſpenſed with, in form, for obtaining orders with- 
out ſuch letters, as a great irregularity ; which was look- 
ed. upon as needful for the ratification of the order receiv» 
. 

The archbiſbop, as metropolitan, may not grant letters 
dimiſſory; but this is to be underſtood with an exception 
to the time of his metropolitical viſitation of any dioceſes, 


during Which he may both grant letters dimiſſory, and 


ordain the clergy of the dioceſe viſited.  G:b/; 143. 


So neither the archdeacon, nor official, may grant letters 
dimiſſory. Concerning the archdeacon, the canon law is 
expreſs : And as to the cials, they are excluded by the 


ſame conſtitution that excludes the religious; and the 


ancient gloſs, ſpeaking of officials, ſays, Altho' it cannot 
be denied that they have ordinary juriſdiction, yet recourſe 


is not to be had to them in every thing, — for they cannot 
stant letters commendatory for orders. ih 143. 
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During the vacancy of any ſee; the right of granting 
letters dimiſſory within that ſee, reſts in the ne. 
the ſpiritualties ; and, in conſequence, the right of or- 
daining alſo, where ſuch guardiam is of the epiſcopal or- 
der. Gib. 143. | | | 1 
A biſhop being in parts remote, he who is ſpecially 
conſtituted vicar general for that time, hath power to 
grant letters dimiffory ; and the reaſon is, becauſe during 
that time the whole epiſcopal juriſdiction is veſted in him: 
as it is alſo in perſons who enjoy juriſdictions entirely ex- 

empt from the biſhop, and who therefore may likewiſe 
grant them. Gibſ. 143. | 

The perſons fe whom letters dimiſſory may be granted 
by any biſhop, are either ſuch who were born in the dio- 
ceſe, or are promoted in it, or are reſident in it. This 
appears from Lindwood, in his commentary upon the fore- 
going conſtitution of archbiſhop Reyns/ds ; whoſe obſerva- 
tion is taken from the body of the canon law. But altho' 
this is laid down disjunctively, fo as letters dimiſſory 

granted in any of the three caſes will be good; yet it ap- 
pears in practice, that heretofore they were judged to come 
more properly from the biſhop in whoſe dioceſe he was 
promoted, or in which his zitle lay. And the reaſon was, 
becauſe the biſhop in whoſe dioceſe the perſon was born, 
or had long dwelt, is preſumed to have the beft opportu- 
nity of knowing the converſation of the perſon to be or- 
dained. Gibſ. 143. N e 

The fitneſs of the perſon to be ordained (as to life, 
learning, title, and the like) ought to appear, before the 
granting of letters dimiſſory. This is ſuppoſed (as to con- 
verſation at leaſt) in what hath been ſaid before; and as 
to the title, it was not only inquired into by the biſhop 
granting the letters, but frequently remained with him; 
of which ſpecial notice was taken in the body of ſuch let- 


ters. And the biſhop who grants the letters dimiſſory is 


to make this inquiry, and not the biſhop to whom ſuch 
letters are tranfmitted ; for he is to preſume that the per- 
ſons recommended to him are fit and ſufficient. G1 144. 
Letters dimiſſory may be granted at once to all orders, 
and directed to any catholick biſhop at large. And this 
hath been the practice in the church of England, both 


before and fince the reformation ; as appears by innume- 


rable inſtances, in the acts of ordination, of /itere dimi/ſ3- * 
riæ ad omnes; and by the forms of the letters dimiflory 

0 . 1 
(whether ad omnes or net) which are directed in that ge- 


| neral ſtyle. But other churches, to prevent the inconve- 
D 2 niences 
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35 


OPdination. 


granted without previous examination), have expreſsly 
forbid them both, 9 144 


| v. Of oaths and ſubſcriptions previous to the ordination. 


1. By the 1 El. c. 1. and 1 W. c. 8. Every perſon 
taking orders, before he ſhall receive or take any ſuch orders, 
Hall take the oaths of allegiance and ſupremacy, before the or- 
dinary or commiſſary. 

2. And by the 13 El. c. 12. None ſpall ze admitted ta 
the order of deacon, or miniftry ; unleſs be jhall firſt ſubſcribe to 


all the articles of religion agreed upon in convocation in the 


year 1562, which only concern the confe ion of the true chriſtian 
faith and the doctrine of the ſacraments, ſ. 5. 
3- And by Can. 36, No perſon ſhall be received ints 


the miniſtry, except he ſhall firſt . to theſe articles 


following: 

(1) That the king's majeſty, 1 God, is the only 
Foe governor of this realm, and of all other his high- 
neſs's dominions and countries, as well in all ſpiritual or 
eccleſiaſtical things or cauſes, as temporal; and that no 
foreign prince, perſon, prelate, ſtate, or potentate hath, 
or ought to have any juriſdiction, power, ſuperiority, 
prebeminence or authority, eccleſiaſtical or ſpiritual, with- 
in his majeſty's ſaid realms, dominions, and countries. 


(2) That the book of common prayer, and of order- 


ing of biſhops, prieſts, and deacons, containeth in it 
nothing contrary to the word of God, and that it may 
lawfully be uſed, and that he himſelf will uſe the form in 
the ſaid book oraftribe: in publick prayer, and admini- 
ſtration of the ſacraments, and none other. 

(83) That he alloweth the book of articles of 8 
agreed upon by the archbiſhops and biſhops of both pro- 
vinces, and the whole clergy, in the convocation holden 
at London, in the year of our Lord God one thouſand five 
hundred ſixty and two; and that he acknowledgeth all 
and every the articles ae Be contained, being in number 
nine and thirty, beſides the ratific atton, to be agreeable to 
the word of God. 

Which ſubſcription, as ; it ſeemeth by the ſame and the 
following canon, mult be before the biſhop himſelf. 

And for the avoiding of all ambiguities, ſuch perſon 
ſhall ſubſoribe in this ſorm and order of words, ſetting 
* dowa both his chriſtian and farname, viz, I N. N. do 
* willingly and ex animo ſubicribe to theſe three articles, 
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«© above mentioned, and to all things that are contained 
„ in them.“ Can. 36. 8 ', 
And if any biſhop ſhall ordain any, except he ſhall 
firſt have ſo ſubſcribed ; he ſhall be ſuſpended from giving 
of orders for the ſpace of twelve months. Can. 36. 


VI. Form and manner of ordaining deacons, 


I. The ordination fag well of deacons as of miniſters) 
ſhall be performed in the time of divine ſervice, in the pre- 
ſence not only of the archdeacon, but of the dean and 
two piebendaries at the leaſt, or (if they ſhall happen by 
any lawful cauſe to be let or hindred) in the preſence of 
four other grave perſons, being mafters of arts at the leaſt, 
and allowed for publick preachers. Can. 31. Sl 

And by the ſtatute of the 21 H. 8. c. 13. for plurali- 
ties; it is alledged as one reaſon why a biſhop may retain 
ſix chaplains, becauſe he muſt occupy ſix chaplains at the 
giving of orders. / 24. | 

However, in practice, a leſs number than is required 
either by the ſaid ſtatute or by the aforeſaid canon, is 
ſometimes admitted; and this (as it is ſaid) by virtue of 
the rubrick in the office of ordination, which directeth 
that the biſhops with the prieſts preſent ſhall lay their hands up - 
on the perſons to be ordained; implying, as is ſuppoſed, that 
if there are but two prieſts preſent, it ſufficeth by this 
rubrick, which is eſtabliſhed by the act of parliament of 
the 13 & 14 C. 2, But the words do not ſeem ſo much 

to be reſtriftive of the number before required, as di- 
rectory what that number as by law before required in this 
reſpect ſhall do. ; ; | 

2. And at the time of ordination, the biſhop ſhall ſay 
unto the people, Brethren, if there be any of you, who 
knoweth any impediment, or notable crime, in any of 


_ theſe perſons preſented to be ordered deacons, for the 


which he ought not to he admitted to that office; let him 
come forth in the name of God, and ſhew what the crime 
or impediment is. Form of ordination. 

And if any great crime or impediment be objected, the 
biſhop ſkull ſurceaſe from ordering that perſon, until 


ſuch time as the party accuſed ſhall be found clear of that 


crime. Ia. 

3. And before the goſpel, the biſhop fitting in his 
chair, ſhall cauſe the ſaid oaths of ailegiance and ſupre- 
macy to be (again) miniſtred unto every of them that are 
do be ordered. Form of ordin. 1 W. c. 8. 5 
Es „„ | 4. Then 
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Dz dination. | 
4. Then the biſhop, laying his hands ſeverally upon 
the head of every one of them, humbly kneeling before 
him, ſhall ſay, Take thou authority to execute the of- 
% fice of a deacon in the church of God committed unto 
4 thee; in the. name of the Father, and of the Son, and 
© of the Holy Ghoſt. Amen.” 
Then ſhall the biſhop deliver to every one of them the 
new teſtament, ſaying, ** Take thou authority to read the 
«© goſpel in the church of God, and to preach the ſame, 
eff thou be thereto licenſed by the biſhop himſelf.” 
Form of ordin. | 
F. Finally, it muſt be declared unto the deacon, that 
he muſt continue in that office of a deacon the ſpace 
of a whole year (except for reaſonable ' cauſes it Thall 
'otherwiſe ſeem good unto the ' biſhop), to the intent 
he may be perfect, and well expert in the things apper- 
| taining to the eccleſiaſtical adminiſtration ; in executing 
whereof, if he be found faithful and diligent, he may be 
admitted by his dioceſan to the order of prieſthood. 
Form of ordin. be, | 


VII. Form and manner of ordaining prieſts. 


1. Can. 32. The office of a deacon being a ſtep or de- 
gree to the miniſtry, according to the judgment of the an- 
cient fathers and the practice of the primitive church, we 
do ordain and appoint, that hereafter no biſhop. ſhall 

make any perſon, of what qualities or gifts ſoever, a 
deacon and a miniſter both together upon one day; but 
the order in that behalf preſcribed in the book of making 
and conſecrating biſhops prieſts and deacons, be ſtrictly 
obſerved. Not that always every deacon ſhould be kept 
from the miniſtry for a whole year, when the biſhop ſhall 
find good caule to the contrary ; but that there being now 
four times appointed in every year for the ordination of 
deacons and miniſters, there may ever be ſome time of 
trial of their behaviour in the office of deacon, before they 
be admitted to the order of prieſthood. | 
2. At the time of ordination, the biſhop ſhall ſay unto 
the people; Good people theſe are they whom we pur- 
pole, God willing, to receive this day unto the holy of- 
| ice of prieſthood: for after due examination, we find not 
to the contrary but that they be lawfully called to their 
function and miniftry, and that they be perſons meet for 
the ſame, | But yet if there be any of you, who knoweth 
any impediment, or notable crime in any of them, for 
| = the 


upon 
Defore 
1e of- 
| unto 
, and 


m the 
id the 
ſame, 


ſelf.” 


that 
ſpace 
ſhall 
ntent 
pper- 
utin 
ay be 
100d, 


r de- 
e an- 
„ we 
ſhall 
r, 2 
but 
kin 

1017 
kept 
ſhall 


now 


; 8." 


e of 
they 


into 
PUr- 
of- 


not 
heir 
for 
veth 
for 
the 


Ozdination. 
the which he, ought not to be received into this holy 
miniſtry, let him come forth in the name of God, and 
ſhew what, the crime or impediment is. 
And if any great crime or impediment be objected, the 
biſhop ſhall ſurceaſe from ordering that perſon, until ſuch 
time as the party accuſed ſhall be found clear of that crime, 
Form of ordin. 5 | ; 

3. Then the biſhop, fitting in his chair, ſhall miniſter 
to every one of them the oaths aforeſaid of allegiance and 
ſupremacy. Id. 1 V. c. 8. 20 | | 
4. Then the biſhop, with the priefts preſent, ſhall lay 
their hands ſeverally upon the head of every one that re- 
ceiveth the order of prieſthood; the receivers humbly 
kneeling upon their knees, and the biſhop ſaying, Re- 
* ceive the Holy Ghoſt for the office and work of a prieſt 
& in the church of God, now committed unto thee by 
cc the impoſition of our hands: Whoſe ſins thou doſt for- 
« give, they are forgiven ; and whoſe fins thou doſt re- 
© tain, they are retained. And be thou a faithful diſ- 
t“ penſer of the word of God, and of his holy facra- 
& ments: In the name of the Father, and of the Son, 
& and of the Holy Ghoſt.” | 
Then the biſhop ſhall deliver to every one of them 
Eneeling, the Bible into his hand, ſaying, ** Take thou 


authority to preach the word of God, and to miniſter 


de the holy ſacraments in the congregation, where thou 
e ſhalt be lawfully appointed thereunto. “ 


Mith the priefts preſent] By Can. 35. They who aflift 
the bilhop in laying on of hands, ſhall be of the cathe- 
dral church, if they may be conveniently had, or other 
ſufficient preachers of the ſame dioceſe, to the number of 


| three at the leaſt, 


VIII. Fees fer ordination. 


1. By a conſtitution of archbiſhop Stratford: For any 
letters of orders, the biſhops clerks or ſecretaries ſhall not 
receive above od; and for the ſealing of ſuch letters, or 
to the marſhals of the biſbop's houſe for admittance, to por- 
ters, hefttaries, or ſhavers, nothing ſhall be paid: on pain 
of rendring double within a month; and for default 


thereof, the offender, if he is a clerk beneficed, ſhall be 


ſuſpended from his office and benefice; if he is not be- 


neficed, or a lay perſon, he ſhall be prohibited from the 
. Entrance of the church till he comply. Lind. 222. 
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Ddination.  _ 
Marſhals] They who govern the hall and inner parts o 
the houſe. Lind. 222, . 


Heoftiaries] Lind wood underſtandeth this word to ſigniſy 
the ſame as gfliaries, or perſons appointed to keep the doors, 
and the word janitores (porters) next aforegoing to ſignify 
thoſe who keep the gates; whereas more properly, it ſeem+ 
eth that janitores (or porters) doth expreſs both of theſe ; 
and that the word Heſliarij (as Dr Gibſon obſerveth) doth 
denote thoſe perſons who prepared the ho/? for there is in 
the Roman pontifical a rubrick in the ordination of prieſts, 
that the biſhop ſhall deliver to the perſon to be ordained, 


the cup with wine and water, and the paten laid upon it 


with the hoft, the biſhop ſaying unto him, Take thou 
authority to offer ſacrifice to God, and to celebrate maſs 
as well for the living as for the dead, in the name of God: 
Gibſ. 153. | 

Shavers] Whoſe office was to ſhave the crowns of per- 
ſons to be ordained, Lindw. 222. 8 

2. And by Can. 135. No fee or money ſhall be received 
either by the archbiſhop or any biſhop or ſuffragan, either 
directly or indirectly, for admitting any perſon into ſacred 
orders ; nor ſhall any other perſon or perſons under the 
ſaid archbiſhop biſhop or ſuffragan, for parchment, writ- 
ing, Wax, ſealing, or any other reſpeci thereunto apper tain- 
ing, take above 10ſh : under ſuch pains as are already by 
law preſcribed. | dn Ee 


Or any other reſpect thereunto appertaining above 
10 /þ.] It is not lawful, ſaith John de Athon, to give 
any thing to the notary performing the duty of his of- 
fice in the act of ordination ; nevertheleſs he ſays, it is 
otherwiſe as to that notary or regiſter who writes letters 
teſtimonial for thoſe that are ordained, for his juſt ſa- 
Jary, or ſomewhat more for his extraordinary trouble; 
altho' this may mare fecurely be given voluntarily, with- 
out a preceding compact. Otbo. De ſerutin. ordin. v. Scrip- 
tura. Athon. 16. | 1 

And ſome of the modern conſtitutions abroad agreeing 
to the reaſonableneſs of this, have by way of reſtraint 
upon the officer, fixed the fee of writing and the other 
particulars, in like manner as this canon and the forego- 
ing conſtitution of archbiſhop Stratford have done in our 
church. For the /etters teſtimonial of ordination are no 
part of the ordination, but only taken afterwards for the 
ſecurity of the perſon ordained ; and therefore the 2 

| 048 


„ _ Ondfnation. 
John de Athon, in the place abovementioned ſays, It is 
ſafe (not, neceſſary) for the perſons ordained, to have with 
them the ſaid writing or letters teſtimonial of 'ordination, 


under the biſhop's ſeal, containing the names of the per- 


ſon ordaining and of the perſon ordained, and the takin 
of ſuch orders, and the time and place of ordination, anc 
the like. Gi. 154. 


XX. Simoniacal promotion to orders. 


By the 31 El. c. 6. If any perſon ſhall receive or tale any 
money fee reward or any other profit direftly or indirettly, or 


ſhall take any promiſe agreement covenant bond or other aſſur- 


ance to receive or have any money fee reward or any. other 
profit directly or indirectly, either to himſelf cr to any ather.of 
his friends, (all ordinary and lawful fees only excepted,) for 


or to procure the ordaining or making of any minifler, or giv- 


ing of any orders, or licence to preach ; he ſhall forfeit 40 l, 
and the perſon ſo corruptly ordained 101; and if at any time 
within ſeven years next after ſuch corrupt entering into the mi- 
niſiry or receiving of orders, he ſhall accept any benefice or pro- 


motion eccleſiaſlical, the ſame ſhall be void immediately upon his 


induction inveſtiture or in/tallation, and the patron ſhall preſent 
or collate or diſpoſe of the ſame as if he were dead: one moiety 
of which forfritures to be to the king, and the other to him that 


Hall fue. I. 10. | 
X. General office of deacons, 


ſt appertaineth to the office of a deacon, in the church where 
he ſhall be appointed to ſerve, to aſſiſt the prieft in divine ſer- 
vice, and ſpecially when he miniſtreth the holy communion, and 
to help him in the diſtribution thereof, and to read holy ſcrip- 
tures, and homilies in the church; and to inſiruct the youth 
in the cathecifm ; in the abſence of the prieft to baptize infants; 
and to preach if he be licenſed thereto by the biſhop himſelf : 
And furthermore it is his office, where proviſion is ſo made, to 
ſearch for the ſick poor and impotent people of the pariſh, and 
to intimate their eſtates names and places where they dwell, unto 
the curate; that by his exhortation they may be relieved with 
the alms of the pariſhioners or others, Rubr. in the form of 
ordin. 


To , the prieft in divine ſervice] Aneiently, he offi- 
ciated under the preſbyter, in ſaying reſponſes, and re- 
ptating the confeſſion, the creed, and the Lord's prayer 

On after 


% 
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after him, and in ſuch other duties of the church as now 
properly belong to our pariſh clerks ; who were hereto- 
fore real clerks, attending the pariih prieſt in thoſe infe- 


, 155 Ft ad 6 
And ſpecially when he minſtreth the holy communion] But 
by the 13 C14 C. 2. c. 4. No perſon ſhall preſume to 
con ſecrate the ſacrament of the Lord's ſupper, before ſuch 
time as he ſhall be ordained prieſt; on pain of 100 l. 
half to the king, and half to be equally divided between 
the poor of the pariſh where che offence ſhall be commit- 
teg and him who ſhall ſue in any of his majeſty's courts 
of record; and to be diſabled from being admitted to 
th e order of prieſt for one whole year then next following. 
4 But this not to extend to foreigners or aliens of the 
foreign reformed churches allowed by the king. / 15. 

Alto, by the act of toleration this ſhall not extend to 


qualified proteſtant diſſenting miniſters, 


And io read the holy ſeriptures This power is expreſsly 
given to him in the act of ordination before mentioned. 


T0 fearch for the ſict, poor, and impotent] This is the 
moſt ancient duty of a deacon, and the immediate cauſe 
of the inſtitution of the order. Fhis rule was made in 
England while the poor ſubſiſted chiefly by voluntary 
charities, and before the ſettlement of rates ox other fix- 
ed and certain proviſions; purſuant to which proviſion, 
our laws have devolved that care upon the churchwardens 
and overſeers of the poor ; which Jaſt office was created 


on purpote for that end. Gi. 159. 


Aud to intimate their eſtates, names, and places where they 
Atwell, unto the curate] That is, to the rector or vicar, who 
hath the cure of ſoulss. Nene 
And here it is obvious to remark the ambiguity of 
the word curate, as was before obſerved of the word 
inifler -\ ſometimes' it expreſſeth the perſon, whether 
prieſt or deacon, who officiateth under the rector or vicar, 
'employed by him as his affiſtant, or to ſupply the place 
in his abſence ; ſometimes it denoteth the perſon officiat- 
ing in general, whether he be rector, vicar, or aſſiſtant 
curate, or Whoſoever performeth the ſervice for that 
time : ſometimes it denoteth excluſively (as in this place) 
the rector, vicar, or perſon beneficed, who hath cram 


animarum. 


Odination. 


So far the office of a deacon is to be collected from 


the rubrick in the form of ordination, and from the form 


it (ſelf. And foraſmuch as he is hereby permitted to bap- 


tize, to catechize, to preach, to aſſiſt in the adminiſtra- 
tion of the Lord's ſupper ; ſo alſo by parity of reaſon he 
hath uſed to ſolemnize matrimony, and to bury the dead, 


Ni. eo uqe%* 26 | | 
And in general it ſeemeth, that he may perform all the 
other offices in the liturgy, which a prieſt can do, except 
only conſecrating the ſacrament of the Lord's ſupper (as 
hath been ſaid), and except alſo the pronouncing of the 
abſolutton; $7 
Indeed it is not clear from the rubrick in the book of 
common prayer; whether, or how far, a deacon. is pro- 
Hibited thereby to pronounce the abſolution. For altho? 
it is there directed, that the ſame ſhall be pronounced by 
the prieft alone; yet the word ¶ alone] in that place ſeemeth 
only to intend, that the people ſhall not pronounce the 
abſolution after the prieſt, as they did the confeſſion juſt 
before: and the word prieſt, throughout the rubrick, doth 
not ſeem to be generally appropriated to a- perſon in 
prieſt's orders only; on the contrary, almoſt immediately 


after it is directed, that the priz/t ſhall ſay the gloria patri, 
and then afterwards that the prigſt ſhall ſay the ſuffrages 


after the Lord's prayer (which, by the way, in moſt of 
the occaſional offices are called by miftake the ſuffrages 
after the creed, or the ſuffrages next after the creed), and 
it is not ſuppoſed that theſe expreſſions are to be under- 
ſtood of the prizft alone, excluſive of a deacon who may 
happen to perform the ſervice. And here alſo we may 
obſerve the ambiguous ſignification of the word prięſt, as 
before was obſerved of the words minifler and curate - 
ſometimes it is underſtood to ſignify a perſon in prieſt's 
orders only ; at other times, and eſpecially in the rubrick, 
it is uſed to ſignify the perſon officiating whether he be 
in prieſt's or only in deacon's orders; and in general, the 
words prieft, minifler, and curate ſeem indiſcriminately to 
be applied throughout the liturgy, to denote the clergy- 
man who is officiating, whether he be rector, vicar, aſſiſt- 
ant curate, prieſt, or deacon. 

But the argument to evince that the prieſt only, and 
not a deacon, hath power to pronounce the abſolution, 
ſeemeth moſt evidently to be deduced from the acts of 
ordination before mentioned. To the deacon, it is ſaid; 
© Take thou authority to read the goſpel, and to preach :*? 
To the priz/?, it is ſaid, * Receive the Holy Ghoſt—— 

| « Whoſe 
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„ Whoſe ſins thou doſt forgive, they are forgiven ; Ind 
** whoſe fins thou doſt retain, they are retained,” x 
Moreover ; until a perſon is admitted to the order of 
| pride, he is not capable of any ne or eecleſia- 
ſtical promotion. Gi 146. 5 

And by the ſtatute of the 13 & 14 C. 2. e. 4. no per- 
ſon ſhall be capable to be admitted to any parſonage vica- 
rage benefice or other ecclcfiaftical promotion or dignity, 
before he be ordained prieſt: on pain of 1001; half to 
the king, and balf to be equally divided between the _ 
and the informer. {. 14. | 

Neither is a perſon that is merely a Ragan or that is 
only a deacon, capable of a denatzve : for although he 
who hath a donative may come into the ſame by lay do- 
nation, and not by admiſhon and inſtitution ; yet his 
function is ſpiritual. 1 /. 344- 2 

So that he who is no more than a deacon, can only 
uſe his orders either as a chaplain to ſome family, or as a 
curate to ſome prieſt, or as a lecturer without title: for 
the prebendaries of ſome prebends in cathedral and colle- 
giate churches, are to read lectures there, by the appoint- 
ment of the founders thereof, and may from thence be 
called lecturers; but theſe places are. of the number of 
. ecclefiaſtical promotions, to which the incumbents are 
admitted by collation or inſtitution, of which a deacon 
as aforeſaid is not therefore capable; yet the king's pro- 
feſſor of the law within the univerſity of Oxford, may 
have and hold the prebend of Shipton within the cathe- 
dral church of Sarum, united and annexed to the place 
of the ſame king's profeſſor for the time being, attho? 
that the ſaid profeſſor be but a layman. JYarf. c. 14. 


ens 2. c. 4. Eng. 
XI General office of priefis. 


A prieſt by his ordination receiveth authority to preach 
the word of God, and to conſecrate and adminiſter the 
holy communiacy, in the congregation where he ſhall be 
lawfully appointed thereunto. 

Yet notwithſtanding, by Car. 26. he. may not preach 
without a licence either of the archbiſhop, or of the bi- 
ſhop of the dioceſe where he is placed, under their hands 
and ſeals, or of one of the two univerſities under their 
ſeals likewiſe. 

But a licence by the biſhop of any dioceſe is ſufficient, 
altho' it be only to preach within his dioceſe; the ſtatute 

not 
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not requiring any licence by the biſhop of the dioceſe 


' where the church is. J/at/. c. 14. 


Dr Watſon ſays, that if a perſon, who isa mere lay- 
man, be admitted and inſtituted to a beneſiee with cure, 
and doth adminifter the ſacrament, marry, and the like; 
theſe, and all other ſpiritual acts performed by him dur- 


ing the time he continues parſon in fact, are good; ſo 


that rhe perſons baptized by him are not to be rebaptized, 
nor perſons married by him to be married again, to ſatisfy 


the law. Hat. c. 14. Cro. El. 775. 
XII. Exbibiling letters of orders. 


1 Can. 137. Every parſon, vicar, and curate, ſhall at 
the biſbop's firſt viſitation, or at the next viſitation, after 
his admiſſion, ſhew and exhibit unto him his letters of 
orders, to be by him either allowed, or (if there be 
juſt cauſe) diſallowed and rejected; and being by hiſh 
approved, to be ſigned by the regiſter; the whole fees 
for which, to be paid but once in the whole time of 
every biſhop, and afterwards but half the ſaid fees, 


2. Arund. No curate ſhall be admitted to officiate 


in another dioceſe, unleſs he bring with him his letters 


of orders. Lindw. 48. 


3. Can. 39. No biſhop ſhall inſtitute any to a benefice, 
who hath been ordained by any other biſhop, except he 
firſt ſhew unto him his letters of orders. 

4. By the 4 H. 7. c. 13. If any perſon at the ſecond 
time of aſking his clergy, becauſe he is within orders, 
hath not there ready his letters of orders, or a certificate 
of his ordinary. witneſſing the ſame; the juſtices afore 
whom he is arraigned, ſhall give him a day to bring in 
his ſaid letters or certificate; and if he fail in ſo doing, 


he ſhall loſe the benefit of his clergy, as he ſhall do that 


is without orders. 


XIII. Archbiſhop Wake's directions to the biſnops of 


bis Province, in relation to orders. 


It is judged proper here to ſubjoin archbiſhop Mate's 


letter to the biſhops of the province of Canterbury, dated 


June 5, 1716, which, altho' it concerneth other matters 
beſides thoſe of ordination, yet fince the due conferring of 
orders appeareth to be the principal regard thereof it ſeem- 
eth beſt to inſert the ſame intire in this place; and to re- 
ter to it here at large from thoſe other _ unto which 


As 


| it hath lome relation. 
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As to its authority, it is certain (as hath been obſerved 
before) that in it ſelf it hath not the force of law, nor is it 


ſo intended, or to be of any binding obligation to the 


church, further than the archbiſhops and biſhops from 
time to time ſhall judge expedient ; I mean, as to thoſe 
parts of it which only concern matters that the law hath 
left indefinite, and diſcretionary in the archbiſhops and 
biſhops. Other parts thereof are only inforcements of 
what was the law of the church before ; and thoſe, with- 
out doubt, are of perpetual obligation ; not by the autho- 
rity of theſe injunctions, but by virtue of the laws upon 
which they are founded. | | 


My very good lord, 5 : 
Being by the providence of God called to the metropo- 
litical fee of this province, I thought it incumbent upon 
me to conſult as many of my brethren the biſhops of the 
ſame province, as were here met together during this ſeſ- 
ſion of parliament, in what manner we might beſt employ 
that authority which the eccleſiaſtical laws now in force, 
and the cuſtom and laws of this realm, have veſted in us, 
for the honour of God, and for theedification of his church, 
committed to our charge: And upon ſerious conſideration 
of this matter, we all of us agreed in the ſame opinion, 
that we ſhould, by the bleſſing of God upon our honeſt 
endeavours, in ſome meaſure promote theſe good ends, 


by taking care (as much as in us lieth) that no unwor- 


thy perſons might hereafter be admitted into the ſacred 
miniſtry of the church; nor any be allowed to ſerve as 
curates, but ſuch as ſhould appear to be duly qualified for 
ſuch an employ ; and that all who officiated in the room 
of any abſent miniſters, ſhould reſide upon the cures 


which they undertook to ſupply ; and be aſcertained of a 
| ſuitable recompence for their labours. 


7 


In purſuance of thoſe reſolutions, to which we unani- 
moufly agreed, I do now very earneſtly recommend to 
you; | ES. 

(I) That you require of every perſon who deſires to be ad- 


mitted to holy orders, that be ſignify ta you his name and place 


of abode, and tranſmit to you his te//imonial, and a certificate 


of his age duly atteſted, with the title upon which he is to be 


ordained at leaſi twenty days before the time of ordination ; and 


that he appear on Wedneſday, or at farthe/? on Thurſday in 
.ember-week, in order to his examination. We 


445 e 6:00) 
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(IT) That if you ſhall rejef? any perſon, who applies for 
holy orders, upon the account immorality proved againſt him, 
ou ſignify the name of the perſon ſo rejected, tvith the reaſon of 
your rejefling him, to me, within one month ; that jo 1 may 
acquaint the refl of my ſuffr agans with the caſe of ſuch rejeated 
perſon before the next ordination. | | 

III) That you admit not any perſon to holy orders, whe 
having reſided any conſiderable time out of the univerſity, does 
not ſend to you, with his teſtimonial,” a'certificate ſigned by the 
minifler, and ather credible inhabitants of the pariſh where he 
fo refided, expreſſing that notice was given in the church, in 


time of divine ſervice, on ſome ſunday, at leaſi a month before 
the day of ordination,” of his intention to offer himſelf to be or- 


dained at ſuch a time; to the end that any perſon who knows 
any impediment, or notable crime, for which he ought not to be 
ordained, may have opportunity to make his objections againſt 
him. | 

(IV) That you admit not letters teſtimonial, on any occaſion 
whatſcever, unleſs it be therein expreſſed, for what particular 


end and deſign ſuch letters are granted; nor unleſs it be declared 


by thoſe who ſhall ſien them, that they have per fenally known 
the life and behaviour of the perſon for the time by them certi- 
fed; and do believe in their conſcience, that he is qualified for 
that order, office, or employment, io which he deſires to be ad- 


" mitted. | 


(V) That in all teſlimonials ſent from any college or hall, in 
either of the univerſities, you expect that they be ſigned, as well 
as ſealed; and that among the perſons ſigning, the governor of 
ſuch college or hall, or in his abſence, the next perſon under ſuch 
governor, with the dean, or reader of divinity, and the tutor 
of the perſon to whom the teſtimonial is granted, (ſuch tutor 


being in the college, and ſuch perſen being under the degree of 


maſter of arts, ) do ſubſcribe their names. | 

(VI) That you admit not any perſon to holy orders upon let- 
ters dimiſſory, unleſs they are granted by the biſhap himſelf, or 
guardian of the ſpiritualties ſede vacante; nor unleſs it be ex- 
preſſed in ſuch letters, that he who grants them, bas fully ſatis- 
feed himſelf of the title and converſation of the perſon to whom 
the letter is granted. | | 
(VII) That you make diligent inquiry concerning curates in 
your dioceſe, and proceed to eccleſiaſtical cenſures againſt thoſe 


who ſhall preſume to ſerve cures without being firſt duly licenſed _ 


thereunto ; as alſo againſd all ſuch incumbents who ſhall receive 
and employ them, without firſt obtaining ſuch licence. 

(III) That you de not by any means admit of any minifter, 
who removes from any other dioceſe, to ſerve as a curate in 


yours, 


| 
t 
| 
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yours, without tęſtimony of the biſhop of that dloceſe, or ordi- 
nary of the peculiar juriſdifion from whence he comes, in writ- 
ing, of his honeſiy, ability, and conformity to the eccleſiaſtical 
* 1 the church of England. | | 


) That you do not allow any miniſter to ſerve more than - 


one church or chapel in one day, except that chapel be a member 


of the pariſh church, or united thereunto; and unleſs the ſaid 


church or chapel where ſuch a miniſter ſhall ſerve in twa places, 
be not able in your judgment to maintain a curate. 


(X) That in the in/irument of licence granted to any curate, 


you appoint him à ſufficient ſalary, according to the power veſted 
in yen by the laws of. the church, and the particular direction 


of a late att of parliament for the better maintenance of curates. 

(XI) That in\ligences to be granted ta perſons to ſerve any 
cure, you cauſe-to be inſerted, after the mention of the particu- 
lar cure provided for by ſuch licences, a clauſe to this effect [or 


in _ other pariſh within the dioceſe, to which ſuch cu= 


rate ſhall remove with the conſent of the biſhopy] ] 
[XII) That you take care, as much as is poſſible, that wha- 


ſoever is admitted to ſerve any. cure, do reſide in the pariſh 


where he is to ſerve; eſpecially in livings that are able to ſup- 
port à reſident curate : and where that cannot be done, that they 
do at leaſt reſide ſo near to the place, that they may conveniently 
perform all their duties bath in the church and pariſh, ; 


Theſe, my lord, were the orders and reſolutions, to 


which we all agreed; and which I do hereby tranſmit to 
you; deſiring you to communicate them to the clergy of 
your dioceſe with an aſſurance that you are reſolved, by 


the grace of God, to direct your practice in theſe particu- 


lars, agreeably thereunto. And ſo commending you to 
the bleſſing of God in theſe, and all your other pious en- 
deavours, for the ſervice of his church, TI heartily remain, 


my very good lord, 


I | your truly affectionate brother, 
W. Cant. 


(I) That you require of every perſon, &c.] By this firſt 
article fix things are required: viz. 
(1) That he ſignify to you his name and place of abode] It 
may be ſo ordered, that this fhall be ſet forth in the teſti- 
monial, or title, or both; but it ſeemeth rather, that by 
this article a diſtin inſtrument is required for the ſigniſi- 


(2) 


* 


cation thereof. 


oy 
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(22) And tranſmit to you bis tem] According to the 
f 2 


34th canon, and the fourth and fifth articles of theſe d 
ions. l | 44A 


(3) And 4 cirtificate of bir age duly attz/ted] That is, 


from the regiſter book, under the hands of the miniſter - 


and churchwardens of the pariſh where he was baptized z 
or, where that cannot he had, by other ſufficient teſti- 
(] With the title upon which he is to be ordained] Accord 


ing to the tenor of the thirty third canon before mention- 


2 EY by” e dSaxaty 
(5) At haft twenty days before the time of ordination] By 
the canons aforeſaid," the tjtle and teſtimonial are required 
to be exhibited at the time of ordination ; but by theſe 
directions, they are to be tranſmitted for ſo long time be- 


fore, as that there may be opportunity to make inquiry, 
if needful, into any of the particulars therein contained. 


(6) And that be appear on Wedneſday, or at fartheſt on 
Thurſday in einber- tet] This is agreeable to the canon 
law before mentioned out of Lindwood, that he ſhall 


appear on the fourth day before the ordination. '. 


(II) That if you fhall reject c.] This ſecond: article, 
of ſignifying the names of perſons rejected for immorality 
to the archbiſhop, is a prudent caution ; and was not 
provided for before by any law, . | | 

(III) Dat hen admit not any perſon &c.] This article, 
concerning notice to be given in the church, is alſo a rea- 
ſonable proviſlon, and agreeable to foreign practice (as 
hath been obſerved) altho' not particularly injoined by 
* law of our church. ng... N 
In the preſent ditections, as delivered by the arch- 
biſhops of late years, there is an alteration in this article: 
Inſtead of the expreſſion, that the miniſter and others 
{ball certify that notice was given in the church of his 
* intention to offer himſelf to be ordained at ſuch a time, 
46 to the end that any perſon who knows any impediment or nota- 
% 'ble crime, for the which he ought not ta be ordained, may 
© have opportunity to make his abjections againſi him,” (that 
is, to the biſhop, as it ſeemeth ;)—it now runs, that they 
„ ſhall certify“ that ſuch notice was given, and that upon 


< ſuch notice given no objections have come to their knowletge, 


vor the which he ought not to be ordained,” (which implies 


the objections to be notified to the perſons ſigning the 


certificate, ) 8 
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(IV) That you admit not letters 1f.m:nial Ac. This Py 
the next article concerning teſtimonials, are ſupplementary 
to the thirty fourth canon ; and for their obligation do- 
depend on theſe injunctions, and not on any fixed law 
and therefore may be varied from time to time, as the 
archbiſhops and biſhops ſhall ſee cauſe? 

(V) That in all teſtimonials ſent from. any college Oe. By 
the canon, the common ſeal only of the college was re- 
quired, which indeed of it ſelf (as in all other bodies 
corporate) doth imply a conſent of the major part of the 
ſociety : This article doth further require a quorum (as + 
were) ; namely, that of the ſaid major part, the head o 
the college, the dean, and the tutor, be three; and the 


ſame to appear by the ſubſcription of their names. So 


that ordinarily it ſeemeth to be in the power of any one 
of thoſe three, to probibit any perſon of their college from 
being ordained; which thing perhaps may require ſome 
farther conſideration And it is much to, the honour of 
the univerfities, that for fo long time there have been no 
Lg of the abuſe of this power. 

(VI) That you admit net any per ſon into holy orders upon 
letters dimiſſery &c.] The article concerning. letters di- 
miſſory, is only an admonition to, put in due . 
what was the Jaw of the church before, 

- (VII) That you make diligent iuguirz concerning curates ix 
Jon dinceſe who ſhall preſume to ſerve cures without being fi 4 


duly licenſed] The ſubſtance of this article, cancerning the 


licenfing of curates, was injoined before by ſeveral canons 
of the ehurc hk. 

(VIII) That you dm not by ary means admit of ary mini ifter, 
who removes frem another dioceſe , te Fa ib as a curate in yours, 


without teftimory of the biſhop of that Aroceſe, of bis honeſty, 
ability, Sc.] This article concerning curates bringing 


_ teſtimonials from other dioceſes, is nearly in the, words of 


the forty eighth canon. 
In the preſent rules, inſtead of the word hone/ly 8 
is taken from the 885 are inſerted the words good /; life. 


1 (1 X) That you do not allzw any minifler to ſerve more than 


ene church er chapel in one day] This ariicle alſo is in the 
words of the forty eighth canon. 

(X) That in the inflt ument of licence granted to any curate, 
you appoint him a ſufficient ſalary, according to the power veſted 
in you by the luws of the church] Thee ſecmeth to be no 
pariicular law of the church, by which any certain ſum is, 


limited for the ſtipend of curates in general, but ſuch as 


are obſole te and ineffectual by reaſon of che ou altera- 
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tion in the value of money, But the ordinary may refuſe 


to licenſe the curate, unleſs the incumbent ſhall in his 


nomination and appointment promiſe to pay unto. the cu- 
rate ſuch a certain annual ſum. 
And the particular airection of a late aft 57 ter oat 


Which act is that of the 12 Ay. ft. 2. c. 12, for the curates 


of non-reſidents only; by which the ordinary hath power, 
according to the value of the living and the difficulty of 
the cure, . to appoint a ſalary not exceeding fifty pounds a 
year, nor leſs than twenty. 

(XI) The clauſe to be inſerted in the licence, that the 
ſame ſhall ſerve for any other pariſh within the dioceſe, is not 
injoined by any expreſs law, but is very reaſonable, being 
intended for the benefit of curates, that having been once, 
examined and approved by the ordinary, they ſhall not 
need to be at the expence of a new licence for any other 
place unto which they ſhall remove within the dioceſe.— 
Which clauſe is omitted out of the preſent directions, 
ſuppoſing it perhaps to be unneceſſary, in a matter the 
utility whereof is ſelf-evident. 

(XII) This article concerning the curate” (refill within 
the pariſh, is agreeable to the ancient laws of the church: 
and if the curate ſhall not comply with the'ordinary's di- 
rections 0s . me ſaid ordinary may WG, mo 
licence. | | 


o theſe ae gien, two others have beds ſubjoined my 
hate years : 

Ox is, That you be very cautious in accepting reſignations; 
and endeavour, with the utmoſt care, by every legal method, to 


guard againſt corrupt and ſimoniacal preſentations to benefices. — 


This ſeemeth to be intended to counteract the purpoſe of 
bonds of reſignation; for if the biſhop will not accept, the 
reſignation is ine ffectual. 

The OTHER is, That your clergy be ie to wear their 
proper habits, p reſerving always an evident and decent diſtine- 
tron from the lie; in their apparel ; and to Hero, in their whole 
behaviour, that ſeriouſneſs gravity and prudence, which becomes 
their function; abſtaining from all unſuitable company and di- 
ve. ions. — The word canonical, with reſpect to the habit, 
ſeems here to have been purpoſely omitted; ſince no cer- 
tain ſtandard of dreſs can be convenient!) limited by any 
canon or other law ; and therefore general directions can 
only be 9 in ſuch calcs, 
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Uron the whole, with reſpect to the matter before ue, 
whilſt theſe directions continue to be the rule in practice, 
there are theſe five inſtruments to be tranſmitted to the 
biſhop, at leaſt twenty days before the one "ed ordination, 
by every perſon deſiring to be ordained ; 

Firſt, a ſignification of his name and ee of abide; 5 

Secondly, a certificate of publication having been made 


| in the church, of his defizn to enter into holy orders. 


© Thirdly, letters teftimoriia? of his good life and a 
viour. 8 

Fourthly, certificate of his age. 

Fifthly, the title upon which he is to be n 

And moreover, if he comes for prieſt's orders, he muſt 
exhibit to the ME: his letters of orders for deacon. 


$ ys orm "of A K . for orders. 


There i is no particular form of a title prefcribed by any. 
canon, or other law : that which is moſt uſual and *** 


proven ſeemeth to be as followeth, 
To the right reverend fue, in God Richard bord bi hop f 


London. 

Theſe are to certify your lordſhip, that I A. B. rector . or, 
in the county of „ and your brd- 
ſhip's dioceſe of London, do hereby nominate and appoint 
C. D. to perform the office of a curate in my church e 

iy <p and do promiſe to. allow him the yearly.ſum of —— 

r his maintenance in the ſame, and to continue him to officiats 

fo n m faid church until he Hall be otherwiſe. provided of ſome. 
cecleſiaſtical preferment, unleſs by fault by bim committed he 
ſhall be lawfully, removed from the fame. And I do ſolemnly 
declare, that F do not fraudulently give this certificate only to 
intitle the ſaid C. D. io receive holy orders, but with a real 
intention to employ him in my ſaid church according to what is 

before expreſſed. Mitneſi my band this day of — in 


- 


Form of a teſtimonial for orders. 


The canon and the ſtatute before mentioned, evidently 
make a diſtinction between the teſtimonial for deacon's, 
and the teſtimonial for prieſt's orders. In purſuance 
whereof, for deacon's orders, no more by the canon em- 


eth to be required than this: ö 
1 | | If 


Oꝛdination. 

If it is from a college; 1 

We the maſter and fellows of college in ——/ do 
hereby teflify, that A. B. whoſe life and behaviour ' we have 
#nown for the ſpace of three years now laſ paſt, is a perſon of 


good life and converſation. Given under the ſeal of our college, 
the ———— day of in the year of our Lord — | 
| If it is not from a college; 

Ve whoſe names and ſeals are hereunto ſet, do hereby teſtify, 
that A. B. whoſe liſe and behaviour we have known for the 
ſpace of three years now laſt paſt, is a perſon of good life and 
converſation. Given under our hands and ſeals the 

of in the year of our Lord | 
But ſomething more is required in the teſtimonial for 
prigſi's orders by the aforeſaid ſtatute of the 13 El. c. 12. 


As thus: | | | | 
We de hereby teſtify, that A. B. whoſe life and 


behaviour we have known for the ſpace of three years now laſt 


paſt, is a perſon of good and honeſt life and converſation, and 
profeſſeth the doctrine expreſſed in the articles of religion agreed 


upon by the archbiſbops and biſhops of both provinces, and the 


whole clergy in the convocation holden at London in the year of our 


Lord one thouſand five hundred and ſixty two, Given under &c. 


But by the aforeſaid directions of archbiſhop Wake, 


ſomewhat further is required in the teſtimonial both for 
deacon's and for prieſt's orders; namely, (1) that the 


fame do expreſs for what particular end and deſign it is 
granted; and (2) that the perſons ſigning the lame do 


declare therein, that they have perſonally known the life 
and behaviour of the perſon for the time by them certifi- 


ed ; and (3) that they do believe in their conſcience, 


that he is qualified for that order, office, or employ- 


ment, to which he deſires to be admitted; and (4) that 


if the teſtimonial is from a college, it be ned as well 
as ſealed by the particular members of the college therein 


ſpecified, 
It doth not appear to have been clearly under ſtood, 


what the intention was in directing that the teſtimonial 


ſhould expreſs for what particular end and deſign it is granted : 


the cauſes uſually alledged are, that it is a man's duty 


to bear witneſs to the truth ; that the party hath requeſt- 
ed ſuch teſtimonial ; and that they are willing to com- 


- ply with ſuch' requeſt : But theſe (ſuch as they are) are 


general reaſons, and do not at all expreſs the ſpecial end 


and deſign of granting ſuch a particular teſtimonial, 
E 


* However, 
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ſcribed our names, the — day of 


Oꝛdination. 
However, the uſual form of a teſtimonial, according to 
Mr Eon, is to this effect: 


To all chriſtian people to whom theſe preſents ſhall come. 

n bereas piety and humanity do oblige us to bear witneſs to 
the truth; and whereas A. B. bachelor of arts, hath requeſied 
our letters teſtimonial of his laudable life and probity of manners 
to be granted to him: We being willing to comply with his ſo 


Juſt a requeſt, do teſtify by theſe preſents, that the aforeſaid 


. B. having been perſonally known to us for the ſpace of 
three years laſt paſt hath led his life piouſiy, ſoberly, and ho- 
nelly; hath diligently applied himſelf to his fludies ; and hath 
not (fo far as we know) ever held, written, or taught any 
thing, but what the church of England approves of and main- 
tains ; and moreover we think him worthy (Fe it ſhall fo ſeem 
good to thoſe whom it may concern) to be promoted to the holy 
order of deacon (or, priefl.) In witneſs whereof we have 
hereunto ſet our hands, the = day of — in the year 
of our Lord —— 3 


0 thus (according to Dr. Grey): 
To the right reverend father in Gd Richard lord biſhop of 


Lincoln. 


Whereas A. B. of 


deſiring to be 


college in 


admitted to the holy order of deacon (or, prięſt,) hath reque/t- 

ed our letters teſtimonial of his laudable life and integrity of 
manners to be granted to him; We thoſe names are under 
. written do teftify by theſe preſents, that the aforeſaid A. B. 


for three years laſt paſt, of our perſonal knowledge, hath led 


His life pioufly ſoberly and honeſtly, hath diligently applied him- 
. elf to the ſtudy of good learning, and hath not (ſo far as 
tue know) held or publiſhed any thing but what the church 


of England approves of and mainlains; and moreover we 


. think him worthy to. be admitted ta the holy order of daa- 


con (or, priefl.) In witneſs whererf we have hereunto ſub- 
in the year of our 


Lord —— 
But in order to accommodate the ſame more ſtrictly to 
the aforeſaid canon, ſtatute, and directions of archbiſhop 


Mate; perhaps the form might be more regularly thus; 


To the right reverend father in God Charles lord biſhap of 


Carliſſe. | 


Whereas our beloved in Chrift, A B. n 0 X arts, 


| bath declared unto us his intention of offering himſelf a can- 


didate for the holy order of deacon ; and for that end hath re- 
| Ti we queſied 
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guefled our letters teſtimonial of his gecd and honeff life and 
converſation and other due qualifications, to be granted to him; 
Me, whoſe names and ſeals are hereunto ſet, do teftify by theſe 
preſents, that we have perſonally known the life and behaviour 
of the aforeſaid A. B. for the ſpace of three years now laſt paſt ; 
and that he hath, during the ſaid time, been a perſen of good 
and honeſt life and converſation ; and that he profeſſeth the 
doctrine expreſſed in the articles of. religion agreed upon by the 
archbiſhops and biſhops of both provinces, and the whole clergy 
in the convocation holden at London, in the year of our Lord 
one thouſand five hundred and ſixty two: And tue do believe 
in our conſciences, that the ſaid A. B. is qualified to be admit- 
ted (if it ſball jo pleaſe your lordſhip) to the haly order of deacon 


(or, prieſt). Given under our hands and ſeals the —— dey of 


in the year of our Lord —— 


 Hath declared unte us his intention of offering himſelf a can- 
didate for the holy order of deacon] This, according to the 


_ archbiſhop's directions, ſeemeth to expreſs the particular 
end and deſign for which the teſtimonial is granted. 


That we have perſonally known the life and behaviour &c.] 
And not by way of recital, whoſe life and behaviour we have 
known, or having been perſonally known unto us, or the like; 
for the archbiſhop's directions in this caſe do require a 


poſitive declaration. 


And that he hath during the ſaid time been a perſon f 
god and honeſt life and converſation) This is required by 
the canon and the ſtatute aforegoing: And herein the 
perſons ſigning the teſtimonial do undertake for his be- 
haviour. | | | 

And that he profeſſeth the doctrine &c,) Herein they un- 
dertake for his orthodoxy : and this by the ſtatute aforeſaid 
is required to be peremptory and expreſs; and not, fo 
ar as we know, or the like; for it is poſſible they may not 
have uſed the proper means of information. 


And we do believe in our canſciences &c.] In order to the 
forming of which belief, ſome ſort of previous examina- 
tion of the party, by the perſons ſigning the teftimonial,, 
ſeemeth to be implied: And herein they undertake for 


his learning. Whereas, before; for deacon's orders, they 
did only take upon them, the knowledge of his behaviour; 
for prieſt's orders, of his behaviour and orthodoxy; but. 
now, for both, by theſe directions, they are to take upon 
them the knowledge of his hehauirur, orthodoxy, and learn- 

* RE I | E + ing © 


33 


=] Oꝛdination. 
| inge Altho' this laſt is moſt properly the biſhop's pro- 
vince ; and not at all the leſs fo, notwithſtanding ſuch 
teſtimonial. 


$0 Organ. See Chure y. 
Ornaments of the church. See Church. 
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Oſculatory. 
EE oſeulatory, was a tablet or board, with the 
picture of Chriſt, or the bleſſed virgin, or ſome 
other of the ſaints, which after the conſecration of the 


elements in the euchariſt, the prieſt firſt kiſſed himſelf, 
and then delivered it to the people for the ſame purpoſe. 


\ 


, 5 
| Oſtiary. 
0 TIARY, is one of the five inferior orders in the 
Roman church; whoſe office it is, to keep the doors 
of the church, and to toll the bell. Gig,. gg. 


Overſeers of a will. See fits. 
Oxford. See Colleges. 
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18 Pall. 


1 pall, pallium epiſcopale, is a hood of white 
lamb's wool, to be worn as doctors hoods upon 
the ſhoulders, with four croſſes woven into it. And 
this pallium epiſcopale is the arms belonging to the ſee 
of Canterbury. Gad. 23. 1 Warn. 45. Ha 


Pannage. 


* Franks, 4 a * = 
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Pannage. W 


PANNAGE, paſnage ( perhaps from 2 to 8 


is the fruit of trees which the ſwine or other cattle 
feed upon in the woods; as acorns, crabs, maſt of beech, 
cheſnuts, and other nuts and fruits of trees in the woods: 
which is treated of under the title Tithes. 
Sometimes alſo pannage is uſed to . the Pa 
which is n for the pannage it ſelf, 


Papiſt. See Popery. 


Paraphernalta. 


PARAPHERNALIA, from mage præter, and pier dos, 


are the woman's apparel, jewels, and other things, 
which in the life time of her huſband ſhe wore as the 
ornaments of her perſon, to be allowed at the diſcretion 


of the court, according to the quality of her and her huſ- 


band. Law of Tet. 383. 
Which is treated of under the title TIills. 


Pardon. 


1. IT ſeemeth to have been always agreed, that the 
king's pardon will diſcharge any ſuit in the ſpiritual 

court ex officio: alſo it ſeems to be ſettled at this day, 
that it will likewiſe diſcharge any ſuit in ſuch court ad in- 
ſtantiam partis pro reformatione morum or ſalute anime, 
as for defamation, or laying violent hands on a clerk, or 
ſuch like; for ſuch ſuits are in truth the ſuits of the 
king, tho proſecuted by the party, 2 Haw. 394. 85 
2. Alſo, it ſeems to be agreed, that if the time to 
which ſuch pardon hath relation, be prior to the award 
of coſts to the party, it ſhall diſcharge them: And it 
ſeems: to be the general tenor of the 1 — that tho? it 
be ſubſequent to the award of the Ds yet if it be prior 
5 to 
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Pardon. * 
to the taxation of them, it ſhall diſcharge them, becauſe 
nothing appears in certain to be due for coſts, before they 
are taxed. id. LO OW 

3. Alſo, if a perſon be impriſoned on a writ de ex- 
communicato capiendo, for his contumacy in not payiny 
coſts, and afterwards the king pardons all contempts, 1. 
ſeems that he ſhall be diſcharged of ſuch impriſonment, 
without any fcire facias againſt the party; becauſe it is 
grounded on the contempt, which is wholly pardoned: 
and the party muſt begin anew to compel a payment of 
the coſts. 2 Haw. 394. SETS: 8 

4. But it ſeems agreed, that a pardon ſhall not diſcharge 
a fuit in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial contracts, and ſuch like. 
Allo it is agreed, that after coſts are taxed in a ſuit in 
ſuch court at the proſecution of the party, whether for 
a matter of private intereſt, or pro reformatione morum or 
ſalute anime, as for defamation, or the like, they ſhall 
not be diſcharged by. a ſubſequent pardon. 724. ' 

5. A perſon admitted to the benefit of clergy, is not 
to be deprived in the ſpiritual court, for the crime for 
which be hath had his clergy. Far' a pardon frees the 
party from all ſubſequent puniſhment, and conſequently 
from deprivation. 2 Haw. 364. | es” 

6. By the ſtatute of the 20 G. 2. c. 52. (which is the 
laſt act of general pardon) all contempts in the eecleſia- 
ſtical court in matters of correction are pardoned ; but 
not in cauſes which have been commenced for matters of 


right. 


Pa riſh. 


1. T firſt there were no parochial diviſions of cures 

here in England, as there are now. For the bi- 
ſhops and their clergy lived in common; and before that 
the number of e much incteaſed, the biſhops 
ſent out their clergy to preach to the people, as they 
ſaw occaſion. But after the inhabitants had generally 
embraced chriſtianity, this itinerant and occaſional going 
from place to place, was found very inconvenient, becauſe 


of the conſtant. offices that rere to be adminiſtered, and 
g a the 


Pariſh. 
the people not knowing to whom they ſhould reſort for 
ſpiritual offices and directions. Hereupon the bounds of 


parochial cures were found neceſſary to be ſettled here, by 
thoſe biſhops who were the great inſi ments of convert- 


ing the nation from the ſaxon idolatry. At firſt they 


made uſe of any old britiſh churches that were left ſtand- 
ing; and afterwards from time to time in ſucceſſive ages, 
churches were built and endowed by lords of manors and 
others, for the uſe of the inhabitants of their ſeveral ma- 
nors or diſtricts, and conſequently parochial bounds affixed 


thereunto. 1 Sill. 88, 89. 


Aud it was this which gave a primary title to the pa- 
tronage of laymen; and which alſo oftentimes made the 
bounds of a pariſh commenſurate to the extent of a manor. 
Ken. Impropr. 5, 6, 7. £ 

Many of our writers have aſcribed the firſt inſtitution 
of pariſhes in England to archbiſhop Hanorias, about the 
year 636; wherein they build all on the authority of arch- 
biſhop Parker. But Mr. Selden ſeems rightly to under- 


ſtand the expreſſion provinciam ſuam in parochias diviſit, of 
_ «dividing his province into new diocgſes; and this ſenſe is 


juſtified by the author of the defence of pluralities. The 
like diſtinction of pariſhes which now obtains, could ne- 
ver be the model of Honorius, nor the work of any one 
age. Some rural churches there were, and ſome limits 
preſcribed for the rights and profits of them. Bur the 


reduction of the whole country into the ſame formal li- 
mitations was gradually advanced, being the work of 


many generations. However at the firſt foundation of 
parochial churches (owing ſometimes to the ſole piety of 
the biſhop, but generally to the lord of the manor) they 
were but few and conſequently at a great diſtance : ſo as 
the number of pariſhes depending on that of churches, 
the parochial bounds were at firſt much larger, and by 
degrees contracted, For as the country grew more po- 
pulous, and perſons more devout, ſeveral other churches 
were founded within the extent of the former, and then. 
a new parochial circuit was allotted in proportion to the 
new church, and the manor or eſtate of che founder of it. 
Thus certainly began the increaſe of pariſhes, when one 
too large and diffuſe for the reſort of all inhabitants to 
the one church, was by the addition of ſome one or more 
new churches cantoned into more limited diviſions, This 
was ſuch an abatement to the revenue of the old churches, 
that complaint was made of it in the time of Edward the 
coafeſſor ; * Now (ſay they) there be three or four 
| 5 f „ churches 
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66; churches; where in former times there was but one; 
te and ſo the tithes and profits of the prieſts are much di- 
© miniſhed.” Ken. Par. Ant. 586, 587. | 
And now, the jaccling the bounds of pariſhes depends 
upon ancient and immemorial cuſtom. For they have 


not been limited by any act of parliament, nor fet forth 
by ſpecial commiſſioners ; but have been eſtabliſhed, as 


the circumſtances of times and places and perſons did 


happen, to make them greater or leſſer. 1 Still. 243. 


Perambulation 
of the bounda- 
zies of pariſhes, 


In ſome places pariſhes ſeem to interfere, when ſome 


place in the middle of another pariſh belongs to ode that 


is diſtant; but that hath generally happened by an unity 
of polleflion, when the lord of a manor was at the charge 


to erect a new church, and make a diſtin pariſh of his 


own demeſns, ſome of which lay i in the compals of ano- 
ther pariſh. 1 Still. 244. 

But now care is taken (or ought to be) by annual per- 
ambulations to preſerve thoſe bounds of pariſhes, which 


have been long ſettled by cuſtom. 1 Still. 244. 


2. By a conſtitution of archbiſhop Winchelſey ; the pa- 

FF Fob ſhall find at their own' charge banners for the ro- 
gations, Lind. 252. 

And upon the account of perambulations being per- 

formed in rogation week, the rogation days were an- 

ciently called gange-days 3 from the ſaxon gan or gan- 


an, to go. 


M. 37 & 38 El. Gaodday and Michell, Treſpaſs for 


breaking his cloſe, and for breaking down two gates, 


and three perches of hedge. The defendant juſtifies ; 
for that the ſaid cloſe was in the pariſh of Rudham, and 


that all the pariſhioners there for time immemorial had 


uſed to go over the ſaid cloſe upon their perambulation 


in rogation week ; and becauſe the plaintiff ſtopped ehe 
two gates and obſtructed three perches of hedge in the. 
ſaid way, the defendant being one of the pariſhioners 
broke them down. And by the court; It is not to be 


doubted, but that pariſhioners may well juſtify the going 


over any man's land in the perarnbulation, according to 


their uſage, and abate all nuſances in their way. Cro. 


Eliz. 441. 


In the perambulation of a paziſh, no refreſhment can 

be claimed by the pariſhioners, as due of right from any 
houſe or lands in virtue of cuſtom, The making good 
ſuch a right on that foot, hath been twice attempted in 
the ſpiritual courts ; but in both caſes, prohibitions were 
granted, and the cuſtom declared to be againſt Jaw and 


reaſon. 


Pariſh. 6r 


FA | reaſon. Gig,. 213. 2 Roll Rep. 259. 2 Lev. 163. 1 
+ 3 Keb. bog. 8 8 | 

nds Theſe perambulations (tho? of great uſe in order to pre- 

ave ſerve the bounds of pariſhes) were in the times of po- 

rth pery accompanied with great abuſes ; viz. with feaſtings 


and with ſuperftition ; being performed in the nature of 

did | proceſſions, with banners, hand bells, lights, ſtaying at 
| croſſes, and the like. And therefore when proceſſions were 
forbidden, the uſeful and innocent part of perambulations 


oe was retained,” in the injunctions of queen Elizabeth; 
nity wherein it was required, that for the retaining of the 
ige perambulation of the circuits of pariſhes, the people 
5 ſhould once in the year, at the time accuſtomed, with 
e the curate and the ſubſtantial men of the pariſh, walk 
| about the pariſhes, as they were accuſtomed, and at 
er- their return to the church make their common prayers. 


Us And the curate in their ſaid common perambulations, was 
at certain convenient places to admoniſh the people; to 
give thanks to God (in the beholding of his benefits), and 


oo for the increafe and abundance of his fruits upon the 
face of the earth; with the ſaying of the 103d pfalm: 
per- At which time alſo the ſaid miniſter was required, to | 
5 inculcate theſe or ſuch like ſentences, 3 be he which " 
50 5 tranſlateth the bounds and dolles of his neighbour ; or ſuch 
other order of prayers, as fhould be lawfully appointed. 
"AM Gilf. 213. oP 8 3 | 
__ But the ſuperſtitions here laboured againſt, were not 
ies ; fo eaſily ſuppreſſed; as may be gathered from the endea- 
ek vours ufed to ſuppreſs them fo late as the time of arch- 
had biſhop Grindal : And now, fince that hath been long ef- 
a fected, it were to be wiſhed, that perambulations were 
the held more regularly and frequently than now they are; 
the to the end the limits of pariſhes may be the better kept up 
e and aſcertained. Gil. 213. e | 
* 3. The bounds of pariſhes, though coming in queſtion Bounds of pa- 
oing in a ſpiritual matter, ſhall be tried in the temporal court. 5 = 
= Jo This is a maxim, in which all the books of common law 
. are unanimous; altho* pur provincial conſtitutions do 
| mention the | bounds of pariſhes, amongſt the matters 
ſt which merely belong to the eccleſiaſtical court, and can- 
any not belong to any other. Gib. 212. | 
good And in the 14 C. when a prohibition was prayed to 
n the ſpiritual court, for proceeding to determine a cafe 
De of tithes, the right to Which depended on the lands ly- 
3 ing in this or that will; it was denied by the whole 
. court of king's bench, who declared, that the bounds of 


gills 


1 


partſh. 


vills are triable in the ecclefiaſtical court. iſe 213. 


| But this was between two ſpiritual perſons, the rec- 
tor and vicar. 2 Koll's Abr. 311 
And in the caſe of [ves and Wright, H. 15 Car. If the 
bounds of a village in a pariſh come in queſtion in the 
eccleſiaſtical court, in a ſuit between the pat ſon impro- 
priate and the vicar of the ſame pariſh, as if the vicar 
claim all the tithes within the village of D within the 
pariſh, and the parſon all the tithes in the reſidue of the 
pariſh, and the queſtion between them is, whether cer- 
tain lands, whereof the vicar claims the tithe, be within 
the village of D or not; yet inaſmuch. as it is between 
ſpiritual perſons, viz. between the parſon and vicar, al- 
tho” the parſon be a layman, and the parſonage appropri- 
ate a lay-fee, yet it ſhall be tried in the eccleſiaſtical court. 
And in this caſe the prohibition was denied. 2 Koll's 
. i . is 
And by the 17 G. 2. c. 37. it is enacted, that where 
there ſhall be any diſpute, in what pariſh or place, im- 
proved waſtes and drained and improved marſh lands lie, 
and cught to .be rated ; the. occupiers of ſuch lands, or 
houſes built thereon, tithes ariſing therefrom, mines 
therein, and. ſaleable underwoods, ſhall be rated to the 
relief of the poor and to all other pariſh rates within ſuch 
pariſh and place which les neareſt to ſuch lands : and 
if on application to the officers of ſuch pariſh or, place to 
have the ſame aſſeſſed, any diſpute ſhall-ariſe ; the juſtices 
of the peace at the next ſeſhons after ſuch application 
made, and after notice given to the officers of the ſeveral 
pariſhes and places adjoining to ſuch lands, and to all 
others intereſted therein, may hear and determine the ſame 
on the appeal of any perſon intereſted, and may cauſe the 
ſame to be equally afleſſed ; whoſe determination therein 
ſhall be final. But this ſhall not determine the boundaries 
ol any pariſh or place, other than for the purpoſe of rating 
- ſuch lands to the relief of the poor, and other parochial 
ates... {bod » fc 3 0 
And by the 2 & 3 Ed. 6. c. 13. Every perſon who 
' ſhall have any beaſts or other cattle tithable, depaſturing 
in any waſte or common, whereof the pariſh is not cer- 
tainly known, ſhall pay the tithes thereof where the 
owner of the cattle dwells. % 3. | 


Pariſh. 
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c- 3 we See 

-- Baexiſi-clerk.: Þ 4+ 
_ | 1. DONIFA CE. Mie ds decree, that the offices for Purifh clerk, 
ar | | holy water be conferred upon poor clerks. _ Lind. 142. 
he For the underſtanding of which conſtitution, it is to 
he be obſerved, that pariſh clerks were heretofore real clerks 
er. of whom every miniſter had at leaſt one, to aſſiſt under 
un him, in the celebration of divine offices; and for his bet- 
en ter maintenance, the profits of the office of aguebajalus 
. | who was an aſſiſtant to the miniſter in carrying. the 
ri- oly water) were annexed, unto the office of the pariſh 
irt. clerk by this conſtitution; ſo as, in after times, aqueba=: 
it's | jalus, was only another name for the clejk officiating un- 

Eel der the chief miniſter. 5 2 2 

ere 2 Can. 91. And the ſaid, clerk ſhall be twenty years His qualifi- 
5 of age at the leaſt; known to the parſon, vicar, or mir on. 
lie, niſter, to be of honeſt converſation, and ſufficient for his 

ar reading, writing, and alſo for his competent {kill in ſing- 
bub, ing (if it may be}. oi i anda tuets it. = o_ 
the 3. All incumbents once had the right of nomination cr Bs". ; 
ks of the pariſh clerks, by the common law and cuſtom of Gp 
ad , nods inter bod 
"es And by the aforeſaid conſtitution of archbiſhop, Boni- 
ies face ; — Becauſe differences do ſometimes arjſe.between 
"IP rectors and vicars and their pariſhioners, about the con- 
8 ferring of ſuch offices, we do decree, that the ſame rec- 

* tors and vicars, whom it more particularly concerneth to 
= | know who are fit for ſuch offices, ſhall endeavour to place 

FF ſuch clerks in the aforeſaid offices, who according to their 
56" judgment are ſkilled and able to ſerve them agreeably-in 
. the divine adminiſtration, and who will be obedient to 
ing their commands. | bes 5 
* And by Can. 91. No pariſh-clerk upon any vacation ſhall 

be choſen within the city of London or elſewhere, but by the 

EY parſon or vicar; or where there is no parſon or vicar, by the 
ing mnifler of that place for the time being: which choice Hall 
ua be ſigniſied by the ſaid miniſter vicar or parſon, ta the pa- 


1 6 * the next ſunday following in the time of divine 
dice. | 
Since the making of which canon, the right, of put- 
ting in the pariſh clerk hath often been conteſted be- 
tween incumbents and pariſhioners, and prohibitions 
prayed, and always obtained, to the ſpiritual court for 
ich. maintaining the authority of the canon in favour of the 
; | incumbent 


2 


His ſalary . 


"44 


Partſh Clerk. 
incumbent, againſt the plea of cuſtom in behalf of the 
pariſhioners. Gi 2th 8 
Thus, E. 8 Fa. Cundit and Plomer: The pariſhioners 
of the pariſh of St. Alphage in Canterbury, did preſcribe 
to have the election of their pariſh clerk, and by the 
canon the election of the clerk is given to the vicar: It 


was adjudged in this caſe, that the preſcription ſhould be 
preferred before the canon; and a prohibition was award- 


ed accordingly. Hughes 275. | | : 

T. 21 Fa. Fermyn's cafe. Jermyn, rector of the pariſh 
of St. Katherine's in Coleman ſtteet, and Hammond as 
clerk there, ſued in the ſpiritual court to have the ſaid 
clerk eſtabliſhed there, being placed there by the parſon 
according to the late canon; where the pariſhioners diſ- 
turbed him upon a pretence of a cuſtom to place the 
Clerk there by the election of their veſtry. And upon 
this ſurmiſe of a cuſtom, the churchwardens and pari- 


ſhioners prayed a prohibition ; and after divers motions, 
a prohibition was granted: for they held that it was a 


good cuſtom, and that the canon cannot take it away. 
Cro. Ja. 670. C 

4. Pariſh clerks after having been duly choſen and 
appointed, are ufually licenſed by the ordinary. Jobnſ. 
204: bas #7 3,80 ene 905.40 
And when they are licenſed, they are ſworn to obey 
the miniſter. 705 „ e 
And if a pariſh clerk hath been uſed time out of mind to 
be chofen by the veſtcy, and after admitted and ſworn be- 
fore the archdeacon, and he refuſe” to ſwear ſuch pariſh 
clerk ſo elected, but admitteth another choſen by the par- 
fon ; a writ may be awarded to him commanding him to 


. 


ſwear bim. 2 Rolls Abr. 234. Vier, Maridamus H. 3. 


3 Bac. Abr 331. 


And in the caſe of X. and Henchman, official of the 
conſiſtory court of the biſhop of London, a mandamus 


was granted, to admit one Robert Trott to the office of 


pariſh clerk of Clerkenwell, being electedby the pariſh ; it 
bales ſhewn that the official had uſually admitted to 


that office. 3 Bac. Abr. 531. 

F. By the aforeſaid conſtitution of archbiſhop Boniface; 
If the pariſhioners ſhall malicioufly withhold the accuſtomed 
alms from the aquæbajalus, they ſhall be earneſily admoniſbed 
to render the ſame ; and if need be, ſhall be compelled by eccle=. 


haftical cenſure. 
Aim] 


Ms de. a. 
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Pariſh tierk. 


Aims] By, which word due mah underdland, that ſuck 


clerks cannot claim any thing by way of a certain allow- 


ance or endowment by reaſon of their office of aquebajalus 2 
But their ſuſtentation ought to be collected and levied ac- 
carding to the manner and cuſtom of the country; Lindi. 


Accuſtomed alm] For this cuſtom ought to be conſider- 


ed according to the manner anciently obſerved; which 
alſo, inaſmuch as it concerneth the increaſe of divine 
worſhip, ought not to be changed at pleaſure: but here- 
unto the pariſhioners may be compelled by the biſhop. 
Eindw. 143. | | | — 


And cuſtom of this kind is good and laudable, that 


every maſter of a family (for inſtance) on every Lord's 
day give to the clerk bearing the holy water ſomewhat 
according to the exigency of his condition; and that on 
chriftmaſs day he have of every houſe one loaf of bread, 
and a certain number of eggs at eaſter, and in the au- 
tumn certain ſheaves. Alſo that may be called a laudable 
cuſtom, where ſuch clerk every quarter of the year re- 
ceiveth ſomething in certain in money for his ſuſtenance, 
which ought to be collected and levied in the whole pa- 
Triſh. For ſuch laudable cuſtom is to be obſerved ; and 
to this the pariſhioners ought to be compelled: for hav= 
ing paid the ſame for ſo long a time, it ſhall be pre- 
ſumed that at firſt they voluntarily bound themſelves 


thereunto. Lindw. 143. 


Aamoniſbed] Not only by the miniſters; but alſo and | 
more eſpecially by the ordinary of the place. Lindw.. 143. 


By eccleſiaſtical cenſure} Of which there are three kinds 
ſuſpenſion, excommunicationz and interdict.  Lindw. 143. 
And by Can. gr. The ſaid clerks ſhall have and "receive 
their ancient wages, without fraud or diminution; either at 


the hands of the churchwardens, at ſuch times as hath been _ 
accuſtomed, or by their own collection, according to the maſi an- 


ctent cuſtomvf every pariſh. 
Ancient wages] In caſe ſuch cuſtomaty allowance is de- 


nied, the foregoing conſtitution, and the practice there- 


upon, direct where it is to be ſued for, viz.. before the 
ordinary in his eccleſiaſtical court, That conſtitution 
(as we ſee) calls thoſe wages accu/tomed alms; and in the 
regiſter there is a conſultation. provided in a caſe of the 
2 nature, for what the writ n charitati va 
as being originally a free gift), which by parity of rea- 

Vol. III. 3 5 8 8 ſon 
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moved from his 
office, 
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| Partſh clerk. 
ſon may be fairly extended to the preſent caſe, Gh. 
214. ä 26. _ | 
But by the common law; If a pariſh clerk claim by 
cuſtom to have a certain quantity of bread at chriſtmas, 
of every . inhabitant of the parifh, or the like, and ſue 
for this in the ſpiritual court; a prohibition lieth. 2 Rall's 
s.. VV | 
H. 12 G. 2. Pitts and Evans. A prohibition was 
granted to a ſuit in the ſpiritual court by the clerk of 
St Magnus for 1s 4 d aſſeſſed on the defendant's. houſe 
at a veſtry in 1672, to be paid to the pariſh clerk. For 
by the court, he is a temporal officer; or if not, yet he 


could not ſue there for ſuch a rate: for if it is due by 


cuſtom, he may maintain an gſumpſit; if not, a quantum 
meruit, or a bill in equity. Str. 1108. 5 
MA. 3 An. Parker and Clarke. The clerk of a pariſh 
libelled againſt the churchwardens, for ſo much money 
due to him by cuſtom every year, and to be levied by 
them on the reſpective inhabitants in the ſaid. pariſh ; 
and after ſentence in the ſpiritual court, the defendants 
ſuggeſted for a'prohibition, that there was no ſuch cu- 
ftom as the plaintiff had ſet forth in his libel. It was 
objected againſt granting the prohibition, that it was now 
too late, becauſe it was after ſentence, eſpecially ſince the 
cuſtom was not denied; for if it had, and that court had 
proceeded, then, and not before, it had been proper to 
move for a prohibition, But by Holt chief juſtice ; it is 
never too late to move the king's bench for. a prohibition, 
where the ſpiritual court had no original juriſdiction, as 
they had not in this caſe, becauſe a clerk of a pariſh is 
meither a ſpiritual perſon, nor is this duty in demand ſpi- 
ritual, for it is founded on a cuſtom, and by conſe- 
quence triable at law; and therefore the clerk may 
have an action on the caſe againſt the churchwardens 
for neglecting to make a rate, and to levy it, or if it had 
been levied and not paid by them to the plaintiff. 6 Mod. 


252. 3 Salt. 87. | 


6. The pariſh clerk ought to be deprived by him that 
placed him in his office; and if he is unjuſtly deprived, a 
mandamus will lie to the churchwardens to reſtore him : 
for the law looks upon him as an officer-for life, and one 
that hath a Freehold in his place, and not as a ſervant; 
and therefore will not ſuffer the eccleſiaſtical court to de- 
prive him, but only to correct him for any miſdemeanor 
by ecclefiaſtical cenſures. 2 RolPs Abr, 234. Gib. 214. 


God. 192. ; FE TN 
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T. 13 G, Townſhend and Thorpe. The plaintiff declared 
ja prohibition, that he was indicted for an aſſault with 
intent to commit ſodomy, notwithſtanding which he was 
proceeded againſt in the ſpiritual court for the ſame offence, 
and for drunkenneſs. The defendant pleaded, that the 
plaintiff was a pariſh,clerk, and that the ſuit there was not 

only to puniſh him for the incontinency, but alſo to de- 
prive him of his office, Demurrer thereupon, And as it 
was going to be argued, the court propdſed to ſtay till the 
indictment was tried; and it having been tried, and the 
defendant convicted and pilloried, the court, without or- 
dering the declaration to be amended, granted a conſulta- 
tion as to the proceeding to deprive, and confirmed the 
prohibition as to any other puniſhment. They ſaid, he 
was an eccleſiaſtical officer as to every thing but his elec- 
tion. Str. 776. | | 
A. 6 G. 2. Peak and Bourne. The plaintiff declared 
in prohibition, that he was ſued in the ſpiritual court for 
executing the office of deputy pariſh clerk, without the 
licence of d. On demurrer, three points were 


made: = hether a pariſh' clerk be a temporal or a ſpi- 


ritual office. 2. Whether, he can make a deputy. 3. 


Whether the licence of the ordinary is requiſite, It was 
argued three ſeveral times upon all the points. But the 
court in giving judgment. founded themſelves only upon 
the laſt; as to which they held, that a licence was not 
neceſſary, and therefore gave judgment for the plaintiff in 
prohibition, They ſaid the canon did not require it, and 
indeed it would be a transferring the right of appointment 


to all intents and purpoſes to the ordinary. As to the 


two other points, the court ſtrongly inclined that he was 
a temporal officer as to the right of his office; and that 
he might make a deputy. And as to the firſt, when the 
court were preſſed with their own authority in Townſhend 
and Thorpe, they ſaid it was a haſty opinion, into which 
they were tranſported. by the enormity of the caſe, Str. 
942. | | 

7. 30 C 31-6. 2. Tarrant and Haxly. A motion was 


Rate, ber a prohibition to the conſiſtory court of Vork, do 


ay their proceedings againſt Tarrant the preſent pariſh 
clerk of St Oſith in Vork; which proceedings were there 


in{ticuted at the inſtance of. Haxby the deprived parifh 


clerk, for the reſtoration of the ſaid Haxby. It was urged 
that the office is temporal ; and therefore that the ſpiritual 
court hath no juriſdiction concerning. his deprivation, 
This Haxby, they ſaid, was deprived by the parſon and 
1 „ | the 


1 


3 La Ws 2 22 
Pariſh elerk. | 
the whole pariſh, for drunkenneſs during divine ſervice, 
and other miſdemeanors : Whereupon, the parſon ap- 
pointed Tarrant in his room. Againſt whom, Haxby 
 Jibelled in the conſiſtory court; where there was a moni- 
tion, and they were proceeding; to reſtore Haxby. And 
all this was ſuggeſted. Upon which, a rule was granted 
to ſhew cauſe: And now cauſe was to have been ſhewn. 
But the counſel, being ſatisfied that it was too ſtrong 
againſt them, gave it up. And the rule for the prohibi- 


* 


tion was made abſolute. Bur. Mansf. 367. 
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BARS ON, perſena, properly ſignifies the rector of a 

pariſh church; becauſe during the time of his incum- 

bency he repreſents the church, and in the eye of the law 

ſuſtains the perſon thereof, as well in ſuing, as in being 
25 


# +4 


Jued, in any action touching the fame. God. 185. 
x e  Imparſonze e imperſonata) is he that as 
awfn 


awfal incumbent is in actual poſſeſſion of a pariſ church, 
and with whom the church is full, whether it be preſen- 
tative or impropriate. 1 nfl, 30. / 
The law concerning parſons, as diftin& from vicars, 
18 treated of under the title App20p2tafion. 
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Patrianch is the chief biſhop over ſeveral countries or 
FL provinces, as an archbiſhop is of ſeveral dioceſes; 
and hath feveral archbiſhops under him. God. 200'. 
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thus: There are ſome churches, which altho' they be 
ſituate within the precincts of an archdeaconry, yet are diaconal juriſ- 


„ | 69 


© Peculiar. {TY 
1. XEMPT juriſdictions are ſo called, not becauſe Exempt juriſcie- 
they are under no ordinary; but becauſe they are — 
not under the ordinary of the dioceſe, but have one of 
their own. Theſe are therefore called peculiars, and are 
of ſeveral ſorts, 1 Still. 936. 1% : 
2. As, firſt, Royal peculiars; which are the king's Royal peculiary 


free chapels, and are exempt from any juriſdiction but the 


king's, and therefore ſuch may be refigned into the king's 


hands as their proper ordinary; either by ancient privi- 


| lege, or inherent right. 1 Still. 337. Lindw. 125. 


3. Peculiars of the archbiſhops, excluſive of the biſhops Archbiſhops pe- 
and archdeacons; which ſprung from a privilege they had, —_ 

to enjoy juriſdiction in ſuch places where their ſeats and 

poſſeſſions were: and this was a privilege no way unfit or 
unreaſonable, where their palaces were, and they often- 

times repaired to them in perſon ; as anciently the arch- 


| biſhops appear to have done, by the multitude of letters 


dated from their ſeveral ſeats. Gibſ. 978. 

In theſe peculiars (which, within the province of Can- 
terbury, amount to more than a hundred, in the ſeveral 
dioceſes of London, Wincheſter, Rocheſter, Lincoln, 
Norwich, Oxford, and Chicheſter) juriſdiction is admi- 
niſtred by ſeveral commiſſaries; the chief of whom is the 
dean of the arches, for the thirteen peculiars within the 
city of London. And of theſe Lindwood obſerves, that 


| their juriſdiction is archidiaconal. Gibſ. 978. 


4. Peculiars of biſhops, excluſive of the juriſdiction of Peculiars of bi 
the biſhop of the dioceſe in which they are ſituated, Of _ A 
which ſort, the biſhop of London hath four pariſhes with- 


in the dioceſe of Lincoln; and every biſhop, who hath a 


houſe in the dioceſe of another biſhop, may therein exer- 

ciſe epiſcopal juriſdiction. And therefore Lindwood ſays, 

the ſignification of bi/hoprict is larger than that of dioceſe, 

becauſe a biſhoprick may extend into the dioceſe of ano- 

ther biſhop, by reaſon of a peculiar juriſdiion which the 

biſhop of another dioceſe may have therein. Gibſ. 978. 

5. Peculiars of biſhops in their own dioceſe, excluſive Pecuſiars of bi- 
of archidiaconal juriſdiction. Of which, Lindwood writes ſhops in their 


own dioceſe, ex- 
cluſive of archi. 


not ſubject to the archdeacon ; ſuch as churches regular dietion. 


of monks, canons, and other religious; ſo allo it the 


F * al ch- 


Of deans, pre- 
dendaries, and 
otheis, 


diate and peculiar juriſdiction. Gib. 978. 


Pecultar. 


archbiſhop hath reſerved ſpecially any churches to his own 


juriſdiction, ſo as that within the ſame the archdeacon 


ſhall exerciſe no juriſdiction; as it is in many places, 
where the archbiſhops and biſhops do exerciſe an imme- 

As to the former of theſe, the juriſdiction over n 
houſes; the archdeacons were excluded from that by the 
ancient canon law, which determines, that archdeacons 
ſhall have no juriſdiction in monaſteries, but only by ge- 
*nexal or ſpecial cuſtom; and if the archdeacon could not 


make out ſuch cuſtom, he was to be excluded from juriſ- 


diction, becauſe he could not claim any authority of com- 
mon right. As to the other, namely, the exempting of 
particular pariſhes from archidiaconal juriſdiction; there 
are not only many inſtances of ſuch exemptions in the 
"eccleſiaſtical records, but the pariſhes themſelves con- 
tinue ſo exempt, and remain under the immediate juriſ- 
diction 5 the archbiſhop, as in other places of the biſhop. 


G15. 978. 


6. Peculiars of deans, deans and chapters, prebenda- | 
ries, and the like; which are places wherein by ancient 


compoſitions the biſhops have parted with their juriſdic- 
tion as ordinaries, to thoſe ſocieties; probably becauſe 
the poſſeſſions of the feſpective corporations, whether ſole 
or aggregate, lay chiefly in thoſe places: the right of which 
ſocieties was not original, but derived from the biſhop; 
and where the compoſitions are loſt, it depends upon pre- 
ſcription... Gi. 978.1 1 Still. 337. \, 
M. 8 V. Rabinjon and Godſalve. Upon motion for a 
prohibition. to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiararchdeaconry 
it was reſolved by the court, that where the archdeacon 
hath a peculiar juriſdiction, he is totally exempt from the 
power of the biſhop, and the biſhop cannot enter there 
and hold court; and in ſuch caſe, if the party who lives 
within the peculiar be ſued in the biſhop's court, à pro- 
bibition ſhall be granted: but if the archdeacon hath nat 
a peculiar, then the biſhop and he have concurrent juriſ- 


diction, and the party may commence his ſuit, either in 


che archdeacon's court or the, biſhop's, and he hath eleo- 
tion to chuſe which he pleaſeth; and if he commence in 
the biſhop's court, no prohibition ſhall. be granted; for if 
it hould, it would confine the biſhop? s court to determine 
nothing but appeals, and render it incapable. of having 


"Ox ele e y commences. there. oe has 123. 


w wo. = * 


1 


Peculiar. 


It ſeems to be true doctrine, that no exemptions grant- 
ed to perſons or bodies under the degree of biſhops, extend 
to a power of employing any biſhop they can procure, to 
perform for them ſuch acts as are merely epiſcopa], unleſs 
ſpecial words be found in their grants of exemption, im- 
powering and warranting them fo todo; bur that all ſuch 
acts are to be performed by the biſhop of the dioceſe with- 
in which they are ſituated, after the exemption as much 
as before: Or, in other words, that the exemptions in 
which no ſuch clauſe is found, are only exemptions from 
the exerciſe of ſuch powers, as the perſons or bodies are 
capable of exerciſing. Thus it is in granting letters di- 


miſſory (as hath been ſhewed before, in the title Oꝛdina⸗ 


tion.) And thus it ſeems to have been underſtood, in 
the act of conſecrating churches and churchyards, and 
reconciling them when polluted ; by a licence which we 
find the dean of Windſor had from the guardian of the 
ſpiritualties of Saliſbury, to employ any catholick biſhop 
to reconcile the cloyſter and yard of the ſaid free chapel, 
when they had been polluted by the ſhedding of blood. 
G. 978. 25 
In the time of archbiſhop Winchelſey, upon an appeal 
to Rome, in a controverſy concerning Pagham, a pecu- 
liar of the archbiſhop of Canterbury; it was ſaid, in the 
repreſentation to the pope, to be of Canterbury dioceſe; 
which was objected againſt in the exceptions on the other 
ſide, becauſe in truth and notoriety it is in the dioceſe of 
Chicheſter. Which was a juſt exception in point of form; 
becauſe the proper ſtyle of thoſe peculiars, as often as they 
are mentioned in any inſtruments, is, of or in ſuch à dio- 
ceſe (namely, the dioceſe in which they are ſituated) and 
of the peculiar and immediate juriſdiction of the archbiſhop. 
Gibſ. 979. 6 


7. Peculiars belonging to monaſteries; concerning Of monaſterie:, 


which, it is enacted by the 31 H. 8. c. 13. that ſuch of 
the late monaſteries, abbathies, priories, nunneries, col- 
leges, hoſpitals, houſes of friers, and other religious and 


eccleſiaſtical houſes and places, and all churches and cha- 


pels to them belonging, which before the diſſolution were 
exempted. from the viſitation and other juriſdiction of the 
ordinary, ſhall from henceforth be within the juriſdiction 
and viſitation of the ordinary, within whoſe Jioceſe they 
are ſituate, or within the juriſdiction and viſitation of ſuch 
perſons as, by the king ſhall be limited and appointed, 


«2% 
N F 4 Such 


1 — 


Appeal from 
places exempt. 


Viſitation of 
places exempt. 


1 


Peculiar. 
Such exemptions were commonly granted at Rome, ta 
thoſe who ſolicited for them; eſpecially to the larger mo- 


naſteries, and ſuch who had wealth enough to ſolicit pow- 


erfully: but the right of viſitation being of common right 
in the biſhop, the religious who had obtained ſuch exemp- 
tions, were liable to be cited, and were bound upon pain 
of contumacy, either to ſubmit to his viſitation, or to 
exhibit their bulls of exemption, to the end they might be 
viewed and examined, 'and the biſhop might ſee of what 
authority and extent they were. And whereas this ſtatute 
veſts a power in the king, to ſubject any of thoſe religious 
Houſes which were heretofore made exempt, to ſuch juriſ- 
diction as he ſhould appoint, excluſive of the ordinary; 


there can be no doubt, but that the perſons who claim 


exemption from the yiſitation of the ordinary in virtue of 


ſuch appointment, are obliged upon pain of eccleſiaſtical 


cenſures (in like manner as the religious were) to ſubmit 
the evidences of their exemption to the examination of the 
ordinary; without which, it is impoſſible for him to know 
how far his authority extends. Gib. 977. . 
8. By the 25 H. 8. c. 19. All appeals to be had from 
places exempt, which heretofore, by reaſon of grants or 
liberties of ſuch places exempt, were to the biſhop or ſee 
of Rome, ſhall be to the king in chancery ; which ſhall 
be definitively determined by authority of the king's com- 
miſſion: ſo that no archbiſhop or biſhop ſhall intermit or 
meddle with any ſuch appeals, otherwiſe than they might 
have done before the making of this act. 6b. ; 
9. By the 25 H. 8. c. 21. Viſitations of places exempt, 
which heretofore were viſited by the pope, ſhall not be 
by the archbiſhop of Canterbury; but in ſuch caſes, re- 
dreſs viſitation and confirmation ſhall be by the king, by 
commiſſion under the great ſeal. | | 
And by the ſtatute of the 1 G. f. 2. c. 10. All dona- 
tives which have received or ſhall receive the augmenta- 
tion of the governors of queen Anne's bounty, ſhall there- 
by and from thenceforth become ſubject to the juriſdiction 
of the biſhop of the dioceſs: and that no prejudice may 
thereby ariſe to the patrons of ſuch donatives, it is provi- 
ded, that no ſuch donatiye ſhall be ſo augmented, with- 
gut conſent of the patron under his hand and ſeal. 


87 Jenance, 
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P ENAN CE is an eccleſiaſtical puniſhment, uſed Of penance and 


commutation in 


in the diſcipline of the church, which doth affect 
the body of the penitent; by which he is obliged to give 
a publick ſatisfaction to the church, for the ſcandal he 
hath given by his evil example. So in the primitive times, 
they were to give teſtimonies of their reformation, before 
they were re· admitted to partake of the myſteries of the 


48 


general, 


church. In the caſe of inceſt, or incontinency, the ſin- 


ner is uſually injoined to do a publick penance in the ca- 
thedral, or pariſh church, or publick market, barelegged 
and bareheaded in a white ſheet, and to make an open 
confeſſion of his.crime in a preſcribed form of words; 
which is augmented or moderated according to the quality 
of the fault, and the diſcretion of the judge. So in ſmall- 


er faults and ſcandals, a publick ſatisfaction or penance, 


as the judge ſhall decree, is to be made before the miniſter, 
churchwardens, or ſome of the pariſhioners, reſpe& being 
had to the quality of the offence, and circumſtances. of 
the fact; as in the caſe of defamation, or laying violent 
hands on a miniſter, or the like. God. Append. 18. 

And as theſe cenſures may, be moderated by the judge's 
diſcretion, according to the nature of the offence ; ſo alſo 


they may be totally altered by a commutation of penance :;. 
and this hath been the ancient privilege of the eccleſiaſti- 
cal judge, to admit that an oblation of a ſum of money 


for pious uſes ſhall be accepted in ſatis faction of publick 


| penance. Id. 19. 


But penance muſt be firſt injoined, before there can be 


a commutation; or otherwiſe it is a commutation for 


nothing. God. 89. 


2. Lind wood and other canoniſts mention three ſorts of Penance of di- 


penance : | 
(1) Private; injoined by any prieſt in hearing confel-. 


+5 > 25  % «4 


3 penance z 


yers kinds, 


| By exnch, 


and abfolved, and received the ſacrament on Eaſter-day, 


Lind. - 5; 


' 


Penance. 
penance ; yet ſuch penance ſeemeth to be buried in obli- 
vion by the negligence of ſome, and the boldneſs of ſuch 
criminals thereby is increaſed ; we do ordain, that ſuch 
ſolemn penance be for the future impoſed, according to 
the canonical ſanctions. Lindi. 339. 
And this penance could be injoined by the biſnhop only; 
and did continue for two, three, or more years. But in 
Jatter ages, for how many years ſoever this penance was 
inflicted, it was performed in Lent only. At the begin- 

ning of every Lent, during theſe years, the offender was 
formally turned out of the church; the firſt year, by the 
biſhop; the following year by the biſhop, or prieſt. On 
every Maunday Thurſday, the offender was reconciled 


and on any other day till Low- Sunday: This was done 
either by the biſhop or prieſt. But the laſt final reconcilia- 
tion, or abſolution could be paſſed regularly by none but 
the biſhop. And it is obſervable, that even down to 
Lindwood's time, there was a notion prevailed, that this 
ſolemn penance could be done but once: If any man re- 
lapſed after ſuch penance, he was to be thruſt into a ma- 
naſtery, or was not owned by the church; or however 
ought not to be owned according to the ſtriftneſs of the 
canon; tho' there is reaſon to apprehend, that it was often 
otherwiſe in fact. And indeed this folemn penance was 
ſo rare in thoſe days, that all which hath been ſaid on this 
' ſubject was rather theory than practice, except perhaps in 
caſe of hereſy. John. Pecch. "072 
3. Boniface. We do ordain, that laymen ſhall be com- 
pelled by the ſentence of excommunication, to ſubmit to 
"canonical penances, as well corporal as pecuniary, inflict- 
ed on them by their prelates. And they who hinder the 
ſame from being performed, ſhall be coerced. by the ſen- 
tences of interdict and excommunication, And if diſtreſſes 
ſhall be made on the prelates upon this account, the dif- 
trainers ſhall' be proceeded againſt by the like penalties, 
Which corporal penances Lindwood ſpecifieth in divers 
inſtances ; as thruſting them into a monaſtery, branding, 


S 


fuſtigation, impriſonment. Lind. 321. | 


Otbob. We do decree, that the archdeacons for any 


mortal and notorious crime, or from whence ſcandal may It 
ariſe, ſhall not take money for the ſame of the offenders, | of 
but ſhall inflict upon them condign puniſhment, Atbon. he 
PF!!! ĩ ( an 

| on 


| Stratford, 


* 


dif- 


ft. 4. The king to his judges ſendeth greeting: 


Penance. 


Stratford. Becauſe the offender hath no dread of his 
fault, when money buys off the puniſhment : and the 


archdeacons, and their officials, and ſome that are their 


ſuperiors, when their ſubjects of the clergy or laity com- 


mit relapſes into adultery, fornication, or other notorious 
exceſſes, do for the ſake of money remit that corporal 
penance, which ſhould be inflicted for a terror to others; 


and they who receive the money apply it to the uſe of 


themſelves, and not of the poor, or to pious uſes ; which 
is the occaſion of grievous ſcanda]l, and ill example: 
Therefore we do ordain, that no money. be in any wiſe 
received for notorious ſin, in caſe the offender hath re- 
lapſed more than twice; on pain of reſtoring double of 
what ſhall have been ſo received within one month after 


the receipt thereof, to be applied to the fabrick of the 


cathedral church; and of ſuſpenſion ab officio, which 
they who receive the ſame, and do not reſtore double 
thereof within one month as aforeſaid, ſhall ipſo facto 
incur. And in commutations of corporal penances for 
money (which we forbid to be made without great and 
urgent cauſe), the ordinaries of the places ſhall uſe ſo 
much moderation, as not to lay ſuch grievous and exceſ- 
ſive publick corporal penances on offenders, as indirectly 
to force them to redeem the ſame with 'a large ſum of 


| 1 But ſuch commutations, when they ſhall here- 
ze tho 


after ught fit to be made, ſhall be ſo modeſt, that 
the receiver be not thought rapacious, nor the payer too 


much aggrieved; under the penalties before mentioned. 


Lind. 323. 


75 


4. By the ſtatute of CircumſpeRte agatis, 1 8 Ed. 1. By ftatute, 


ſe your 
ſelyes eircumſpectly concerning the biſhops and their 
clergy, not puniſhing them if they hold plea in court 
chriſtian of ſuch things as be mere ſpirityal, that is to 
wit, of penance injoined by prelates for deadly ſin, as 
fornication, adultery, and ſuch like; far the which, 
ſometimes corporal penance, and ſometimes pecuniary is 
injoined: in which caſes the ſpiritual judge ſhall have 
power to take knowledge, notwithſtanding the king's 
prohibition. 1 
_ By the ſtatute of Articuli cleri, 9 Hd. 2. fl. 1. c. 2. 
If a prelate injoin a penance pecuniary to a man for his 
offence, and it be demanded ; the king's prohibition ſhall 
hold place: But if prelates injoin a penance corporal, 
and they which be fo puniſhed. will redeem upon their 
own accgrd ſuch penances by money; if money be de- 
| | manded 
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Diſpoſal of the 


commutation 


money. 


manded before a ene judge, the Hg prabihinitn 
ſhall hold no place. 1 

And by the ſame ſtatute, c. 3. 17 any lay violent hands. 
on a clezk, the amends. for the peace broken ſhall be be- 
fore the king, and for the excommunication before a pre- 
late, that corporal penance may be injoined; which-if. 
the offender will redeem of his own good will, by giving. 
money to the prelate, or to the party grieved, it ſhall be 
required before the Hielake, and the King's 8 8 
ſhall not lie. 


- Before the prelate] It 1 to be OE by the cano- 
niſts, that archdeacons may not inflit pecuniary penalties, 
unleſs warranted by preſcription. Gibf. 1046. . 

5. Dr. Ayliffe ſays, that anciently the commutation 
money was to be applied to the uſe of the church, as 
fines in cafes of civil puniſhment are converted to the uſe 
of the publicx. Ayl. Par. 413. 

By ſeveral of the canons made in the time of queen 
Elizabeth, and in the year 1640, it was to be applied to 
pious and charitable uſes ; and the Reformatio legum di- 
rected, that it ſhould be to the uſe of the poor of the 
pariſh where the offence was committed, or the offender 
dwelled. And there was to be no commutation at. all, 
but for very weighty reaſons, and in caſes very particular. 


And when commutation was made, it was to be with the 


privity and advice of the biſhop. In archbiſhop Whit- 
gift's regiſter we find that the commutation of penance, 
without the biſhop's privity, was complained of in par- 


liament. And it was one of king William's injunctions, 
that commutation, be not made, but by the expreſs order 


and direction of the biſhop himſelf declared in open court. 
And by the canons of 1640, if in any caſe the chan- 
cellor, commiſfary, or official ſhould commute penance 
without the privity of the biſhop ; he was at leaſt to 
give a juſt account yearty to the biſhop, of all commuta- 
tion money in that year, on pain of one year's ſuſpen- 

ſion. Gilf. to4 5. 
In the reign of queen Anne, this matter was taken into 
conſideration by the convocation, who made the follow- 
ing regulations; viz, —— That no commutation of pe- 
nance be hereafter accepted or allowed of, by any eccle- 
fiaſtical judge, without an expreſs content given in writ- 
ing by the biſhop of the dioceſe, or other ordinary hav- 
ing exempt juriſdiction; or by ſome perſon or perſons 
to be W r TT, them for that purpoſe : and 
that 


. * 


Penance. 


that all commutations, or pretended commutations, ac- 
cepted or allowed: otherwiſe than. is hereby N ys be 


ipſo facto null and void;—And*that no ſum of money, 
given or received for any commutation of penance, or any 
part thereof, "ſhall be diſpoſed of to any uſe, without the 
like conſent and direction in writing, of the biſhop, or 
other ordinary having exempt- juriſdiction, if the cauſe 
hath been proſecuted in their courts ; or of the archdea- 
con, if the cauſe hath been proſecuted: in his court. And 
all money received for commutation, purſuant to the fore- 
going directions, ſhall be diſpoſed of to pious: and cha- 
ritable uſes, by the reſpective ordinaries above named: 
Wuhereof at the leaſt one third part ſnall by them be dif- 
poſed of in the pariſh where the offenders dwell.» And 
that a regiſter be kept in every eccleſtaſtical eourt, of all 
ſuch commutations, and of the particular uſes to which 
ſuch money hath been applied. And that the account ſo 
regiſtered, be every year laid before the biſhop, or other 
ordinary exempt having epiſcopal juriſdiction, in order 
to be audited by them. And that any eccleſiaſtical judge 
or officer offending in any of the premiſſes, be ſuſpended 
for three months for the ſaid offence. © Gib. 1046. 
But as none of theſe regulations are now in force, nor 
of the ſaid canons made in the time of queen Elizabeth 
and in the year 1640; Mr. Oughton fays, generally, that 
commutation money is to be given to the poor where the 
offence was committed, or applied to other pious uſes at 
the diſcretion of the judge. 1 Ought. 2149. 
About the year 1735, the biſhop of Cheſter cited his 
chancellor to the archbiſhop's court at Vork, to exhibit 
an account of the money received for commutations, and 
to ſhew cauſe why an inhibition ſhould not go againſt 
him, that for the future he ſhould not preſume to diſ- 
poſe of any ſum or ſums received on that account, with- 
out the conſent of the biſhop. In obedience to this, an 
account was exhibited without oath; and that being ob- 
jected to, a fuller was exhibited: upon oath. And upon 
the hearing, ſeveral of the ſums in the laſt account were 


objected to as not allowable, and an inhibition prayed to 


the effect above. But the archbiſhop's chancellor refuſed 
to grant ſuch inhibition; and was of opinion, that the 


biſhop could only oblige an account: and lo diſmiſſed the 


chancellor without coſts. 
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Penſion. | 


p- N SIONS. a are certain funis of Maney 354. t Ai. | 
gymen in lieu of tithes. And ſome churches have 


ſettled on them annuities or peniate payable by 7 5 | 


churches. 
Thus in the A en Hunoris de Wabes we find a 


| penſion paid out of Coram: or Coverham abbey in the coun- 
ty of Vt (unto which the church of Sedbergh was ap- 
propriated), to the prior of Conmſide (unto whole priory 
the church of Orton was eee for che ſaid 2 ee 
of Sedbergh, 20's. Append. 94. a 

: Theſe penſions are due by virtue of * has pd 
by an eccleſiaſtical judge upon a controverſy for tithes, 
by which: the tithes have been decreed to be enjoyed by 
one, and a penſion inſtead thereof to be paid to another; 
or they have ariſen by virtue of a deed made by the con- 
ſent of the OG patrols and nen F. N. B. 
117. 2 IT 1118 

At the dillolution of. endes * were many pen- 
ſions iſſuing out of their lands, and payable to ſeveral 
eccleſiaſtical perſons; which lands were veſted in the 
crown by the ſtatutes of diſſolution; in which ſtatutes 
there is a ſaving to ſuch perſons of the right which they 
had to thoſe; penſions: but notwithſtanding ſuch general 
ſaving, thoſe who had that right were diſturbed in the 
collecting and receiving ſuch penſions; and therefore by 
another ſtatute, to wit, the 34 & 35 H. 8. c. 19. it 
was enacted, that pen/ioms, portions, corrodies, indemnities, 


Jnadies, «proxies, and all other profits due out of the lands of 


religious houſes diſſolved, ſball continue to be paid to eccleſiaſtical 

perſons by the "occupiers: of the ſaid lands. And the plamtiff 
may recover the thing in demand, and the value thereof in da- 
mages in ibe eccleſiaſtical court, a gender with coſts. And the 
like: be ſhall recover at the common law, when the cauſe is there 
determinable. | 

By the ſtatute of GireunſpeAte agatis, 13 Ed. 1. &. 4. 
77 a prelate of a church, or a patron, demand of a parſon a 
penſeon due to him; all ſuch demands ſhall be made in the ſpi- 
ritual court in N caſe, the ſpiritual judge ſhall have 
pawer to take knowledge, notwithſlanding the king's probibi- 
tion. 

In purſuance of which, the general doctrine 1s, that 


penſions, : as ſuch, are of a ſpiritual nature, and to be 
| ſued 


Hibi- 


that 
o be 


ſued 


K 1 hs * 

Penſion. 
ſued for in the ſpiritual court; and accordingly when they 
have come in queſtion, prohibitions have been frequently 
denied, or conſultations granted; even tho' they fave 

been claimed upon the foot of preſcription; Gibſ. o. 

But lord Coke ſays, if a penſion. be claimed by pre- 
ſcription, there, ſeeing a writ of annuity doth lie, and 
that preſcriptions muſt be tried by the common lam, be- 
cauſe common and canon law therein do differ, they can- 
not ſue for ſuch a penſion 1 in che eeeruafges court. 2 If. 


Ts this hath deten des Janied: to be Jaw. And 
in the caſe of Janet and Stone, T. 12 I. Holt chief juſ- 
tice ſaid, he could never get a prohibition to ſtay a ſuit in 
the ſpiritual & court againſt a 3 A a penſion by pre- 
len tion. 225 4. 56. 2 Fall. 

YET caſe of Dr. Gooche and 15 77500 of London, M. 
4 G. 2. The biſhop libelled in the ſpiritual court, ſug- 
geſting that Dr. Gooche, as archdeacon of Eſſex, is to pay 
101, due to the biſhop as a pretation, for the exerciſe of 
his exterior juriſdiction. The Dr moved for a prohibi- 
tion, alledging that he had pleaded there was no preſcrip- 
tion; and then that being denied, a prohibition ought to 
go for defect of trial. On the contrary, it was argued 
for the biſhop, that the libel being general, it muſt not 
be taken that he goes upon a preſeription; but it is to be 
conſidered: in the fame light as the common caſe of 2 
penſion, which is ſuable for in the ſpiritual court; and 
the nature of the demand ſhews it muſt have its original 
from a compoſition, it being à recompence for the arch- 
deacon's being allowed to exerciſe a juriſdiction, which 
originally did belong to the ordinary. And by the court: 
The biſhop may certainly intitle himſelf ab antiquo, with- 
out laying a preſcription ;, and as it is only laid in gene- 


ral, there is no ground for us to interpoſe, till it appears 
by the proceedings that a preſcriptive right will come in 
queſtion ; if they join iſſue on the plea, it will then be 


proper to apply; but at n there ought to be: no pro- 
hibition. Str. 879. 

M. 1724. Bailey and Cm. In che eee A bill 
was preferred for a penſion only, payable to the preacher 
of Bridgnorth; and upon hearing of the cauſe (which 
was afterwards ended by compromiſe) it ſeemed to be ad- 
mitted, that à bill might be brought for a ny only 
Bunb. 18 3.5 

A biſhop may ſue for a penſt on before a chancellor, 
and an archdeacon before his official. ad b. 2. c. a. 

If 
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Penſion. 
If a ſuit be brought for à penſion, or other thing due 
of a parſonage, it ſeems that the occupier (tho' a tenant) 
ought to be ſued; and if part of the rectory be in the 
hand of the owner, and part in the occupation of a te- 
nant, the ſuit is to be againſt them both. Matſ. c. 5 3. 
And tho' there is neither houſe, nor glebe, nor tithes, 
nor other profits but only of eaſter- offerings burials and 
chriſtnings; yet the incumbent is liable to pay the pen- 
ſion: © Harar. WadCsttsiz 55 3032 eee To ES 
| If an incumbent leave arrearages of a. penſion, the ſuc-. 
ceſſor fhall: be anſwerable; becauſe the church it. ſelf is 
charged, into whatſoever hand it comes. Cro. Elix. 
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| PH O8STALS,: otherwiſe called Whitſun-far- 


things, took their name from the uſual time of pay- 
ment, at the feaſt of pentecoſt. Theſe are ſpoken of in 
a remarkable grant of king Henry the eighth to the dean 
and chapter of worceſter; in which he makes over to 
them all thoſe oblations and obventions, or ſpiritual pro- 
fits commonly called whitſun-farthings, yearly collected 
or received of divers towns within the archdeaconry of 
Worceſter, and offered at the time of pentecoſt. From 
hence it appears that pentecoſtals were oblations; and as 
the inhabitants of chapelries were bound, on ſome cer- 
tain feſtival or feſtivals, to repair to the mother church, 
and make their oblation there, in token of ſubjection 
and dependance; ſo, as it ſeems, were the inhabitants of 
the dioceſe obliged to repair to the cathedral (as the mo- 
ther church of the whole dioceſe) at the feaſt of pentecoſt. 
Something like this was the coming of many prieſts and 
their people in proceſſion to the church of St. Auſtin in 
Canterbury, in whitſun- week, with oblations and other 
devotions: and in the regiſter of Robert Read, who 
was made biſhop of Chicheſter in the year 1396, there 
is a letter to compel the inhabitants of the pariſhes 
within the archdeaconry of Chicheſter, to viſit their 
mother church in whitſun- week. Gibſ. 976. 1 Warn, 


- 


Theſe 


Pentecoſtals. 


Theſe oblations grew by degrees into fixed and certain 
payments, from every pariſh and every houſe in it; as ap- 
pears not only from the aforementioned grant of king 
Henry the eighth, but alſo from a remarkable paſſage in 
the articles of the clergy in convocation in the year 13993 

where the ſixth article is, a humble requeſt. to the arch- 
biſhops and biſhops, that it may be declared, whether 
peter-pence, the holy loaf, and pentecoſtals were to be 
paid by the occupiers of the lands, tho” the tenements 
were fallen or not inhabited, according to the ancient cu- 


ſtom, when every pariſh paid a certain quota. Gib 976. 


Theſe are ſtill paid in ſome few dioceſes; being now 
only a charge upon particular churches, where by cu- 
ſtom they have been paid. Ken. Par. Ant. 596. Deg. 


5 3; 
And if they be denied, where they are due, they are 
recoverable in the ſpiritual court. Gibſ. 977. 


Perambulation. See Patiſh. 


a. . 4 o oy 


bad 


Perinde valere. 


PER IND E valere was a writ of diſpenſation grant- 
ed by the pope to a clerk admitted to a benefice, 
although uncapable; taking that name from the words 
of the diſpenſation, which made it perinde valere, that 
is, to be as effectual to the party, as if he were capable. 


Gil. 87. , 


— * 


perjury. 


I. perjury be committed in a temporal cauſe, it is ꝑu- 
niſhable only in the temporal courts ; but where it is 
committed in a ſpiritual cauſe, the ſpiritual judge hath. 
authority to inflict canonical puniſhment, and prohibition 

| Will not go. Gib/. 1013. 1 Ougb. . | 
For by the ſtatute of Circumſpecte agatis, 13 Ed. 1. 
. 4.——Por breaking an oath, it hath been granted, 
that it ſhall be tried in a ſpiritual court, when money is 
not demanded, but a thing done for the puniſhment of 
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fin ; in which caſe the ſpiritual judge ſhall have power 
to take knowledge, notwithſtanding the king's prohi- 
bition. | | | | 
For altho' the caſe be ſpiritual, and the perjury is 
committed in the ſpiritual court ; yet the judge there can 
only puniſh pro ſalute anime: but the party grieved by 
ſuch perjury, muſt recover his damages at the common 
law. Gib/. 1013. 
In the ſtatute of perjury, 5 Eliz. c. 9. there is a pro- 
viſo, that the ſame ſhall not extend to any ſpiritual or ec- 
cleſiaſtical court; but ſuch offender as ſhall be gailty of 
perjury, or ſubornation of perjury, ſhall and may be pu- 
niſhed by ſuch uſual and ordinary laws as heretofore hath 
been, and yet is uſed and frequented, in the ſaid eccleſia- 
ſtical courts. /. 11. 
Ihn the ſtatute of the 5 Elix. c. 23. concerning the writ 
de excommunicato capiendo, perjury in the eccleſiaſtical 
court is ſpecified as an offence (amongſt others) for which 
a perſon may be excommunicated. - | | 
E. 11 V. Biſhop of St David's caſe. By Holt chief 
juſtice : It hath been a queſtion, whether perjury in the 
ſpiritual court can be tried in the temporal ; and in all 
the caſes where it hath been, the perſons have been ac- 
quitted, and ſo it hath been ended, but it is not yet ſet- 
tled. L. Raym. 451. | 7 
MM. 4 Gee. K. and Lewis. An information was moved 


for againſt a clergyman, for perjury at his admiſſion to a 


| 
living, upon an affidavit that the prefentation was fimo- 
niacal. But the court refuſed to grant it, till he had ) 
been convicted of the ſimony. Str. 70. f 
| | i te, \ 
Perpetual curate. See Clirate. 0 
p 
Pews in the church. See Church. d 
m 
3 | fa 
N a: a jp of 
th 
Peter-pence. 
| EE : Cit 
ETER-PENCE was an annual tribute of one tal 
penny, paid at Rome out of every family, at the ſur 
ſeaſt of St Peter. Gibſ. 87. TO, mi 
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Phyſicians. ore : 


t. ETHERSHE D. Foraſmuch as the ſoul is faf 

more precious than the body, we do prohibit un- 
der the pain of anathema, that no phyſician for the health 
of the body, ſhall preſcribe to a ſick e any thing 


which may prove perillous to the foul. But when it hap- 
pens that he is called to a ſick perſon, he ſhall firſt of 
all effectually perſuade them to ſend for the phyſicians - 
of the ſoul ; that after the ſick perſon hath taken care for 
his ſpiritual medicament, he may with better effect pro- 
ceed to the cure of his body. And the tranſgreſſors of this 
conſtitution, ſhall not eſcape the puniſhment appointed by 
the council, Lind. 330. . | | 
That is, by the council of Lateran under Innocent the 
third; from the canons of which council this conſtitu- 
tion was taken : which puniſhment is, a prohibition from 
the entrance of the church until they ſhall have made 
competent ſatisfaction. TFobnſ. Wetherſh, _ | 
2, By the 3 H. 8. c. 11. Foraſmuch as the ſcience and 
cunning of phyſick and ſurgery (to the perfect knowledge 
whereof be requiſite both great learning and ripe experi- 
ence) is daily within this realm exerciſed by a great multi- 
tude of ignorant perſons, of whom the greater part have 
no manner of inſight in the ſame nor in any other kind 
of learning, ſome alſo can no letters on the book; ſo far 
forth, that common artificers, as ſmiths, weavers, and 
women, boldly .and accuftomably take upon them great 
cures, and things of great difficulty, in the which they 
partly uſe ſorcery and witchcraft, partly apply ſuch me- 
dicines unto the diſeaſe as be very noious, and nothing 
meet thereof; to the high diſpleaſure of God, great in- 
famy to the faculty, and the grievous hurt and deſtruction 
of many of the king's liege people, moſt eſpecially of 
them that cannot diſcern the uncunning from the cun- 
ning : Be it therefore (to the ſurety and comfort of all 
manner of people) enacted, that no perſon within the 
city of London, nor within ſeven miles of the ſame, ſhall 
take upon him to exerciſe and occupy as a phyſician ot 
ſurgeon, except he be firſt examined appraved and ad- 
mitted by the biſhop of London or by the dean of Paul's 
for the time being, calling to him or them four doctors 
of phyfick, and for ſurgery other expert perſons in that 
G 2 faculty, 


= | Phyſictans. 

faculty, and for the firſt examination ſuch as they ſhall 

think convenient, and afterwards always four of them 

that have been ſo approved; upon pain of forfeiture; for 

every month that they do occupy as phyſicians or ſur- 

geons, not admitted nor examined after the tenor of this 
act, of 51, half to the king, and half to him that ſhall' 
fue. * And that no perſon out of the ſaid city and precinct 
of ſeven miles of the ſame, except he have been as 
1s aforefaid approved in the fame, take upon him to exer- 
ciſe and occupy as a phyfician or furgeon, in any dioceſe 
within this realm; unleſs he be firſt examined and ap- 
proved by the biſhop of the ſame dioceſe, or (he being 
out of the dioceſe) by his vicar general, either of them 
calling to them ſuch expert perſons in the faid faculties 
as their diſcretion ſhall think convenient, and giving their 
letters teſtimonial under their ſeal to him that they ſhall 
fo approve ; upon like pain to them that occupy contrary 
to this act (as is above ſaid), to be levied and employed 
after the form before exprefled. | 

Provided, that this act ſhall not be prejudicial to the 
univerfities of Oxford or Cambridge, or either of them; 
or to any privileges granted to them. | 

3. By the 14 & 15 H. 8. c. 5, Phyſicians in London 
and within ſeven miles thereof are incorporated ; with 
power to make ſtatutes for the government of the ſociety : 
aud no phyfician fhall practife within the ſaid limits, till 
admitted by the prefident and community under their com- 
mon fea} ; on pain of 51 a month, half to the king, and 
half to the ſociety. And four cenfors are to be choſen 

early, who ſhall have the ordering of the practitioners 
within the ſaid limits, and the fupervifing of medicines 
with power to fine and impriſon. . 

And it is further enacted, that whereas in diocefes of 
England out of London, it is not light to find alway 
men able ſufficiently to examine (after the ſtatute) ſuch 
as ſhall be admitted to exerciſe phyſick in them; there- 
fore no perſon ſhall be ſuffered to exerciſe or practife 
in phyſiek through England, until ſuch time as he be 
examined at London, by the preſident and three of the 
ele cts of the ſaid ſociety ; and to have from them letters 
teſtimonial of their approving and examination; except 
he be a graduate of Oxford or Cambridge, which hath 
accomplithed all things for his form without any grace, 

But as to ſurgeons, the law remaineth as before; that 
they ſhall be licenſed by the biſhop of the dioceſe or his 
vicar general reſpectively, | : 
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Pyhyſicians. 


In the caſe of the college of phyſicians againſt Leveit, 
E. 11. V. The plaintiffs brought an action of debt againſt 
the defendant for 25 J, for having practiſed phyſick with- 
in London five months without licence. Upon nil debet 
pleaded, it was tried before Holt chief juſtice at Guild- 
hall; and the defence was, that he was a graduate door 
of Oxford. But it was ruled by Holt, upon conſidera- 
tion of all the ſtatutes concerning this matter, that he 


could not practiſe within London or ſeven miles round, 


without licence of the college of phyſicians. And by 
his direction a verdict was given for the plaintifts. I. 
Raym. 472. | 

And the like was adjudged on a ſpecial verdict, M. 
4 Geo. 1717; in the caſe of Dr Vet, who was a gradu- 
ate of Oxford. id. | | 

4. By the 34 & 35 H. 8. c. 8. Where by the ſtatute 
of 3 H. 8. c. 11. for the avoiding of ſorceries witchcrafts 
and other inconveniencies, it was enacted, that no perſon 
within the city of London nor ſeven miles thereof ſhould 
take upon him to exerciſe as phyſician or ſurgeon, ex- 
cept he be firſt examined approved and admitted by the 
biſhop of London and other, under the penalties in the 
ſame act mentioned; ſince the making of which a, the 
company and fellowſhip of ſurgeons in London, mind- 
ing only their own Jucres, and nothing the profit or caſe 
of the diſeaſed or patient, have ſued and troubled divers 
honeſt perſons, as well men as women, whom God hath 
endued with the knowledge of the nature kind and ope- 
ration of certain herbs roots and waters, and the ufing 
and miniſtring of them to ſuch as be pained with cuſtom- 
able diſeaſes, as women's breaſts being ſore, a pin and 
the web in the eye, uncomes of hands, burning, ſcald- 
ings, fore mouths, the ſtone, ſtrangury, ſaucelim, and 
morphew, and ſuch other like diſeaſes; and yet the ſaid 
perſons have not taken any thing for their pains or cun- 
ning, but have miniſtred the ſame to poor people only 
for neighbourhood and God's fake, and of pity and cha- 
rity ; and it is now well known, that the ſurgeons ad- 
mitted will do no cure to any perſon, but where they 
ſhall know to be rewarded with a greater ſum or reward 


than the cure extendeth unto; for in caſe they would 


miniſter their cunning unto ſore people unrewarded, there 
ſhould not ſo many rot and periſh to death for lack or 
help of ſurgery, as daily do; but the greater part of ſur- 
geons admitted, be much more to be blamed, than thoſe 


perſons that they trouble; for altho' the moſt part of the 


G23 perſons 
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Phplicians. 


perfons of the ſaid craft of ſurgeons have ſmall cunning, 

yet they will take great ſums of money, and do little 
therefore, and by reaſon thereof they do oftentimes im- 
pair and hurt their patients, rather than do them good!: 
In conſideration whereof, and for the eaſe comfort and 
health of the king's poor ſubjects, it is enacted, that it 
ſhall be lawful to every perſon being the king's ſubjeQ, 


having knowledge and experience of the nature of herbs 


Toots and waters, or of the operation of the ſame, by 
ſpeculation or practice, to uſe and miniſter in and to any 


_. outward ſore, uncome, wound, apoſtemations, outward 


ſwelling or difeaſe, any herb or herbs, ointments, baths, 
pulteſs, and emplaiſters, according to their cunning ex- 
perience and knowledge, in any of the diſeaſes ſores 
and maladies aforeſaid, and all other like the ſame, or 
drinks for the ſtone and ſtrangury, or agues; without 
ſuit, trouble, penalty, or loſs of their goods: the fore- 
ſaid ſtatute, or any other act, ne, or ſtatute not- 
* | 


Pie. 


HE pie, was a table to find out the ſervice belong» 
ing to each day. Gibſ. 263. 


Pious uſes. See Charitable uſes. 


Plays in the church ar churchyard. See Church. 


Plays in the univerſities. See Colleges. 


Plough-alms. 


THE plough-alms was . kind of oblation, being moſt 
1 commonly a penny for every plough, to be paid 
between eaſter and whitſuptide, 2 Still 177. 


Pluralitp. 
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= Plurality. I, 


1.) Y a canon made in the council of Lateran, hol- Reftraints of 


| den under pope Innocent the third, in the year of P 
our Lord 1215, it is ordained, that whoſoever ſhall take 


any benefice with cure of ſouls, if he ſhall before have obtained 
a like benefice, ſhall ipſo jure be deprived thereof; and if he 


ſhall contend to retain the ſame, he ſhall be deprived of the other : 


and the patron of the former, immediately after his accepting 
of the latter, ſhall beflow the ſame upon whom he ſhall think 
worthy, Hughes, c. 16. Gibſ. 903. | 


Othob. Before es, it all be inquired, whether the 
preſentee hath any other benefice with cure of ſouls ; and if be 


| bath ſuch benefice, it ſhall be inquired, whether he hath a diſ- 


penſation : And if he hath not a ſufficient diſpenſation, he ſhall 


| by no means be admitted, unleſs he do firſt make oath, that im- 
mediately upon his taking poſſeſſion of the benefice unto which he 


is inflituted, he will reſign the reſt. Whereupon he who grant- 
eth inflitution ſhall immediately give notice to the biſhops in 


whoſe dioceſes ſuch former benefices ſhall be, and alſo to the pa- 


trons that they may diſpoſe of the ſame. Athon, 129. 
Othob. ben confirmation is to be made of the election of a 
b:fhop, amongft other articles of inquiry and examination accord- 
ing to the direction of the canons, it ſhall be diligently inquired, 
whether he who is elected had before his election ſeveral benefices 
with cure of ſouls; and if be be found to have had ſuch, it 
(hall be enquired whether he hath had a diſpenſatian; and whe- 


Ca 


lurality by 
nog. 


ther the diſpenſation (if he ſhall exhibit any) is a true diſpen- 


fation, and extendeth to all the benefices which he poſſeſſed, 
Athon, 133. 

According to which conſtitution we find, .in the times 
of the archbiſhops Peccham and Winchelſea, that confir- 
mation was denied to three biſhops, by reaſon of plurali- 
ties without proper diſpenſation. Gib/. gos. 


peccham. He who ſhall have more benefices than one with 
cure of ſouls, without diſpenſation, ſhall hold only the laſt ; 
and if be ſhall firive to hold the reſi, he fhall forfeit all, And 


it is further decreed, that he who ſhall take more benefices than 


ene, having cure of ſouls, or being otherꝛuiſe incompatible, 


without diſpenſation apgſlolical, either. by inſtitution or by title - 


of commendam, or one by inſtitution and another by commen- 
cam, except they be held in ſuch manner as is permitted by the 
| = 


Conjtiiuon 
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Reſtraints of 
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ſtatute, | 


churches. Lind. 135. 


plurality. 


conſtitution of Gregory publiſhed in the council of Lions; 
/hall be deprived of them all, and be ipſo facto excommunicated, 
and ſhall not be abſolved but by us or our ſucceſſors or the apo/1o- 
lick ſee, Lind. 137. i 

Having curg of fouls] Whether it be a cathedral or pa- 
rochial church, or a chapel having cure of the pariſhioners, 


either de jure or de facto; ſo that there be a pariſh, 


wherein he can exerciſe parochial rites : alſo, whether 
it be a dignity, or office, or church; as there are many 
archipreſbyters, archdeacons, and deans, who have no 
church of their own, yet they have juridiction over many 


Or being otherwiſe incompatible] Namely, dignities, par- 


|  ſonages, and other eccleſiaſtical benefices, which require 


perſonal reſidence either by ſtatute, privilege, or cuſtom, 


Lind. 137. 


In ſuch manner as is permitted by the conflitution of Gregory] f 


Namely, that he to whom the benefice is granted in com- 


mendam be of lawful age, and a prieſt ; and that it be 


one only, and of evident neceffity, or advantage to the 
church, and to continue no longer than for ſix months. 


Lind. 137. | 
And ſhall not be abſolued but by us or our ſucceſſors, or the 


apoflelick fee] And by another conſtitution of the ſame 
archbiſhop, if any ſhall otherwiſe abſolve them, they ſhall 


be accurſed. Lind. 339. 5 5 


But after all, theſe canons and conſtitutions were not 


intended to hinder or take away pluralities ; but to render 
diſpenſations necefiary ;' for a clerk was allowed to hold 


as many dignities or benefices as he could get, with the 

ope's diſpenſation; which was eaſily obtained from his 
nk or nuncio reſiding here, on paying the ſums re- 
quired. 7ohnſ. 91. | | Lend 

2. By the 21 H. 8. c. 13. If any perſon having one bene- 
fice with cure of ſouls, being of the yearly value of 81 or 
above, accept and take any other with cure of ſouls, and be in- 

ituted and indufted in poſſeſſion of the ſame ; then and imme- 
diately after ſuch poſſeſſion had thereof, the firſt benefice ſhall bs 
adjudged in law to be void. And it ſhall be lawful to every 
patron, having the advowſon thereof, to preſent another, and 
the preſentes to have the benefit of the ſame, in ſuch like man- 
ner and form as tho” the incumbent had died or reſigned ; any 
licence, union, or other diſpenſation ta the contrary notwith- 


landing: 


\ 
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plurality. 
landing * and every ſuch licence, union, or diſpenſation to be 
obtained contrary to this preſent aft, of what name or quality 
ſoever they be, ſhall be utterly void and of none effect. Ang if 
any perſon or perſons, contrary to this preſent aft, ſhall procure 
and obtain at the court of Rome or elſewhere any licence, union, 
toleration, or diſpenſation, to receive and take any more bene- 
fices with cure than is above limited; every ſuch perſon or per- 


ſons, ſo ſuing for himſelf, or receiving and taking ſuch benefice 


by force of Juch licence union toleration or diſpenſation, that is 
to ſay, the ſame perſon or perſons only, and none other, ſhall for 


every ſuch default incur the penalty of 20 l, and alſo hſe the 


whole profits of every ſuch benefice or benefices as he receiveth or 
taketh by force of any ſuch licence, union, toleration, or diſ- 
penſation; half to the king, and half to him that will ſue for 
the ſame in any of the king's courts. 1.9, 10, 11. 


If any perſon] Altho' biſhops are not within this act, 
otherwiſe than as commendataries, that is, having two 
benefces with cure, either by retainer, or de novo; yet 
it is a general Jaw, which ought to be taken notice of 
without pleading, by the ſame reaſon that the ſtatute of 
the 13 Eliz. c. 10. concerning leaſes of the clergy, hath 


often been adjudged a general law, tho' biſhops are no 
included in it. G:b/. gob. | 


Having one benefice] So as that he hath been inſtituted, 
altho' he hath not been inducted into the fame; for if he. 


taketh a ſecond benefiee after ſuch inſtitution, the firſt is 


void, as much as it had been taken after induction alſo. 


Gib/. gob. FI 


Of the yearly value of 81 or above] According to the va- 
luation in the king's books ; for ſo it was unanimouſly 
reſolved by the court of common pleas in the 23 C. 2. and 
before that in the 8 C. 1. by the ſame court, in the caſe 
cf Drake and Hill : which therefore is at this day taken 
for law, notwithſtanding the two more ancient opinions 


to the contrary, one in Dyer, 7 Eliz. and the other in 


the caſe of Bond and Tricket in the 43 Eliz. Gibſ. gob. 
IWatf. c. 2. 


Of 8 ler above] If ſuch firſt benefice is under the yearly 
value of 8 1 in the king's books, the ſame is not within 
this ſtatute, but reſts upon the law of the church, as it 
was before the ſtatute, Gibſ. gob. | 


Accept and take any other] It is not material in this caſe, 
of what value the ſecond church is, or whether rated in 
the king's books at all ; for the voidance will take place 

| | equally 


90 
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Pluraltty. 
equally when the ſecond is under, as when it is above 81 
a year. Gzb/. 906. | | 
Aud be inſtituted and inducted in poſſeſſion of the ſame] Al- 


tho? the expreſſion is copulative, and ſhould therefore im- 


ply, that the voidance which follows thereupon doth not 


take place till after induction; yet it hath been often 


adjudged, that if one is inſtituted, and then obtains diſ- 


penſation, and after that is inducted, the diſpenſation 
comes too late; not only becauſe by inſtitution the church 
is full of the incumbent, and one cannot have a diſpenſa- 
tion to take and receive (as the words of the act are) what 
he had before; but alſo becauſe by inſtitution he hinders 
others from being preſented ; and fo by obtaining inſtitu- 
tion to many churches, with ſequeſtration of the profits of 
them, the intent of this ſtatute might be utterly fruſtrated. 
Gib. gob. 7 


And it ſhall be lawful to every patron, having the advoꝛoſon 
thereof, to preſent another] If the firſt benefice was of leſs 
value than 81 a year; yet by his acceptance of a ſecond 
with cure, it is at this day ia jure void by the received 
canon law : and there needs not any ſentence declaratory 
in the ſpiritua] court, to -make way for the patron's pre- 
ſentation ; for he may immediately thereupon (without 
either deprivation or reſignation) preſent a new incum- 
bent to the ſaid church, and require his ad miſſion; and if 
the biſhop doth refuſe the patron's clerk, a quare impedit 
lies for the patron, But ſome opinions are, that the 
church is not void but by deprivation; and that the taking 
of a ſecond benefice with cure in ſuch caſe, until depriva- 
tion, is no ceſſion: But this is to be underſtood, that it 
is no ceſſion to the diſadvantage of the patron ; ſo as to 
make a lapſe incur from the time of ſuch ceſſion, no no- 
tice having been given to the patron thereof. For until 
after ſuch clerk ſhall have been actually deprived of his 
firſt benefice, and notice thereof given to the patron ; he, 
tho* he may, yet need not to preſent : but then after ſuch 
deprivation, the church is void in facto and in jure, ſo 
that he mult at his peri] preſent, Watſ. c. 2. 

And if an incumbent of a church with cure under $1 a 
year doth take a ſecond beneſice with cure, in which he 
is alſo inſtituted and inducted (no diſpenſation being ob- 
rained for the holding of them both), by which the firſt js 
void againſt the patron, ſo that he may preſent (as before 
is ſhewed), but before the patron doth preſent upon ſuch 
ayoidance, the archbiſhop, by force of this ſtatute, doth 
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grant to the clerk a licence perinde valere, to hold the firſt 
with the ſecond benefice; this is not a good licence, 
{altho* confirmed according to the ſtatute) to take away 
the patron's preſentment, tho' his church was only void 
by force of a canon, and not by ſtatute : for by the canon 
the firſt benefice was ſo void, that the patron might have 
preſented. before any deprivation ; and after the patron 


hath once a title to preſent, this title cannot be taken 


away from him by a ſubſequent licence, unleſs ſuch a li- 
cence could make a void church full. Watſ. c. 2. 


But if any perſon having one benefice with cure of ſouls, - 
being of the yearly value of 81 or above, do accept and 


take another benefice with cure of ſouls, and be inſtituted: 
and inducted in poſſeſſion of the ſame (although the laſt 


benefice be but of 31 value); immediately after ſuch poſ- 


ſeſſion had thereof, the firſt benefice is not only void in 
law but in facto alſo : ſo that the patron thereof muſt pre- 
ſent to a living of ſuch value, ſo void, within fix months 
(without expecting notice from the ordinary) to avoid 
the lapſe; it being then not only void by canon law, but 
alſo by act of parliament, in which all men are parties. 
But he need not (unleſs notice be duly given) preſent till 
ſuch time as his clerk is inducted into another benefice, 
For tho? by his inſtitution he hath the cure of ſouls, and 
the church is full to ſeveral purpoſes; yet the words of 
the ſtatute are, ** and be inſtituted = inducted in poſ- 
“ ſeſſion of the ſame;' ſo that until he be inducted, 
there is no ceſſion by this ſtatute, but only by the canon 
law; by which law, in ſuch caſe alſo he may be deprived. 
Watf. c. 2. | | | 

But the patron, if he pleaſeth, may preſent ſo ſoon as 
his clerk is inſtituted into another benefice incompatible, 
altho* he hath no notice from the ordinary of any ceſſion 
or deprivation made of the firit benefice, by reaſon of his 
acceptance of another by inſtitution ; and tho? he was only 


inſtituted into the firſt benefice, and not inducted: or 


elſe, if-he pleaſeth, he may ſue ſuch perſon in the court 
chriſtian, to have him deprived by ſentence, in this, as 
well as in any other caſe where the living is void by the 
canon law only. Watſ. c. 2. 

But this rule, that the accepting of a ſecond benefice 
that is incompatible, doth make a ceſſion or abſolute 
avoidance of the former, hath its exceptions : As, 1, If 


| a perſon having a benefice incompatible, be admitted, 


inſtituted, and inducted into a ſecond benefice incompa- 
tible alſo, but doth not ſubſcribe the articles according to 
: the 
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the ſtatute; his firſt benefice is not void, becauſe by rea- 
ſon of that neglect, he was never incumbent of the ſe- 
cond, The like law ſeemeth to be, if a man hath ob- 
tained a ſecond benefice incompatible with his former, 
by a ſimoniacal contract; for in ſuch caſe alſo, his pre- 
ſentation or collation, inſtitution and induction, are ut- 
terly void and of none effect in law: However, the 
canon law, unleſs a pardon intervene, will reach him in 
this cafe of ſimony; for by that he may be deprived. 
2. If he that hath a benefice incompatible, before he 
takes another, being duly qualified, doth obtain a ſuffi- 
cient diſpenſation, to hold at one and the ſame time more 
than one of ſuch benefices as are incompatible : Tor by 
diſpenſation, a man at this day with us (tho' he be not 
qualified by degree in the univerſity, retainer, or birth) 
may hold as many benefices without cure, of what value 
ſoever, as he can get; all of them, or all but the laſt, 


being under the value of 81 a year. W#atf. e. 3. 


Any licence, union, or other diſpenſation to the contrary not- 
with/tanding] The union here ſpoken of, is meant of a 
temporary union for the life of the incumbent ; inſtances 
of which are common both before and fince the reforma- 
tion. Gig 907. | 


And every ſuch licence, union, or diſpenſation, contrary to 
this att, fhall be utterly waid and of none ect] One being 
poſſeſſed of two benefices by diſpenſation according to 
this itatute, did- afterwards by a trialty (or a diſpenſa- 
tion to hold three) obtain a third benefice, and enjoy- 
ed all the three; and Dyer fays, that divers juſtices 
and ſerjeants were of opinion, that the firſt of the three 
was void, and the profits of the third forfeited by this 
clauſe, and that only the ſecond remained to him. Gb}. 
907. Dyer. 327. 9 85 55 
Alſo, in the caſe of the king againſt the biſhop of Chi- 
che/ler, where one had two benefices with cure, by diſ- 
penſation, and then took a third with cure (and, as it 
ſeemeth, without diſpenſation); it is ſaid to have been 
adjudged, that both the two firſt ſhould be void. Gibþ. 
907. Ney 149. 5 P 

And the words of Hobart are; I hold, if a man take 
a trialty, which is not allowed him, he cannot by that 
take two benefices, becauſe his diſpenſation is void, 
Hob. 158. | | | 

The rule of the canon law is, that if a perſon having 
two benefices incompatible, ſhall by diſpenſation accept 

a 


tary, and dean of his chapel, the king's amner, and maſter of 
| tee 


Plurality. 


a third, and be in quiet poſſeſſion thereof, the two fitſt 


ſhall be ipſo facto void: G1b/. go7. 

Upon all which conſiderations, if a third benefice is to 
be taken by one who already holds two by diſpenfation, 
the beſt way is to determine which of the two he will 
hold with the third, and to make the other void by reſig- 


nation, before he accepts the third. Gzbſe go7. 


Shall procure and obtain at the court of Rome] In the ca- 
talogue of faculties which were grantable at Rome in the 
times of popery (beſides the common diſpenſations to hold 
two, three, or four benefices incompatible) are theſe three 
that follow: 1. A diſpenſation to whatſoever and how 
many ſoever benefices incompatible to the value of 5ool 
a year. 2. To the value of 1000l a year. 3. Without 
any reſtriction : The price of each riſing gradually, ac- 
cording to the degree of fayour and profit, Gig,. 907. | 

And how much the practice, as well as law, of hold- 
ing pluralities, was altered by this ſtatute, from what it 
was whilſt the right of diſpenſation reſted in the pope ; 


will appear (amongſt many other ſuch like which might 


be mentioned) from the famous inſtance of Bogo de Clare,” 
rector of St Peter's in the Eaſt in Oxford; who in the 


eighth year of king Edward the firſt, was preſented by 


the earl of Glouceſter to the church of Wyſton in the 
county of Northampton, and obtained a diſpenſation to 
hold the ſame, together with one church in Ireland, and 


fourteen other churches in England in nine different dio- 


ceſes; all which benefices were valued at that time at 
208 J. 6s. 8d 4. Ken. Par. Ant. 292. Gibſ, 907. Me. 
Hift, et Antig. Univ. Oxon. 116. 
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3. By the aforeſaid ſtatute of the 21 H. 8. c. 13. it is Diſpenſation of 
enacted, that all ſpiritual men being of the king's council, 32 by 


may purchaſe licence or diſpenſation, to take, receive, and keep 
three parſonages or benefices with cure of ſouls : and all other 
being the king's chaplains, and not ſworn of his council; the 
chaplains of the queen, prince, or princeſs, or any of the king's 
children, brethren, ſiſiers, uncles, or aunts, may ſemblably pur- 
chaſe licence or diſpenſation, and receive and keep two parſon-- 
ages and benefices with cure of ſouls : Every archbiſhop and 
duke may have ſix chaplains ; every marquiſs and earl, five ; 
viſcount, and other biſhop, four; chancellor of England far the 
lime being, baron and knight of the garter, three; every 
dutcheſs, marchioneſs, ceunteſi, and baroneſs, being widows, 
two ; treaſurer, controller of the king's houſe, the king's ſecre- 
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the rolls, two; chief juſtice of the king's bench, one; warden 
of the five ports, one; whereof every one may purchaſe licence 
or diſpenſation, and receive have and keep" two parſonages or 
benefices with cure of ſouls. And the brethren and ſons of all 
temporal lords, which are born in wedlock, may every of them 
purchaſe licence or diſpenſation to receive have and keep as many 
parſonages or benefices with cure, as the chaplains of a duke or 
archbiſhop. And the brethren and ſons born in wedlock of 
every knight, may every of them purchaſe licence or diſpenſa- 
tion, and receive take and heep two parſonages or benefices 


with cure of ſouls. ſ. 13. 21. 


Parſonages or benefices] Diſpenſations were granted here- 
tofore, for ſuch a number of benefices, without ſpecify- 
ing the particulars; and ſometimes with an additional 
power to exchange, and take others; only keeping with- 
in the number in point of poſſeſſion at one and the ſame 
time. But the later and ſafer way hath been, to grant 
diſpenſation only for preventing the voidance of a bene- 
fice in poſſeſſion, by the taking of a ſecond, however 
theſe words may be capable of a larger interpretation. 
Gibf. 907. 

Every duke, marquiſs, earl, &c.] And altho' ſuch duke, 
marquiſs, earl, or the like, be minors, and under age; 
yet they may retain chaplains within this at : as was ad- 
judged in the caſe of the queen and the biſhop of Saliſbury; 
even tho' the lord admiral, in whoſe cuſtody the minor 
was, might retain Chaplains in his own right. 4 Co. 119. 
Gibſ. gos. | 

ut if the ſon and heir apparent of a baron, or ſuch 
like, retaineth a chaplain, and his father dieth, and the 
chaplain purchaſeth "diſpenſation ; ſuch retainer will not 
avail, becauſe it was not available at the beginning. 
4 Co. go. 0 | 
And if the perſon who retained dies, or is removed, or 
is attainted, before any effect of the retainer ; it is gone, 
and ſhall have no effect afterwards : but if it taketh ef- 
fe before, it continues good, notwithſtanding death, or 
attainder, or removal, 656% 908. | 


Brethren and ſons born in wedlock of every knight] But 
not brethren er ſons of baronets ; which dignity hath 
been created ſince the making of this act. Gibſ. gos. 
That is, if ſuch baronets are not alſo knights, 

S, 22. Provided, that the ſaid chaplains fo purchaſing, tal- 
ing, receiving, and keeping benefices with cure e ſouls, as is 
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Plurality. 
dreſaid, ſhall be bound to have and exhibit, where need ſhall 


e, letters under the fign and ſeal of the king or other their 
lord and maſter, teflifjing whoſe chaplains they be ; and elſe 


not to enjoy any ſuch plurality of benefices by being ſuch chap- 


lain : any thing in this act netwith/tanding. 


Letters under the fign and ſeal] Which may be in this 
form: „ Know all men by theſe preſents, that I the 
right honourable A. lord — baron of — have 


e admitted, conſtituted, and appointed the reverend B. C. 


„ clerk, my domeſtick chaplain; to have, hold, and en- 


„ joy all and ſingular the benefits, privileges, liberties, 


« and advantages, due and of right granted to the chap- 
&« Jains of noblemen by the laws and ſtatutes of this 
« realm. Given under my hand and ſea], the — 
« day of in the year &c.” 

And the ſame being under hand and fea], it ſeemeth 
that if there ſhall be lawful cauſe to diſcharge him, ſuch 
diſcharge muſt be alſo under hand and ſeal : Which may 
be to this effect; Whereas I the right honourable A. 
« lord — baron of by writing under my hand 
and ſeal, bearing date the day of did ad- 
© mit, conſtitute, and appoint B. C. clerk, my domeſ- 
ce tick chaplain; to hold and enjoy all benefits, privi- 
„ leges, and advantages belonging to the ſame : Now by 
«© theſe preſents, I the ſaid A. lord — do for divers 
„ good and lawful cauſes and conſiderations, diſmiſs and 
„ diſcharge the ſaid B. C. from my ſervice as domeſtick 


* 


« chaplain, and from all privileges and advantages to 


« him granted as aforeſaid. Given under my hand and 
“ ſeal, the day of in the yeir, &c.““ 
9.23. And all doctors and bachelors of divinity, doctors of 
law, and bachelors of law canon, and every of them, which 
Hall be admitted to any of the ſaid degrees by any of the uni- 
verſities of this realm, and not by grace only, may purchaſe li- 
cence, and take, have, and keep two parſonages or benefices 
with cure of ſouls. | | 


Bachelors of law canon] Dr Ayliffe ſays, that no degree 
in the canon law hath been taken ſince the reformation. 


Hl. Par, (418. ] | 


And not by grace enly] This ſeems to be explained by a 
like i in the ſtatute of the 14 H. 8 c. 5. in- 
titled, “ The privileges and authority of phyücians in 
* London z by which, proviſion is made for the exe- 
mination of phyliciants by the preſident aud eledts, ex- 
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Plurality. 
cept he be a graduate of Oxford or Cambridge, which hath 
accompliſhed all things for his form, without any grace ; that 


is, (as it ſeemeth) hath performed the ſtatutable exerciſes, 


in order to ſuch degree, without any favour or diſpenſa- 
tion therein. Gib. go8, gog. | 

S. 24. Provided, that every archbiſhop, becauſe he muſt 
occupy eight chaplains at conſecrations of biſhops ; and every bi- 
ſbop, becauſe he muſt occupy fix chaplains at giving of orders 
and conſecration of churches, may every of them have two chap- 
lains over and above the number above limited unto the; 
wheres every one may purchaſe licence or diſpenſation, and 
take receive and keep as many parſonages and benefices with 
cure f ſouls, as is before aſſigned to ſuch chaplains. 


Dr Ayliffe ſays, that notwithſtanding this clauſe, bi- 


ops can only qualify this number for the purpoſes here 
mentioned, of ordination and conſecration ; but that they 
can qualify no mofe than four, for a licence or diſpenſa- 
tion: —— But this ſeemeth contrary to the words of the 
Clauſe as above recited, AAyl. Par. [418.] | 

S. 25. Provided alſo, that no perſon to whom any number 
of chaplains or any chaplain, by any of the proviſions aforeſaid 
is limited, ſhall in any wiſe, by colour of any of the ſame pro- 
vi ſions, advance any ſpiritual perſon or perſons, above the num- 
ber of them appointed, to receive or keep any more benefices with 
cure of ſouls, than is above limited by this act, any thing ſpe- 
cified in the ſaid proviſions notwith/landing ; and if they ds, 
then every ſuch ſpiritual per ſon or perſons, ſo advanced above the 

. ſaid number, to incur the penalty contained in this act. 


Above the number] Altho' a chaplain retained above the 
number, be promoted before thoſe who were duly retained 
according to the ſtatute ; ſuch retainer (above the num- 
ber) ſhall neither avail him, nor diveſt thoſe who were duly 


retained of the right of purchaſing diſpenfation : nor ſhall - 


he ever have benefit by his retainer (even tho? the reſt are 
dead) unleſs it be renewed upon the death of one of thoſe 
who made up the ſtatutable number: inafmuch as the re- 
tainer was null ab initio; and a chaplain once legally qua- 
lied, cannot be diſcharged at pleaſure, to make way for 

others. Gibſ. gog. | 5 
So if a baron (who can have but three chaplains) doth 
qualify three” accordingly, and they being advanced to 
pluralities, he upon diſpleaſure or for other cauſe doth 
diſmiſs them from their attendance, yet they are his chap- 
Jains at large, and may hold their pluralities for their 
lives: and tho' he may entertain as many other as he will, 
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Plurality. 


yet he cannot qualify any of them to hold a plurality, x 


whilſt the firſt three are living. And ſo of others. But 
as any of the three firſt die; he may qualify others, if 
ſo, be he retain- them anew after the death of the firſt, 
Wathi & 4 NE 5 

Ik a baron, who may retain three chaplains as afore- 


ſaid, be made warden of the cinque ports (who may have 


a chaplain in reſpe& of his office), yet ſhall he have but 
three; and if a baron hath three, and be made an earl, 
yet he ſhall have but five in all; and ſo of he reſt : be- 
cauſe the ſtatute is to be taken ſtrictly againſt pluralities. 
Gibſ. 99. . 2 | N 
29. Provided, that it ſpall be latoful to every ſpiritual 
perſon, being chaplain to the king, to whom it ſhall pleaſe the 
king to give any benefices or promotions ſpiritual, to what num 


ber forever it be, to accept and take the ſame, without incurring . 


the penalty and forfeiture of this ſlatute. 


Being chaplain to the king] It hath been reſolved in the 
court of king's bench, that a chaplain extraordinary is 
not a chaplain within this ſtatute, but only the chaplains 
in ordinary; that is, not one who has only an entry of 
his name made in the book of chaplains, but one who 
has alſo a waiting time. Gibſ. gog. 1 Salk. 162, 


To accept and take the ſame] Without previous diſpenſa- 
tion; which the king himſelf, as ſupreme ordinary, hath 
power to grant, and his preſentation of his own chaplain 
imports the granting of it. But if the king's chaplain 
be preſented to a ſecond benefice by a ſubject, a diſpenſa- 
tion is neceſſary, and muſt be obtained before his inſtitu- 
tion to the ſecond living. Gibſ. 90g. 1 Salk. 161. 

S. 31. Provided alſo, that no deanry, archdeaconry, chan- 
cellar ſhip, treaſurer/hip, chanterſhip, or prebend in any cathe- 
dral or collegiate church, nor parſonage that hath a vicar en- 
dowed, nor any benefice perpetually appropriate, be taken or 
comprehended under the name of benefice baving cure of ſouls, in 
any article afore ſpecified. . 5 

8. 33. Provided alſo, that every dutcheſs, margueſi, coun- 
teſs, baroneſs, widows, which have taken, or that hereafter 
ſhall take any huſbands under the degree of a baren, may take 
ſuch number of chaplains, as is above limited to them being uni- 
dows, and that every ſuch chaplain may purchaſe licence to have 
and take ſuch number of beneſices with cure of ſouls, in manner 
and form as they might have done, if their ſaid ladies and miſ= 
treſſes had kept themſelves widows. 
Vor. III. H Being 
e = | | 
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Being widows] And tho they marry, the retainer be- 
fore matriage ſtands good, and ſhall have its effect after 
marriage. If they marry under the degree of a baron, 
they are ſpecially provided for in this clauſe, and if they 
' marry a baron, or above that degree, my lord Coke has 
laid down the law in the following words: If a woman 
baroneſs retaineth two chaplains according to the ſtatute, 
and afterwards taketh one of the nobility to huſband ; the 
_ retainer of theſe two chaplains remaineth, and they with- 
out new retainer may take two benefices ; for their re- 
tainer was not ended by the marriage. 4 Co. 119. 
| Gib/. 909. 5 th 
Regulation of 4. Can. 41. No licence or diſpenſation for the keeping of 
diſpenſations by more benefices with cure than one, ſhall be granted to any, but 
TOTS. ſuch only as ſhall be thought very well makin nf his learning, 
and very well able and ſufficient to diſcharge his duty ; that 1s, 
„ who ſhall have taken the degree of a maſter of arts at the leaſt 
in one of the univerſities of this realm, and be a publick and 
uffcient preacher licenſed. Provided always, that he be by a 
god and ſufficient caution bound to make his perſonal reſidence 
in each of his ſaid benefices for ſome reaſonable time in every 
jaar; and that the ſaid benefices be not more than thirty miles 
diflant aſunder ; and laſily, that he have under him, in the 
 benefice where he doth not reſide, a preacher lawfully allowed, 
that is able ſufjiciently io teach and inſtruct the people, — _ 


Very well worthy for his learning] So is the tenor of the 


| Lateran council under Innocent the third againſt plura- | 
E lities; where it is allowed, in this particular caſe and in 0 
no other, that the ſee apoſtolic may diſpenſe with perſons | 

of ſublime abilities and learning, that they may be ho- 
noured with more benefices than one. Gib. . t 


A publick and. fufficient preacher licenſed] With regard 


to his being thus qualified (which in thoſe days was not a l 
common qualification), there is uſually a proviſo in the b 
body of the diſpenſation, that in either of the churches »; 

he preaches thirteen ſermons every year, according to the fe 

orders of the church of England publiſhed in that behalf, di 

and therein handle the word of God religiouſly and reve- ot 

_ rently. G1/ 910. | 1 5 " 

Bound to make his perſonal reſidence for ſome reaſonable time] of 

In every diſpenſation to hold two benefices, there is a : 

- proviſo, that in that benefice from which he ſhall be the 
more abſent, he ſhall exerciſe hoſpitality for at leaſt two di 
months every year; And that proviſo being evidently mM 


* . 2 | founded 


/ (K 
5 


K 
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founded on this canon; every pluraliſt, who doth not 


_ obferve it, is puniſhable by eccleſiaſtical cenſures, Gib ſ. 


911. n | 

Nt more than thirty miles diſtant] Heretofore, it was 
uſual to obtain licences from the king, to take two be- 
nefices beyond the diſtance of thirty miles, by way of diſ- 


penſation with this canon; and in ſuch caſes, we find 


this clauſe in the faculties granted by the archbiſhop, 
« The king's licence for diftance beyond thirty miles 


- *© having been firſt granted to you,” or the like; by 


reaſon of which licence and clauſe, they have been uſu- 


ally called royal diſpznſations. But none of theſe (as it 


ſeemeth) have been granted ſince the revolution; it hav- 
ing been then ſet forth in the declaration of rights, 
1 FF. [ef]. 2. c. 2. that the power of ſuſpending laws or 
the execution of laws, by regal authority, without con- 


ſent of parliament, is illegal; and with reſpect to acts 


of parliament in particular, it is enacted by that ftatute, 
that no diſpenſation by non-obſtante of any ſtatute ſhall 
be allowed, unleſs the ſame ſhall be ſpecially provided for 
in fuch ſtatute, Gi gil. : 


That he have under him, in the benefice where he doth not 
reſide, a preacher lawfully allowed] In purſuance of this 
canon (and not of any thing in the ſtatute), a clauſe to 
the like purpole is inſerted in the faculty or diſpenſation. 
Gib/. g11. | 

And it is further provided by Canon 47. that whoſo- 


ever hath two benefices, ſhall maintain a preacher li- 


cenſed, in the benefice where he doth not reſide; except 
he preach himſelf at both of them uſually, 


5. The method which a preſentee muſt purſue, in order Manner of ob- 
taining a diſ- 


to obtain a diſpenſation, is as followeth : _ * 
He muſt obtain of the biſhop, in whoſe dioceſe the 
livings are, two certificates of the values in the king's 
books, and the reputed values and diſtance of ſuch liv- 
ings; one certificate for the archbiſhop, and the other 
for the lord chancellor. And if the livings lie in two 


dioceſes; then two certificates, as aforeſaid, are to be 


obtained from each biſhop, each certifying the value in 


the king's books, and the reputed value, of the living in 
his own dioceſe ; and both of them, the reputed diſtan 


of the two livings. : 
Which certificates may be in this form ; 55 
To the molt reverend father in God, Thomas, by 

divine providence lord archbiſhop of Canterbury, pri- 


mate of all England and metropolitan : 
e «K Whereas 
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&« Whereas A. B. clerk, maſter of arts, vicar of C. in 


the county of D. and in my diocefe of E. is preſented to 
the rectory of F. in the county and dioceſs aforeſaid ; 


Theſe are therefore to certify y6ur grace, that the ſaid 
vicarage of C. is valued in the king's books at is 
of the reputed yearly value of- That the ſaid rec- 
tory of F. is valued in the king's dooks at. is of the 


reputed yearly value of And that they are diſtant 
miles, Witneſs my hand 


the day of YL 
The like to the lord high 3 of Great Britain. 


He muſt alſo exhibit to the archbiſhop, his preſentation 
to the ſecond living. 


| 1 co alſo bring with "RY two papers of teſtimonials. 
from the neighbouring clergy, concerning his behaviour 
and converſation ; one for the archbiſhop, and the other 
for the lord chancellor, | 
The form of which teſtimonials may be thus; 
„To the moſt reverend father in God, Thomas, by 
divine providence, lord archiſhop of Canterbury, primate 


of all England, and metropolitan : 


„We whoſe names and ſeals are hereunto ſubſcribed and 
ſet, do humbly certify your grace, that we have perſon- 


ally known the life and behaviour of . B. clerk, maſter 
o arts, vicar of C. in the county of D. and dioceſe of E. 
for the ſpace of three years now laſt paſt; that he hath, 


during the ſaid time, been of good and honeſt life and 
converſation, a faithful and loyal ſubject to his majeſty 


king George the third, and hath not ( ſo far as we know) 


held, written, or taught any thing, but what the church 


of England approves of and maintains. In witneſs where- 


of, we have hereunto ſet our hands and ſeals, this 
day of in the year of our Lord—. 
e e A. B. rector of A. 
C. D. vicar of B. 
E. F. vicar of C.“ 


. * * muſt in like manner exhibit to the archbiſhop 
his letters of orders of deacon and prieſt. | 


And he muſt alſo exhibit to the allbiftse, a certifi- 
"cate of his having taken the degree of maſter of arts at 
the leaſt, in one of the univerſities of this realm, under 


And 


the hand of the regiſter of ſuch ye 


LO. el i 8 


Pluralitvp. 
And in caſe he be not doctor or batchelor of divinity, 
nor doctor of law, nor batchelor of canon law; he is 


to procure a qualification (according to the form above 
expreſſed) as chaplain to ſome nobleman, or to ſome 
other perſon impowered by law to grant qualifications for 


pluralities (which is alſo to be duly regiſtred in the fa- 


culty office) in order to be tendred to the archbiſhop, ac- 


cording to the ſtatute. And if he hath taken any of the 
aforeſaid degrees, which the ſtatute allows as qualifica- 
tions ; he is to procure a certificate thereof in the manner 
before mentioned, and to exhibit the ſame to the arch- 
biſhop. Eton, 444. 


After which, his diſpenſation is made out at the faculty 


office; where he gives ſecurity according to the direction 
of the canon. And afterwards he muſt repair to the lord 


chancellor, for confirmation under the broad ſeal, 


All which being done, he is then to apply himſelf to 


the biſhop of the dioceſe where the living lies, for his 
admiſſion and inſtitution, Deg. p. 1. c. 4. h 


6. In purſuance of the ſtatute and canons aforegoing, Form of a diſ- 
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the form of a diſpenſation is uſually as followeth: penſation. 


„Thomas, by divine providence archbiſhop of Can- 
<« terbury, primate of all England and metropolitan, by 
© authority of parliament lawfully impowered for the 
„ purpoſe herein written: To our beloved in Chriſt 
« A, B. clerk, maſter of arts, of: college in the uni- 
c verfity of and alſo chaplain to the right honourable 
« C. lord health and grace, The greater progreſs 
% men make in ſacred learning, the greater encourage- 
cc ment they merit; and the more their neceſſities are in 
be daily life, the more neceſfary ſupports of life they re- 
&« quire, Upon which conſiderations, and being moved 


« by your ſupplications in this behalf, We do (by vir- 


te tue and in purſuance of the power veſted in us by the 


© ſtatutes of this realm) by theſe preſents graciouſly diſ- 


ce penſe with you; that, together with the rectory of 
cc the pariſh church of in the county of: and dig- 
© ceſe of —— which you now poſſeſs, the annual fruits 
<c whereof, according to the valuation made in the books 


< of firſt fruits and tenths of eccleſiaſtical benefices te- 


© maining in the exchequer of our ſovereign lord the 
«king, do not exceed the ſum of——you may freely 


& and lawfully accept, and hold as long as you ſhall 


cc live, the rectory of the pariſh church of —— in the 
county of———and dioceſe of=—not diſtant from the 


H 3 former 
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102 Fi Pluralitp. 
& former above miles or thereabouts, the annual 
« fruits whereof according to the valuation aforeſaid, 
& do not exceed the ſum of Provided always, that 
& in each of the churches aforeſaid, as well in that, 
from which it ſhall happen that you ſhall be for the 
„ greater part abſent, as in the other, on which you 
<< ſhall make perpetual and perſonal reſidence, you do 
<« preach thirteen ſermons every year according to the 
< ordinances of the church of England promulged in 
that behalf; and do therein fincerely religiouſly and 
© reverently handle the holy word of God; and that in 
«0 2he e from which you ſhall happen to be moſt 
“e abſent, you do nevertheleſs exerciſe hoſpitality, two 
* months yearly ; and for that time, according to the 
& fruits and profits thereof, as much as in you lieth, you . 
c do ſupport and relieve the inhabitants of that pariſh, 
£ eſpecially the poor and needy, Provided alſo, that 
<& the cure of the ſouls of that church from which you 
c ſhall be moſt abſent, be in the mean time in all re- 
* ſpects Jaudably ſerved by an able miniſter, capable to 
tc explain and interpret the principles of the chriſtian 
ce religion, and to declare the word of God unto the 
% people, in caſe the revenues of the ſaid church can 
«© conveniently maintain ſuch miniſter ; and that a com- 
c petent and ſufficient ſalary be well and truly allowed 
<< and paid to the ſaid miniſter, to be limited and allotted 
4 by the proper ordinary at his diſcretion, or by us or 
© our ſucceſſors, in caſe the dioceſan biſhop ſhall not 


A 


| 

0 take due care therein. Provided nevertheleſs, that ; 

ce theſe preſents do not avail you any thing, unleſs duly ö 

confirmed by the king's letters patent. Given un- L 

»der the ſeal of our office of faculties, this —day ( 

„ 7 

The lord chancellor's confirmation: a 

George the third, &c. To all to whom thefe our t 

3 preſent letters ſhall come, greeting: We have ſeen t 

| certain letters of diſpenſation to theſe preſents annexed ; b 

| * which, and every thing therein contained, according c 

; | 4 to a certain act in that behalf made in the parliament o 
„ of Henry the eighth heretofore king of England, our 3 

| - ©. predecefior, we have ratified approved and confirmed, 0 

| and for us our heirs and ſucceffors we do ratify approve 0 


and confirm by theſe preſents: So that the reverend' 
„ A. B. clerk, maſter of arts, in the letters aforeſaid nam- 
«Ka, may uſe have and enjoy, 8 and quietly with 
« impunity, 


I > oy et in nas 
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of vellum or parchment, or ſheet or piece of paper, on 
which any diſpenſation to hold two eccleſiaſtical dignities 
or benefices, or both a dignity and a benefice, ſhall be 
ingroſſed or written, there ſhall be paid a treble forty 
ſhilling ſtamp duty. | n 


for eccleſiaſtical miniſters may not by corrupt and indi- lifts. 
rect dealings be transferred to other uſes, it is enacted, 
that no leaſe be made of any benefice or eccleſiaſtical 
promotion with cure, or any part thereof, and not being 
impropriated, ſhall endure any longer than while the leſ- 

ſor ſhall be ordinarily reſident, and ſerving the cure of 
ſuch benefice without abſence above fourſcore days in 
any one year; but every ſuch leaſe, immediately upon 
ſuch abſence, ſhall ceaſe and be void; and the incum- 
bent ſo offending ſhall for the ſame loſe one year's profit 

of his ſaid benefice, to be diſtributed by the ordinary 
among the poor of the pariſh. And all chargings of 
ſuch benefices with cure with any penſion, or with 
any profit out of the ſame to be yielded or taken, 
other than rents reſerved upon leafes, ſhall be void. 
Provided, that every parſon by the laws of this realm 
allowed to have two benefices, may demiſe the one of 
them upon which he ſhall not be moſt ordinarily reſident, 

to his curate only that ſhall there ſerve the cure for him!: 

but ſuch leaſe ſhall endure no longer than during ſuch 
.curate's reſidence without abſence above forty days in any 

one year. /. 2. | 2 ine 
9. By the 1 W. c. 26. If the univerſities ſhall preſent popifh liviap, 
or nominate to any popiſh benefice with cure, prebend, 

or other eccleſiaſtical living, any perſon who ſhall then 

have any other benefice with cure of ſouls; ſuch preſen- 

tation ſhall be void. | | 


premiſſes, or of any other gifts or grants by us heteto- 


in the 
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impunity, and lawfully, all and ſingular the things in 
the ſame ſpecified, according to. the force form and 
effect of the ſame, without any impediment  whatſo- 
ever, altho* expreſs mention of the certainty of the 


fore made to the ſaid A. B, be not made in theſe pre- 

ſents ; or any other thing, cauſe, or.matter whatſoever 

in any wiſe notwithſtanding. In teſtimony whereof 

we have cauſed theſe our letters to be made patent. 

Witneſs our ſelf at Weſtminſter, the — day of 

year of our reign.” I eo ee 

7. By the ſeveral ſtamp acts; for every ſkin or piece Stamp duty. 
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8. By the 13 Ei. c. 20. That the livings appointed Leaſes of pura- 
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- Polygamy. 


LY the x J 5 If any 765 within his ih 


dominions of England and Wales, being e all 
marry any perſon, the former huſband or wife being Shue: + 
every ſuch offence Hall be felony, and the perſon „5 offending 


Hall [uffer death as in caſes of felony; ; and, 11 id: tried in the 


county where he or ſhe was apprehended, as i the offence had 
been committed in ſuch county. 

Provided, that this ſhall not extend to any perſon, whoſe 
buſband or wife ſhall be. continually remaining beyond the feas 
for 77550 years together : _ 

Or whoſe huſband or wife ſhall abſent him or her elf the 
one from the other, for ſeven years together, in any part within 
bis majeſty's dominions, the one of them ot ern the ather 
zo be living within that time. 

Provided alſo, that this jhall not extend” to any "perſon that 
Pool be at the time of ſuch marriage divorced by any ſentente in 
the eccleſiaſtical court : 

Or to any perſon where the former . marriage bath been by 
Sentence 1 in the ecchfiaſtical court declared to be void and of 
ao effects _ 

Vor to am perſon by | reaſon of any ef er marriage had or 
1 within age of conſent. 

Provided al, a a that no attainder for, this offence mad 725 

by this att, Pall work any N of blood, 2 of datiers 
or 4 Hauler n of beirn. 


ii 


Vary perſon within his jeſt 4 kan of Blend! 


Wales] If the firſt marriage was beyond ſea, and the lat- 


ter in England, the party may be indicted here, becauſe 


the latter marriage makes the offence; but if the firſt mar- 
eriage was in England, and the latter beyond ſea, it ſeem- 
eth that the offender cannot be indicted here, becauſe 
the offence was not within the NI Kely. 79, 


_ Being 1 5 1 This extendeth to a marriage de facto, 
or voidable by reaſon of conſanguinity, affinity, or ſuch 
like; for it is a marriage in judgment of law until it be 


avoided ; ; and therefore tho' neither marriage be de jure, : 


yet they are within this ſtatute, 3 /»ft. 88. 


Shall marry any perſon, the former e or wife Jake 
gol If a man marrieth a wife, and then marrieth an- 
| | other 


— 


r 


Polygamy. 
other the former wife being living, and then ſuch firſt 
wife dying he marrieth a third the ſecond wife being 
living; this marrying of the third is not felony, becauſe 
the marriage with ſuch ſecond wife was merely void : 
but otherwiſe it would have been if he had married 
the third, the firſt and true wife being living. 1 H. H. 


693. 3 | | 


Every ſuch offence ſhall be felony] And ſach ſecond mar- 


riage is merely void. 3 If. 88. 


And the perſon ſo offending ſhall ſuffer death as in caſes of 
felony] Yet he ſhall have the benefic of clergy; the ſame 
being not excluded by expreſs words. 3 Inft. 89. 

And /hall be tried] The firſt and true wife is not to be 
allowed as a witneſs againſt the. huſband j bur it ſeemeth 
clear, that the ſecond wife may be admitted to prove the 


ſecond marriage, being not ſo much as his wife de facto. 


1H, H. 693. | 


In the county where he or ſhe was apprehended] This is 
added only cumulative ; for he may be indicted where the 


| ſecond marriage was, though he be never apprehended ; 


and ſo be proceeded againſt to outlawry. 1 H. H. 
694. THT | 


Shall not extend to any perſon, whoſe huſband or wife ſhall 
be continually remaining beyond the ſeas for ſeven years together] 
And in this caſe notice that he or "ſhe is living, is not 
material, in reſpect of the commorancy beyond ſea, 
REM. EO 

Beyond the ſeas] And this, although it be within the 
king's dominions; as in New England, or Ireland. 
1 H. . 693. n re 17 


© Or "whoſe buſhand or wife Pall abſent hin: or ber ſelf the 


one from the other, for ſeven years together, in auy'part within 


his majeſly's dominions, the one of. them not tnowing the other 


to be living within that time] So that in this caſe notice 
is material, and maketh the offence. '3 T1n/?. 88. 
Shall not extend to any perſon that ſhall" be at the time 


of ſuch marrage divorced by any ſentence in the eccleſiaſtical 
court] And this is intended a divorce not à vinculo matri- 


monii, for then without the aid of any proviſo either may 


freely marry ; but it muſt be intended of divorces a menſa 
et thoro. 1 H. H. 694. 


Nor 
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polygamy: = 


Nor to any perſon by reaſon of any former marriage had 
or made within the age . If the man be above 
fourteen and the wife under twelve, or if the wife be 
above twelve and the man under fourteen, yet may the 


huſband or wife ſo above the age of conſent diſagree to 


the eſpouſals, as well as the party that is under the age 
of conſent; for the advantage of diſagreement muſt be 
reciprocal. And ſo it was reſolved by the judges and 


Civilians, T. 42 El. in the king's bench, in a writ of er- 


ror between Babington and Warner. So as if either party 


be within age of conſent, it is no former marriage within 


this act. 3. 89. 


; E. 4 G. Strutville's caſe, By Petr chief juſtice : 
Where a woman marries a ſecond huſband, the firſt huſ- 
band being alive, and the.ſecond not privy ; as to what 
ſhe acquired during the cohabitation, ſhe ſhall be eſteemed 
as a ſervant to the ſecond huſband, who is intitled to the 
benefit of her a dreh 
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Popery. 


I. Papal encroachments in this realm. 


II. Popiſb juriſdiction abolifoed. 
III. Peter-pence aboliſhed.. 
IV. Firſt fruits and tenths. taken from the Pope. 
V. The pope s preſentation 10 * 15 
VI. Appeals to Rome. 
* Bringing bulls and other 6 EY 
Rome. 
VIII. Popiſb books and relicks. 
IX. Feſuits and popiſh pricfts. 
X. Saying or hearing maſs. 
XI. Prequenting conventicles. 
XII. Foreign education of papiſts. 
XIII. Popiſh children of proteſtants. 
XIV. Proteſtant children of papiſts. 
XV. Papiſts not repairing to church, 
| | XVI. Per- 


- <.4 =Q@ @ © > @ Q 


Popery. 


XVI. Perverting others or being perverted fo 


Fe. 
XVII. Entring into foreign ſervice. 
XVIII. Refuſing the oaths and Subſcriptions. | 
XIX. Armour and ammunition. 
XX. Horſes. 
XXI. Popiſh baptiſm. 
XXII. Popiſb marriage. 
XXIII. Popiſh burial. 
XXIV. Heirs of popiſo hanke. 


XXV. Popiſh wife. 


XXVI. Popiſh ſervants or ſojourners. 

XXVII. Popiſh ſchoolmaſters. 

XXVIII. Papiſts ſhall not fucceed to the crown 
of this realm. 

XXIX. Papiſis ſhall not fit in either houſe of 
parliament. 

XXX. Papiſts ſhall not preſent to benęſices. 

XXXI. Shall be as excommunicated, , ' 


XXXII. Shall not repair to court. 


ä III. Shall not come within ten miles of Lon- 

on. 

XXXIV. Shall not remove above five miles from 
their habitation, 

XXXV. Shall be diſabled as to In, phyſick, and 
offices. 

XXXVI. Shall not be executors, 3 or 
guardians. 

XXXVII. Iurolling deeds and wills of papiſts. 

XXXVIII. Regiſtring eftates of papiſts. . 

XXXIX. Papiſts to pay double taxes. 

XL. Lands given to ſuperſtitious uſes, 

XLI. Preſentment of papiſts to the courts pans 

and temporal. | 

XLII. Information againſt popits not reſtrained to 
the proper county. 

XLIUI Peers how to be tried in caſes of recuſancy. 

XLIV. 2 72 
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| XLIV. Papiſts conforming. _ | 
XLV. Saving of the eccleſiaſtical Juriſdiction. 


I. Papal incroachments in this realm. 


7 8 HERE doth not appear much of the pope's 

th power in this realm before the conqueſt, But 
the pope having favoured and ſupported king William the 
firſt in his invaſion of this kingdom, took that opportunity 
of enlarging his incroachments, and in this king's reign 
began to ſend his legates hither; and - prevailed with 
Henry the firſt to give up the donation of biſhopricks ; 
and in the time of king Stephen gained the prerogative of 
appeals; and in the time of Henry the ſecond exempted 
all clerks from the ſecular power. 1 Haw.49, 50. ; 

2. And not long after this, by a general excommuni- 
cation of the king and people, for ſeveral years, becauſe 
they would not ſuffer an archbiſhop to be impoſed upon 
them; king John was reduced to ſuch traits, that he 
was obliged to ſurrender his kingdoms to the pope, and 
to receiye them again, to hold of him for the rent of a 
thouſand marks. 1 Haw. oo. ! 

23. And in the following reign, of Henry the third; 
partly from the profits of our beſt church benefices, which 
were generally given to Italians and others refiding at the 
court of Rome, and partly from the taxes impoſed by the 
pope, there went yearly out of the kingdom 70,0001. 
an immenſe ſum in thoſe days, 1 Haw. 50. | : 

4. The nation, being under this neceſſity, was obliged 

eee e rerogative of the prince and the u. 
berties of the people, by many ſtrict laws; as will ap- 
pear in the following ſections, 1 Hat. 50. 


RY 
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7 II. Popiſh juriſdiction aboliſhed, 


1. Art. 37. The biſhop of Rome hath no juriſdiction 

in this realm of England. f 0 
2. Can. 1. All eccleſiaſtical perſons ſhall faithfully 
keep and obſerve, and (as much as in them lieth) ſhall 
cauſe to be obſerved and kept of others, all and ſingular 
laws and ſtatutes made for reftoring to the crown of this 
kingdom. the ancient juriſdiction over the ſtate eccleſiaſti- 
cal, and aboliſhing all foreign power repugnant to the 
ſame. And all eccleſiaſtical perſons having cure of ſouls, 
and all other preachers and readers of divinity lectures, 
ſhall to the utmoſt of their wit knowledge and learning, 


purely and ſincerely, without any colour or diſſimulation, 24, 
: | 1 teach 


_ - notwithſtanding. /. 16. 


Popery. 


teach manifeſt open and declare, four times a year at leaſt, 
in their ſermons and other collations and lectures, that all 


uſurped and foreign power (foraſmuch as the ſame hath no 


eſtabliſhment nor ground by the law of God) is for moſt 
juſt cauſes taken away and aboliſhed; and that therefore 


no manner of obedience or ſubjection is due unto any ſuch 
foreign power. | 


3. By the 26 Hl. 8. c. 1. The king ſhall be taken as 
the only ſupreme head in earth of the church of England, 


and ſhall have and enjoy annexed to the imperial crown 


of this realm, all honours dignities preheminences juriſ- 
ditions privileges authorities immunities profits and com- 
modities to the ſaid dignity of ſupreme head of the ſame 
church belonging; and ſhall' have power, from time to 
time, to viſit repreſs redreſs reform order corre& reſtrain 


and amend all ſuch errors herefies abuſes offences con- 


tempts and enormities, which by any ſpiritual authority 


may lawfully be reformed repreſſed ordered redrefſed cor- 


rected reſtrained or amended; any uſage, cuſtom, foreign 
laws, foreign authority, preſcription, or any other thing 


to the contrary notwithſtanding. 


4. And by the 35 H. 8. c. 3. Whereas the king hath 


- heretofore been and is juſtly Jawfully and. notoriouſly 


known named publiſhed and declared, to be king of Eng- 
land France and Ireland, defender of the faith, and of the 
church of England and alſo of Ireland in earth ſupreme 
head, and hath juſtly and lawfully uſed the title and name 
thereof; it is enacted, that all his majeſty's ſubjects ſhall 
from henceforth accept and take the ſame his majeſty's 


ſtyle as it is declared and ſet forth in manner and form 


following; wiz. Henry the eighth, by the grace of God, king 
of England France and Ireland, defender of the faith, and of 
the church of England and alſo of Ireland in earth the ſupreme 
head: and the ſaid ſtyle ſhall be for ever united and an- 
nexed to the imperial crown of this realm, 

5. And by the 1 Eliz. c. 1. To the intent that all the 
uſurped and foreign power and authority, ſpiritual and 
temporal, may for ever be clearly extinguiſhed, and never 
to be uſed or obeyed within this realm; it is enacted, 
that no foreign prince perſon prelate ſtate or potentate, 


\ ſpiritual or temporal, ſhall at any time uſe enjoy or exer- 


ciſe any manner of power juriſdiction ſuperiority autho- 
rity preheminence or privilege, ſpiritual or eccleſiaſtical, 
within this realm; but the ſame ſhall be clearly aboliſhed 
for ever: any ftatute, ordinance, cuſtom, conſtitutions, 
or any other matter or cauſe whatſoever to the contrary 


And 


1 oy 


according to the true order and cour 


- 
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And ſuch juriſdictions privileges ſuperiorities and pre- 
heminences, ſpiritual and eccleſiaſtical, as by any ſpiritual 


or eccleſiaſtical power or authority hath been heretofore 
or may lawfully be exerciſed or uſed, for the viſitation of 
the eccleſiaſtical ſtate and perſons, and for reformation 


order and correction of the ſame, and of all manner of 


errors hereſies ſchiſms abuſes offences contempts and enor- 
mities, ſhall for ever be united and annexed to the im- 


perial crown of this realm. /.. 17. 


And for the utter extinguiſhments of all foreign and 
uſurped power and authority, it is enacted ; that if any 


_ perſon ſhall by writing, printing, teaching, preaching, 
_ expreſs words, deed or act, adviſedly maliciouſly and di- 


rectly affirm hold ſtand with ſet forth maintain or defend 


the authority preheminence power or juriſdiction, ſpiritual 
or eccleſiaſtical, of any foreign prince prelate perſon ſtate 
or potentate whatſoever, heretofore claimed uſed or uſurp- 


directly put in ure or execute any thing, for the extolling 
advanceinent ſetting forth maintenance or defence of any 
ſuch pretended or uſurped juriſdiction power preheminence 
and authority, or any part thereof; he, his abettors 
aiders procurers and counſellors, being thereof attainted 

10 of the common 
laws of this realm, ſhall for the firſt offence forfeit to the 
king all his goods and chattels, as well real as perſonal; 
and if he have not goods worth 201 he ſhall alſo be im- 


ed Wy this realm; or ſhall adviſedly maliciouſly and 


priſoned for a year; and alſo all the eccleſiaſtical promo- 


tions of every ſpiritual perſon ſo offending ſhall be void : 
for the ſecond offence ſhall: incur a premunire: and for 
the third offence ſhall be guilty of high treaſon. But no 


_ perſon ſhall be moleſted for any offence by preaching 
teaching or words, unleſs he be indicted within one half 
year. And no perſon ſhall be indicted or arraigned for 


any offence adjudged by this aR, unleſs there be two ſuf- 
ficient witneſſes or more, to teſtify the offence; and the 
ſaid witneſſes, or ſo many of them as ſhall be living, and 
within the realm at the time of the arraignment, ſhall be 
brought forth in perſon face to face to give evidence, if the 
party require it. And if any perſon ſhall happen to give 


relief aid or comfort, to a perſon offending in any ſuch 


caſe of præmunire or treaſon ; this ſhall not be taken to 
be an offence, unleſs there be two ſufficient witneſſes 
openly to teſtify, that the perſon had notice and know- 
ledge of the offence committed, / 27, 28, 29, 30, 31, 


377 38. And by the 23 El. c. 1. ſ. 8. The juſtices of 


te 
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the peace may inquire of offences within this act (but not 
hear and determine the ſame), within a year and a day after 
the offence committed, | ls 3 X 
6. And by the 5 El. c. 1. (which act is required to 

read at every quarter ſeſſions, leet and law day, and once 
in every term in the open hall of every houſe of court and 
chancery), if any perfon ſhall by writing, printing, 
preaching or teaching, deed or act, adviſedly and witting- 
ly hold or ſtand with, to extol ſet forth maintain or de- 
fend the authority juriſdiction or power of the biſhop of 
Rome or of his ſee, heretofore claimed uſed or uſurped 
within this realm; or by any ſpeech open deed or act, 


adviſedly and wittingly attribute any ſuch manner of 
juriſdiction authority or preheminence to the ſaid biſhop 


or ſee of Rome within'this realm : he, his abettors pro- 
curers and counſellors, and alſo their aiders aſſiſtants and 


- comforters, upon purpoſe and to the intent to ſet forth 


further and extol the ſaid uſurped power, being thereof 


| lawfully indicted or preſented within one year, and con- 


victed or attainted at any time after, ſhall incur a præmu- 
nire: And as well juſtices of aſſize in their circuits, as 


' Juſtices of the peace in their quarter or open ſeſſions, may 


inquire thereof as of other offences againſt the peace, and 
ſhall certify every preſentment thereof into the king's 
bench, within forty days, if the term be then open; if not, 
at the firſt day of the full term next following the ſaid 
forty days; on pain of 1001: and the juſtices of the king's 
bench ſhall hear and determine the ſame, as in other caſes 
of præmunire. And for the ſecond offence, ſuch perſon 
ſhall be guilty of high treaſon : But not to work corrup- 
tion of blood, diſheriſon of heirs, or forfeiture of dower. 
Provided, that the charitable giving of reaſonable alms to 
any offender, without fraud or covin, ſhall not be deemed 
any ſuch abetment procuring counſelling aiding aſſiſting 


or comforting, as thereby to incur any pain or forfeiture, 


His abettors procurers and counſellors, and alſo their aiders 
aſſiftants and comforters] An indictment againſt any ſuch 
perſon. muſt be, 4#now:ng the principal to be a maintainer 
of the juriſdiction of the pope; and to ſay, againſt the 


| form of the flatute only, is not ſufficient. 1 H. H. 332. 


, Charitable giving of reaſonable alms] This ſpecial clauſe 


of giving alms not to make an aider or comforter, if the 


alms be reaſonable and without covin, tho' the offender 
be not impriſoned nor under bail, ſeems to be but agree- 
able to the common law; and therefore it ſeems even by 

the 
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which oaths the ſaid biſhop or juſtices 


Popery. 
the common law, if a phyſician or ſurgeon. miniſter help 
to an offender ſick or wounded, tho' he know him to be 

an offender even in treaſon, this makes him not a traytor, 
for it is done upon the account of common humanity ; 
but it will be miſpriſion of treaſon, if he know it, and 
do not diſcover him. 1 H. H. 125 f | 
7. Finally, by the 3 J. c. 4. If any perſon ſhall, either 
upon the ſeas, or beyond the ſeas, or in any other place 
within the king's dominions, put in practice to abſolve 
perſuade or withdraw any of his majeſty's ſubjects from 


their natural obedience, or to reconcile them to the pope 


or ſee of Rome, or to any other prince ſtate or potentate ; 
or ſhall be willingly ſo abſolved or withdrawn as afore- 
ſaid, or willingly reconciled, or ſhall promiſe obedience 
to any ſuch pretended authority prince ſtate or potentate; 
he, his procurers and counſellors, aiders and maintainers, 


+ knowing the ſame, ſhall be guilty of high treaſon. / 22, 


"2 
But this ſhall not extend to any perſon who ſhall be 


--reconciled to the pope or ſee of Rome (for and touching 
the point of ſo being reconciled only) that ſhall return 


into this realm, and thereupon within ſix days before the 
+ biſhop of the dioceſe or two juſtices of the peace of the 


- county where he ſhall arrive, ſubmit himſelf and take the 


. oaths (of allegiance and ſupremacy, 1 fl. 1. c. 8.): 
ſhall certify at the 


next ſeſſions, on pain of 40 l. / 24. . 
And perſons ſhall be tried for theſe offences, at the 


aſſizes of that county, or in the king's bench, and be 
there proceeded againſt as if the treaſon had been commit- 
ted in the county where the perſon ſhall be taken. . 25. 


| III. Peter- pence aboliſhed, 


Pieter. pencs was an annual tribute of one penny, paid at 
Rome out of every family at the feaſt of St. Peter. Gib. 


87. 
And this, Ina the Saxon king, when he went in pil- 


f grimage to Rome about the year 740, gave to the pope, 


partly as alms, and partly in recompence of a houſe erect- 
ed in Rome for Engliſh pilgrims. God. 111, 355. 
And this continued to be paid generally until the time 


of king Henry the eighth, when it was enacted, that from 
thenceforth no perſon ſhall pay any penſions, cenſes, por- 
tions, peter-pence, or any other impoſitions, to the uſe 


of the biſhop or ſee of Rome. 25 H. 8. c. 21. 


4 


& 


IV. Firſt 
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; 


. 5 inf fratty and lb, talen from the 3 . 


Hs. fruits, annates, or primitiz, are the firſt fruits 
after the avoidance of every ſpiritual living for one whole 
year. Theſe have been paid of very ancient time; for 
amongſt the laws of 3 na, who began his reign in the 
year 712, there is an order for the payment thereof. But 
the pope did not obtain to have them appropriated to him- 


ſelf, until after the reign of king Edward the firſt. 4 inf. 


120. Gad. Introd. 49. Degge P. 2. c. 15. 

Tentbs, decimæ, are the tenth. part of the yearly 1 value 
of all eccleſiaſtical livings. This payment was exaCted 
from the clergy by the pope in the reign of king Edward 
the firſt; and was, ſometimes granted by the pope to the 
kings of this realm, eſpecially. for the aid of the holy 


land: but afterwards theſe tenths became wholly appro- 


benen to the ſee of Rome. 4 In. 120, 121. 

But by the 26 H. 8. c. 3. The revenues of the firſt 
rute and tenths are for ever annexed to the imperial 
crown wot this realm. 


* 


V. The pope's preſentation to benefices. 
1. i, the 25 Ed. 3. ff. 6. If any reſerv ation, colla- 


tion, or proviſion be TE. by the court of Rome, of atly 
archbiſhoprick, biſhoprick, dignity, or other benefice, 
in diſturbance of the rightful donors; the king ſhall pre- 
ſent for that time, if ſuch donors ſhall not themſelves 
- exerciſe their right. And if perfons lawfully preſented 
ſhall be diſturbed by ſuch proviſors; then the ſaid provi- 
ſors, their procurators, executors, and notaries ſhall be 
attached by their body, and brought in to anſwer, and it 


[ 


they be convict, they ſhall abide in priſon without bail, 


till they have made fine to the king and gree to the-party 
grieved; and before they. be delivered, they ſhall make 
full renunciation, and find ſurety that they ſhall not at- 
tempt ſuch things in time to come. And if they cannot 
be found, -the exigent ſhall go againſt them. 

2. By the 38 Ed. 3. fl. 2. To. ceaſe the perils; that 
ſhall happen, becauſe of proviſions of benefices ; it is or- 
dained, that all perſons obtaining ſuch proviſions, / ſhall 
- be puniſhed according to the aforeſaid ſtatute of the 25 
Ed. 3. and they who cannot be attached, if they appear 
not in two months, ſhall be puniſhed according to the 
ſtatute of proviſors of the 27 Ed. 3. c. 1. (hereafter ſel- 
lowing.) | 

Vor. III. 1 0 3. By 
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3. By the 12 R. 2. e. 15. No perſon ſhall paſs or ſend 
out of the realm, without the king's licence, to provide 
for himſelf a benefice ; on pain that ſuch proviſor ſhall be 
'out of the king's proteQion, and the beitefice to be void, 

4. And by the 13 R. 2. N e. 1+ & 
a benefice contrary to the ſtatute of the 25 Eu. 3. aal bi 
he ſhall be baniſhed out of the realm for ever, und h 
lands and goods forfeited to the king. 

F. By tbe 3 R. 2. c. 3. No perſon ſhall eke to ferm 
any benefice of an alien, without the king's licence; nor 
ſnall convey money out of the realm for ſuch ferm: on 
pain of being 1 as by T6 ſtatute of proviſors of 
the 27 Ed. 3. 
6. And by the 7 R. 2. b. 18. If any aliew ſhall pur- 
; : chaſe and occupy any benefice, without the king's licence; 
„„ he ſhall be compriſed within the ſtatute of the 3 K. 2. c. 3, 
and moreover ſhall incur the forfeitures of the 25 Ed. 3. 
A. 5. c. 22. (that 1s, he Hall be out of the king's protection.) 
7. And finally, by the 16 R. 2. c. 5. which is the fa- 
mols ſtatute cal ed the ſtatute of præmunire; If any ſhall 
purchaſe or purſue, in the court of Rome or elſewhere, 
any tranſlation of any prelate out of the realm, or from 
one biſhoprick to another. he ſhall be put out of the 
king's protection, his lands and goods forfeit to the king, 
and ſhall be attached by his body * he may be found, and 
brought before the king and his council there to anſwer, 
or elſe proceſs to be made againft him by premunire Tp, 
as in other ſtatutes of proviſors. 


* Shall be put out of the king f proteflion] By theſe. words, 
the perſons attainted in a writ of premunire, are diſabled 
to have any action or remedy by the king's law or the 
"king's writs ; for the law and the king's writs are the 
things whereby a man is protected and aided ; ſo as he 


who is out of the king's protection, is out of the aid and 
protection of the law. 3 inf. 126. 3 | 5 
— 8 | 15 
VI. Appeals to | Rome. be 
1. The Guede concerning the prohibition of appeals P 5 
| to o Rome, are but declaratory 'of the ancient law of the 1 
| | realm. 4 Inft. 340, 341. * 
5 2. The firſt attempt of any appeal to the fe of: Rome es 


out of England, was by Anſelm archbiſhop of Canterbu Ma 
in the reign of William Rufus; and yet it took no effe effect 208 


4 * . 


. 25 
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And the fame is oppoſed by the ſtatutes following: 

3. By the 27 Ed. 3. c. 1. called the ſtatute of provi- 
ſots, All the people of the king's ligeance, which ſhall 
draw any out of the realm in plea, whereof the cogni- 
ſance pertaineth to the king's court, or of things whereof 
judgments be given in the king's court, or which do ſue 
in any other court, to defeat or impeach the judgments. 

iven in the king's court, ſhall have a day containing the 
[ace of two months by warning to be made to them, to 
appear before the king and his council, or in his chancery, 
or before the king's juſtices of the one bench or the other, 
to anſwer to the king for the contempt. And if they 


come not at the day to be at the law; they, their procu- 


rators attornies executors notaries and maintainers, ſhall 
be put out of the king's protection, and their lands and 
Ok forfeit to the king, and their bodies (whereſoever 
they may be found). ſhall be taken and impriſoned and 


ranſomed at the king's will: And upon the fame a writ 


| ſhall be made, to take them by their bodies, and to ſeize 


their lands and goods into the king's hands; and if it be 

returned that they be not found, they ſhall be put in exi- 

gent and outlawed. Cir „ hs 
4. By the 38 Ed. 3. fl. 2. To ceaſe the perils that 


| ſhall happen, becauſe of citations out of the court of Rome, 


upon cauſes whoſe cognizance pertaineth to the king's 
court ; it is ordained, that all perſons obtaining ſuch cita- 
tions ſhall be puniſhed according to the ſtatute of the 25 


Ed. 3. fl. 6. (above recited); and they who cannot be 


attached, if they appear not in two months, ſhall be pu- 
niſhed according to the aforeſaid ſtatute of proviſors. And 
the king, clergy, and laity do mutually engage, to ſtand 
by one another in defence of this at, | 815 

5. By the 13K. 2. fl. 2. c. 3. If any perſon ſhall bring 


or ſend into the realm any ſummons, ſentences, or ex- 


communications, againſt any perſon for executing the 


Ratute of proviſors ; he ſhall be impriſoned, and forfeit 
his lands and goods, and incur the pain of life and mem- 
ber: And if any prelate make execution thereof, his tem- 
poralties ſhall be taken into the king's hands; and if any 
perſon of leſs eſtate than a prelate make ſuch execution, 


he ſhall be impriſoned, and make fine and ranſom by the 


diſcretion of the king's council. | 

56. By the ſtatute of præmunire, 16 K. 2. c. 5. If any 
ſhall purchaſe or purſue, in the court of Rome or elſe- 
where, any proceſles, ſentences of excommunication, 


ments. 


bulls or inſtruments, ks perſon executing judg- 
2 * 
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ments in the king's courts; or ſhall bring within the 
realm or receive the ſame : he ſhall be put out of the king's 
protection, his lands and goods forfeit to the king, and 
fhall be attached by his body if he may be found, and 
brought before the king and his council there to anſwer, 
or elfe procefs to be made againft him by eee . 
2s in other ſtatutes of proviſorçs. 


; N elfewbere] It hath. been * that 91 in the eccle- 
fiaſtical courts within this realm are within theſe words, if 
they concern matters the cognizance whereof belongs to 
the common law 3..aS Where a biſhop depriyes an incum- 
bent of a donative, or excommunicates a man for hunting 
in his parks. 1 Hat. 8 
But it ſeemeth that a ſuit in thoſe courts, for a matter 
which appears net by the libel it ſelf, but oply by the de- 
fendant's plea or other, matter ſubſequent, to be of tempo- 
ral cognizance (as where a plaintiff libels for tithes, and 
the defendant pleads that they were ſevered from the nine 
parts, by which they became a lay fee}, is not within the 
ſtatute ;. becauſe it appears not that either the plaintiff or 
the judge knew that they were ſevered. 1 Haw. 52. 
7. Finally, by the 24 H. 8. c 13. All. cauſes teſta- 
mentary, cauſes of matrimony, and divorces, rights of 
tithes, oblations, and obventions (the knowledge whereof 
by the goodneſs of princes oß this realm, and by the laws 
and cuſtom of the ſame, appertaineth to the ſpiricual j ju- 
riſdiction of this realm) ſhall. be determined within the 
King's jurifdiction and authority, and not elſewhere ; any 
foreign inhibitions, appeals, ſentences, ſummons, cita- 
tions, ſuſpenſions, intendittions, excommunications,. re- 
ſtraints, judgments, or other proceſs or impediments 
whatſoever notwithſtanding. And all, ſpiritual perſons 
fhail and may. uſe, miniſter, and execute all divine ſer- 
vices, any foreign Citations, proceſies, inhibitions, ſuf- 
penſions, interdictions, Tee or appeals 
touching any the cauſes aforeſaid, from or to the ſee of 


Rome, or any other foreign prince 'or court, to the con- 


trary notwithſtanding : And if they ſhall, by the occa- 

ſion thereof, refuſe to miniſter the ſame, they ſhall be 
impriſoned for a year, and make fine and ranſom at the 
ing's pleaſure. 

And if any perſon in any of the. cauſes aforeſaid, ſhal} 
attempt or procure from the ſee of Rome or elſewhere, 
any, foreign proceſs, or other the inſtruments abovemen- 
tioned, or execute any of the ſame, or do any thing to 

the 
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the hindrance» of any proceſs ſentence judgment or deter- 
mination in any courts of this realm, for any the cauſes 
aforeſaid; he, his fautors comfortors abettors procufers 
executors and recen ſhall incyr a præmunire. | 


VII. Bringing bulls and other infiruments from Rome. 
1. By the 25 H. g. c. 21. If any perſon ſhall ſue to 


the court or ſee of Rome for any licence, faculty, or diſ- 
penſation, or put wy of the lame in execution ; he ſhall 
incur a premunire. 

2. And by the 28 H. 8. c. 5 All bulls; breves, facul- 
ties, and diſpenſations heretofore obtained of the ſee of 
Rome, ſhall be void; and ſhall not, be pleaded in, Any 
court of this realm, on pain of a premunire, 

Yet it hath been holden, that the alledging af: an an- 
cient bull, in order to induce another principal matter, 
whereon to ground a title, without claiming any thing 
from the bull it ſelf, is not within chis ſtatute. 1 * 
51. 

3. By the 13 Eliz. c. 2. If any perſon ſhall uſe or put 
in ure any bull writing or inſtrument written or printed, 
of abſolution or reconciliation obtained from the biſhop 
of Rome or other perſon claiming authority by or from 
him; or ſhall take upon him by colour thereof to abſolve 
or reconcile any perſon, or to grant or promiſe to any 
perſon any ſuch abſolution or reconciliation, by any 
ſpeech, preacking, teaching, writing, or any other open 
deed ; or ſhall willingly receive and take any ſuch abſo- 
lution or reconciliation ; or ſhall obtain from the biſhop 
of Rome any manner of bull, writing, or inſtrument, 

written or printed, containing any thing matter or cauſe 
whatſoever; or ſhall publiſh or by any means put in ure 
any ſuch bull, writing, or inſtrument ; he, his procurers 
abettors and counſellors to the fact and committing of the 
ſaid offence, being attainted according to the courſe of the. 
Jaws of this realm, ſhall be adjudged guilty of, high trea- 
ſon. And all aiders comforters or maintainers of any the. 
ſaid offenders, after committing any the ſaid offences, to 
the intent to ſet forth uphold or allow the execution of 
the ſaid uſurped power, ſhall incur a præmunire. | 

And if any perſon to whom any ſuch abſolution, re- 
conciliation, bull, writing or inſtrument ſhall be offered 
moved or perſuaded to be uſed put in ure or executed, 
ſhall conceal the ſame offer motion or perſuaſion, and not 
diſcloſe the ſame by writing or otherwiſe within ſix weeks 

| 3 | to 
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to ſome of the privy council; he ſhall be guilty of miſ- 


priſon of high treaſon. | | | 
And the juſtices of the peace may inquire thereof (but 


not hear and determine the ſame) within a year and a day 


after the offence committed. 23 El. c. 1. /. 8. 

And if any juſtice of the peace to whom any the ſaid 
offences ſhall be declared, do not within fourteen days 
ſignify the ſame to one of the privy council; he ſhall in- 
cur a præmunire. | 


VIII. Popiſh books and relicks. 


I. By the 3&4 Ed. 6. c. 10. All books called anti- 


phoners, miſſals, grailes, proceffionals, manuals, legends, 
pies, portuaſſes, primers in latin and engliſh, couchers, 
ournals, ordinals, or other books or writings heretofore 
uſed for the ſervice of the church, written or printed in 
the 'engliſh or latin tongue, other than ſuch as ſhall be 
ſet forth by the king's majeſty, ſhall be clearly and utter- 


ly aboliſhed, extinguiſhed, and forbidden for ever to be 


* 


uſed or kept in this realm. | 
And if any perſon or body corporate that ſhall have in 
his or their cuſtody any the ſaid books or writings, or 


any images of ſtone, timber, alabaſter, or earth, graven 


carved or painted, which have been taken 6 or ſtand 
in any church or chapel, and do not deſtroy the fame 
images and every of them, and deliver every of the ſame 


| books to the mayor, bailiff, conſtable, or churchwardens 
of the town where ſuch books ſhall be, to be by them 


delivered over openly within three months next following 


after ſuch delivery, to the archbiſhop, biſhop, chancellor, 


or commiſſary of the dioceſe, to the intent that they may 
cauſe them immediately after either tb be openly burnt, 
or otherwiſe defaced and deſtroyed ; (he, or they, ſhall 
for every ſuch book or books willingly retained forfeit to 
the king for the firſt offence twenty ſhillings, for the ſe- 
cond four pounds, and for the third ſhall ſuffer impriſon- 


ment at the king's will. 


And if any mayors, bailiffs, conſtables, or church. 
wardens, do not within three months after receipt of the 


ſame books deliver them to the archbiſhop, biſhop, chan- 


cellor, or commiſſary; and if ſuch archbiſhop, biſhop, 
chancellor, or commiſſary do not, within forty days after 
receipt of ſuch books, burn, deface and deſtroy the ſame; 


every of them ſo offending ſhall forſeit to the king 40 l. 
Ide one half of all which forfeitures ſhall be to any ef 


the ſubjects that will ſue for the ſame, 
« And 


Ws 
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And the juftices of aſſize in their circuits, and juſtices, 


of the peace in the general ſeſſions, may inquire of, hear, 
and determine the ſame. _ COLO NE: 

But nothing herein ſhall extend to any image or picture, 
ſet or graven upon any tomb, in any church, chapel, or 


church yard, only for a monnment of any king, prince, 
nobleman, or other dead perſon, which hath not been 


commonly reputed and taken for a ſaint. 


Alſo, any perſon may uſe. keep and have any primers 


in the engliſh or latin tongue, let forth by king Hen. 8, 


ſo that the ſentences of invocation or prayer to ſaints be 


blotted or put out of the ſame. | 

2. By the 13 Elia. c. 2. If any perſon ſhall bring into 
the realm any token or thing called by the name of agnus 
dei, or any croſſes pictures beads or ſuch like vain and 
ſuperſtitious things from the biſhop or ſee of Rome, or 
from any perſon authorized or claiming authority from the 
faid biſhop of Rome to conſecrate ar hallow the ſame ; 
and ſhall deliver or cauſe or offer to be delivered the ſame 


or any of them to any ſubject of this realm, to be worn 
or uſed: he, and alſo every other perſon who ſhall re- 


ceive the ſame to the intent to uſe and wear the ſame, 
ſhall incur a premunire, | 

Provided, that if any perſon to whom any ſuch agnus 
dei or other the things aforeſaid ſhall ; be offered to be de- 


| livered, ſhall apprehend the party offering the ſame, and 


bring him to the next juſtice of the peace, if he ſhall be 
able ſo to do; or for lack of ſuch ability, ſhall within 
three days diſcloſe the name of ſuch perſon ſo offering the 


| ſame and his dwelling place or place of reſort (which he 


ſhall endeavour himſelf to know by all the means he can) 


to the ordinary of the dioceſe or to a juſtice of the peace 


of the ſhire where ſuch perſon to whom ſuch offer ſhall be 
made ſhall be refiant; and alſo if ſuch perſon to whom 
ſuch offer ſhall be made ſhall happen to receive any ſuch 
agnus dei or other thing above remembred, and ſhall in 
one day next after ſuch receipt deliver the fame to a juſtice 
of the peace: in ſuch caſe he ſhall not incur any danger 
or penalty. | 


And if any juſtice of the peace, to whom any the ſaid 


offences ſhall be declared, do not within fourteen days 
ſignify the ſame to one of the privy council, he ſhall in- 
Cur a premunire, 

3. By the 3 J. c. 5. No perſon ſhall bring from beyond 
the ſeas, nor ſhall. print fell or buy any popiſn primers, 
ladies pſalters, manuals, r popiſh catcchiſms, miſ- 


+ , ſals, | 
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ſals, breviaries, portals, legends, and lives of ſaints, con- 


taining ſuperſtitious matter, printed or written in any 
language whatſoever, nor any other ſuperſtitious books 
printed or written in the engliſh tongue; on pain of 40s 
for every book, one third to the king, one third to him 
that ſhall ſue, and one third to the poor of the pariſh 
where ſuch books ſhall be TORE and the ſaid books to be 
burned. / 25. F 
And two juſtices of the peace (and en withia cities 
and towns corporate) may ſearch the houſes and lodgings 
of every popiſh recuſant convict, or of every perſon whoſe 
wife is a popiſh recuſant convict, for popiſh books and 


. relicks of popery; and if any altar; pix, beads, pictures, 


or ſuch like popiſh relicks, or any popiſh book or books, 
ſhall be found in any of their cuſtody, as in the opinion 
of the ſaid juſtices (or mayor) ſhall be thought unmeet 
for ſuch recuſant to have or uſe, the ſame ſhall preſent- 
ly be defaced and burnt, if it be meet to be burned; and 
if it be a crucifix, or other relick of any price, the ſame 
to be defaced at the general quarter ſeſſions of the peace 
in the county where the ſame ſhall be found, and the 
ſame ſo defaced to be reſtored to the owner. /. 26. 

Note; a recu/ant, in general, fignifieth any perſon, 
whether papiſt or other, who refuſeth to go to church 
and to worſhip God after the manner of the church of 
England; a popiſh recuſant, is a papiſt who fo refuſeth ; 
and a popiſb recuſant convict, is a papilt legally convicted 


of ſuch witency.” 4 


rx. 75 efuits ahd Re prieſts. 


1. By the 27 El. c. 2. All jeſuits, ſeminary priefts, 
and other prieſts whatſoever made or [ordained out of the 
realm, or within the realm, by any authority derived or 
pretended _ the {ee of Ronny: ſhall depart out of whe 
realm. / 

And it ſhall. not by lawful for any jeſuit, em inary 
prieſt, or other ſuch prieſt, deacon, or religious or eecle- 
ſiaſtical perſon whatſoever, being born within the realm, 
and made ordained or. profeſſed by any authority derived 
or pretended from the ſee of Rome, by what name title 
or degree ſoever the ſame ſhall be called or known, to 
come into be or remain in any part of the realm; and 
if he do, he ſhall be guilty of high treaſon. 2 

And every perſon who ſhall wittingly and willingly re- 
ceive relieve comfort aid or maintain any ſuch jeſuit ſemi- 

nary 
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nary prieſt or other prieſt deacon or religious or eccle- 
ſiaſtical perſon as aforeſaid, ſhall be guilty of felony wich- 


out benefit of clergy. / 4. 


And if any ſubject (not being a jeſuit ſeminary prieſt - 
or other ſuch prieſt degcon or religious or ecclefiaſtical 


perſon as is before mentioned) who ſhall be of or brought 
up in any college of jeſuits or ſeminary out of this realm 
in any foreign parts, ſhall not in fix months next after 
proclamation in that behalf to be made in the city of Lon- 
don under the great ſeal] of England, return into this 
realm, and thereupon (within two days next after ſuch 
return) before the biſhop of the dioceſe or two juſtices 
of the peace of the county where he ſhall arrive, ſubmit 
himſelf and take the oath of ſupremacy ; every ſuch per- 
ſon who ſhall otherwiſe return into or be in this realm 
without ſubmiſſion as aforeſaid, ſhall be guilty of high 
treaſon. /. 5. 1 | 1 

And if any perſon ſhall wittingly and willingly either 
directly or indirectly convey deliver or ſend, or procure 
to be conveyed or delivered to be ſent out of this realm 
into any foreign parts; or ſhall otherwiſe. wittingly or 
willingly give or contribute any money or other relief to 
or for any jeſuit ſeminary prieſt or ſuch other prieſt dea- 
con or religious or eccleſiaſtical perſon as is aforeſaid, or 
to or for the maintenance or relief of any college of 
jeſuits or ' ſeminary out of the realm in any foreign 
parts, or of any perſon then being of or in the fame 
colleges or ſeminaries and not returned with ſubmiſſion 
as in this act is expreſſed; he ſhall incur a præmunite. 
Le 
heard and determined as well in the court of king's bench 
in the county where the ſame court ſhall for the time be, 
as alſo in any other county within this realm where the 
offence ſhall be committed, or where the offender ſhall be 
taken. /. 8. Eh 
But nothing herein ſhall extend to any ſuch jeſuit ſe- 
minary prieſt or other ſuch prieſt deacon or religious or 
eccleſiaſtical perſon as is before mentioned, as ſhall within 
three days after he come into the realm, ſubmit himſelf 
to ſome archbiſhop or biſhop of this realm or to ſome juſ- 
tice of the peace within the county where he ſhall ar- 
rive or land, and do thereupon truly and fincerely before 
ſuch archbiſhop biſhop or juſtice of the peace take the 
oath of ſupremacy, and by writing under his hand confeſs 
and acknowledge, and from thenceforth continue, his 


due 


ind every offence againſt this act may be inquired of 
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very any of the ſaid offenders ſhall 
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due obedience to the laws and ſtatutes of this realm in 
cauſes of religion. | 


* 7 


ae ug 

And every wt ſhall know and underſtand. that 
any ſuch. jeſuit ſeminary prieſt or other prieſt abaveſaid 
ſhall be within this reaim, and ſhall not diſcover the ſame 
to a juſtice of the peace or other higher officer in twelve 
days, but willingly conceal his knowledge therein; ſhall 
be fined and impriſoned. at the king's pleaſure, And if 
ſuch juſtice of the peace or other ſuch officer to whom 


ſuch matter ſhall be ſo diſcovered, do not within twenty 


eight days gave information thereof to ſome of the privy 
council; he ſhall forfeit 200 marks. /. 13. 
And ſuch of the privy council to whom ſuch informa- 


tion ſhall be made, ſhall thereupon deliver a note in 


writing, ſubſcribed with his hand, teſtifying that ſuch 
information was made to him. /. 1 


And all ſuch oaths and ſubmiſſions as ſhall be made by 


force of this act, ſhall be certified into the chancery by 


the parties before whom the ſame ſhall be made, within 


three months after ſuch ſubmiſſion; on pain of 1001, to 


the queen. / 15. 


And if any perſon fo ſubmitting himſelf ſhall within 
ten years after ſuch ſubmiſhon made come within ten 


miles of the place where the queen ſhall be, without eſpe- 


cial licence under her majeſty's hand; he ſhall take no 
benefit by his ſubmiſſion, but the ſame ſhall be void. 
18. 0 | 
7 2. By the 35 El. c. 2. If any perſon who ſhall be ſu- 
ſpected to be a jeſuit, ſeminary, or maſſing prieſt, being 
examined by any perſon having lawful authority in that 
behalf to examine him, ſhall refuſe to anfwer directly and 


truly whether he be a jeſuit, or a ſeminary or maſſing 


prieſt; he ſhall be committed to priſon by ſuch as ſhal 
ſo examine him, and there continue until he ſhall make 
direct and true anſwer to the ſaid queſtions whereupon he 


ſhall be ſo examined. /. 11. 


3. And by the 3 J. c. 5. Such perſon as ſhall firſt diſ= 
cover to any juſtice of the peace any recuſant or other 


| perſon who ſhall entertain or relieve any jeſuit, ſeminary, 
or popith prieſt, or ſhall diſcover any maſs to have been 
ſaid and the prieſt that ſaid the ſame, within three days 


after the offence committed, and by reaſon of ſuch diſco- 
e taken and convicted 


or attainted, —— ſhall not only be freed from the danger 


and penalty of any law for ſuch offences if he be an of- 
fender therein, but alſo ſnail have the third part of the 
4 7 Sr ans forfeiture 


Popery. 
forfeiture ſo as the total exceed not 1501; and if it do 
exceed 1501, he ſhalt have the ſum of 501 for every ſuch 
diſcovery ; and after conviction of the offender, he ſhall 


have a certificate from the judges, or juſtices of the peace 
before whom the conviction ſhall happen, to be directed 


to the ſheriff or other officer who ſhall ſeize the goods or 
levy the forfeiture,” commanding him to pay the fame 
out of the monies to be levied by virtue of the ſaid for- 
feitures. /. I. | 


X. Saying or bearing maſs. 


1. By the 23 El. c. 1. Every perſon who ſhall ſay or 
ſing maſs, ſhall forfeit 200 marks, and be committed to 
the next gaol for one year and further till he have paid 
the ſaid ſum. And every perſon who ſhall willingly hear 
maſs, ſhall forfeit 100 marks, and be impriſoned for a 

mt. 6 & >. . 
: A ſaid forfeitures, by another clauſe in the ſaid 
act, ſhall be one third to the king to his own uſe; one 
third to the king for relief of the poor in the pariſh where 
the offence ſhall be committed, to be delivered by war- 
rant to the principal officers in the receipt of the ex- 
chequer, without further . warrant from the king ; and 
one third to him who ſhall ſue. And if ſuch-perſon ſhall 
not be able, or ſhall fail to pay the ſame within three 


months after judgment given ; he ſhall be committed to 


priſon til] he have paid the ſame, or conform himſelf to 
go to church. /. 11. | | 3 
And the juſtices of aſſize and juſtices of the peace in 
their open quarter ſeſſions, may inquire of, hear and de- 
termine the ſame. S - 

But if the offender ſhall, before he be indicted, or at 
his arraignment or trial before judgment, ſubmit and 
conform himſelf before the biſhop: of the dioceſe; or be- 


fore the juſtices where he ſhall be indicted arraigned or- 


tried (not having before made like ſubmiſſion at his trial 


being indicted for the firſt offence); he ſhall be diſ- 


charged, upon his recognition of ſuch ſubmiſſion in open 


aſſizes or ſeſſions of the county where he ſhall be re- 


ſident. / 10. | 5 | 

2. And by the 3F. c. 5. Such perſon as ſhall firſt 
diſcover to any juſtice of the peace any maſs to have been, 
ſaid, and the perſons that were preſent at ſuch maſs, or 
any of them, within three days next after the offence 
committed, and by reaſon of ſuch diſcovery any of _ 
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ſaid offenders ſhall be taken and convicted or attainted, 
——ſhall not only be freed from the danger and penalty 
of any law for ſuch offences if he be an offender, but alſo 
Mall have the third part of the forfeiture, ſo as the total 
exceed not 1501; and if it do exceed 1501, he ſhall have 
the ſum of 501 for every ſuch diſcovery; and after con- 
viction of the ofender, he ſhall have a certificate from the 
judges or juſtices of the peace before whom the convic- 
tion ſhall happen, to be directed to the ſheriff or other 


officer who ſhall ſeize the goods or levy the forfeiture, 


commanding him to pay the ſame out of the monies to 


be levied by virtue of the ſaid forfeitures. /. f. 


| RI. Frequenting conventicles. 
Bok IF. c. 18. commonly called the act of tolera- 


tion, Every juſtice of the peace may require any perſon 


that goes to any meeting for the exerciſe of religion, 
to make and ſubſcribe the declaration of the 30 C. 2. 
againſt popery, and alſo to take the oaths of allegiance 
and ſupremacy (or the declaration of fidelity in caſe be 
ſcruples to take an oath); and upon refuſal thereof, ſhall 


commit him to priſon without bail, and ſhall certify the 


name of ſuch perſon to the next ſeſſions; and if he ſhall 
upon a ſecond tender at the ſeſſions refuſe to make and 
ſubſeribe the declaration aforeſaid, he ſhall be then and 
there recorded, and ſhall be taken thenceſorth for a po- 
piſh recuſant convict and ſuffer accordingly. / 
And there is a clauſe in the ſaid act, that nothing in 

that act contained ſhall give any eaſe benefit or advantage, 
to any papiſt or popiſh recuſant whatſoever, _ 1 


XII. Foreign education of papiſtis. 
1. By the 1 Ja. c. 4. Every perſon who ſhall paſs or 
go, or ſhall ſend any child or any other perſon under his 
enen into any the parts beyond the ſeas, out of 
the king's obedience, to the intent to enter into or be 
reſident in any college ſeminary or houſe of jeſuits prieſts 
or any other popiſh order profeſſion or calling, or re- 

air to any the ſame, to be inſtructed perſuaded or 
rengthened. in the popiſh religion, or in any ſort to pro- 
ſeſs the ſame; every ſuch perſon ſo ſending any child or 


* 


other perſon beyond the ſeas to any ſuch purpoſe, ſhall 


forfeit to the king 1001 ; and every ſuch perſon ſo paſſing 
or being ſent; ſhall in reſpect of himſelf only and * 
r. 1 | 0 


: of his heirs. or poſterity, be diſabled- to inherit-purchaſe 
take have or enjoy any lands profits goods debts. du+ 
ties legacies or ſums of money within this realm, and 
all eſtates and intereſt in truſt for him ſhall be void. 
%%% . 
But if ſuch perſon or child ſo paſſing or ſent ſhall 


after become conformable and obedient to-the laws of the 


church, and ſhall repair to church, and continue in ſuch 
conformity; be ſhall during ſuch time as he ſhall ſo 


continue, be diſcharged of every ſuch diſability and inca- 


pogithi ole Doin ne ones, ad apts 6) 4 
And by the ſame act, No woman, nor any child un- 
der the age of twenty one years (except ſailors or ſhip 
boys, or the apprentice or factor of a merchant) ſhall be 
permitted to paſs over the ſeas (except by licence of the 
king, or of ſix or more of the privy council under their 
hands); on pain that the officer of the port that ſhall 
willingly or negligently ſuffer any ſuch to paſs, or ſhall 
not enter the names of ſuch paſſengers licenſed, ſhall for- 
feit his office and his goods; and on pain that the owner 
of the ſhip that ſhall wittingly or willingly. carry any 
ſuch. over ſea without ſuch licence, ſhall forfeit the ſhip 
and tackle; and every maſter, or mariner of or in any 
veſſel offending as aforeſaid, ſhall. forfeit his goods, and 
be impriſoned. for twelve months. { 88. 
The one half of all which forfeitures ſhall. be to the 
king, and half to him that will ſue. . 9. = 
2. And by the 3 J. c. 5. If the children of, any ſub- 
je within this realm (the ſaid children not being ſoldiers 
mariners merchants or their apprentices or factors) to 
prevent their good education in England, or for any 
ther cauſe, ſhall be ſent or go beyond ſeas, without li- 
cence of the king, or of fix of the privy council (where- 


of the principal ſecretary to be one) under their hands 


and ſeals; every ſuch child ſhall take no benefit by any 
gift conveyance deſcent deviſe. or otherwiſe. of any lands 
leaſes or goods, until he being of the age of eighteen 
years take the oaths of allegiance and ſupremacy before 
a juſtice of the peace where the parent ſhall inhabit; and 
in the mean time the next of kin, who ſhall be no po- 
piſh recuſant, ſhall enjoy the ſame until he.ſhall conform 


himſelf and take the ſaid oaths and receive the ſa- 


#4 


crament: And after ſuch. oaths taken and conforming 
and receiving the ſacrament, he who received the pro- 
fits ſhall make account thereof, and in reaſonable time 


} 
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make payment thereof, and reſtore the value of ſuch 


goods. / 16. 
And all ſuch beben as ſhall fo ſend ſuch child or 


children over ſeas, ſhall forfeit 4001 (to him who ſhall. 


diſcover _ convict ” oftender. 11 & 12 . 6. 4. 


| 6.) 1b. | 


3. And by the 3 C. c. 2. If any perſon ſhall paſs or 


go, or ſhall convey or ſend, or cauſe to be ſent or con- 


veyed any child or other perſon into any parts beyond the 
ſeas out of the king' s -obedience, to the intent and pur- 
poſe to enter into or be reſident or trained up in any 


priory, abbey, nunnery, popiſh univerſity, college or 


ſchool, or houſe of jeſuits, prieſts, or in any private po- 
piſh findy; and ſhall be there by any jeſuit, ſeminary, 
prieſt,” frier, monk, or other popiſh perſon inſtructed 
perſuaded or ſtrengthened in the popiſh religion, in any 


ſort to profeſs the ſame ; or ſhall / convey or ſend, or cauſe 


to be conveyed or ſent any ſum of money or other thing, 
for the maintenance of any child or other perſon gone or 


ſent and trained and inſtructed as is aforeſaid, or under 
colour of any charity denevolence or alms towards the 


relief of any priory abbey or nunnery college ſchool or 


any religious houſe: every perſon ſo ſending conveying 


or cauſing to be ſent and conveyed as well any ſuch child 
or other perſon, as any ſum of money or other thing, 
and every perſon being ſent beyond the ſeas, ſhall be diſ- 
abled to ſue or uſe any action bill plaint or information 
in courſe of law, or to proſecute any ſuit in any court 
of equity, or to be committee of any ward, or exe- 
cutor or adminiſtrator to any perſon, or capable of any 
legacy or deed of gift, or to bear any office; and ſhall 
forfeit his goods, and mall forfeit his lands wy 
life. /. 1. 

Tr ſaid offences to be le of heard and de- 
termined in the king's bench, or at the aſſizes of ſuch 
counties where the affiinders did laſt dwell or abide, 
or whence they departed out of the realm, or where they 


were taken. / 


Provided, that no perfon ſo ſent or conveyed, that 


hall within fix months after his return conform him- 
ſelf to the eſtabliſhed religion and receive the ſacra- 
ment according to the ſtatutes made concerning the con- 


formity from popiſh recufants, ſhall incur any the faid 


penalties. / 2. 


And if at any time after the ſaid fix months he ſhall 
ſo conform himſelf, he ſhall have his lands reſtored, 
during the time that he ſhall ſo continue in ſuch confor- 


mity. / 4. | 
cle XIII. Podiſs 


Popery- 
XIII. Popj children of protefamte. 


4 If any perſon not bred up by his parents from his in- 
fancy in the popiſn religion, and profeſſing himſelf to be 


a popiſh recuſant, ſhall breed up inſtruct or educate his 


child or children, or ſuffer them to be inſtructed or edu- 
cated in the popiſh religion; he ſhall be diſabled of bear- 
ing any office or place of truſt or profit, in church 
or ſtate: And all ſuch children as ſhall be ſo brought 
up inſtructed or educated, ſhall be diſabled of bear- 
ing any ſuch office or place of truſt or profit until they 
be perfectly reconciled and converted to the church of 
England, and ſhall take the oaths of allegiance and ſu- 
premacy before the juſtices of the peace at che quarter 


ſeſſions of the place where they ſhall inhabit, and there- 


upon receive the ſacrament of the Lord's ſupper, and ob- 
tain a certificate thereof, under the hands of two of the 


ſaid juſtices. 25 C. 2. . 2. 7. 8. 
XIV. Proteſtant children of 'papiſts. _— 
If any popiſn parent, in order to compel [his prote- 


tant child to change his religion, ſhall refuſe to allow 
him a fitting maintenance, ſuitable to the degree and 


ability of ſuch parent, and to the age and education of 


ſuch child; then upon complaint thereof to the Jord 
chancellor, he ſhall make order therein. 118 1 2 M. c. 4. 
XV. Papiſts not repairing to church. 


1. By the 1 El. c. 2. All perſons ſhall diligently and 
faithfully, having no lawful or reaſonable excuſe to be 
abſent, endeavour themſelves to reſort to their pariſh 
church or chapel -accuſtomed, or upon 'reaſonable let 
thereof to ſome uſual place where common prayer and 
- ſuch ſervice of God ſhall be uſed in ſuch time of let, up- 


on every ſunday and other days ordained and uſed to be 
kept as holidays, and then and there to abide orderly and 


ſoberly during the time of common prayer, preaching or 
other ſervice of God there to be uſed and miniſtred; on 
pain of puniſhment by the cenſures of the church, and 
alſo upon pain that every perſon ſo offending ſhall for- 
feit for every ſuch offence 12d; to be levied. by the 
churchwardens of the . pariſh where ſuch offence ſhall 


de done, to the uſe of the poor of the ſame pariſh, of 
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poper y. 
the goods lands and tenements of ſuch eder, by way 
of diſtreſs. 14. 

And all archbiſheps biſhops and all hor then officers 
exerciling eccleſiaſtical juriſdiction, as well in places ex- 
empt as not exempt, within their dioceſe, ſhall have 
power to reform correct and puniſh by cenſures of the 
church, all offenders within any their zn or dio- 
ceſe. 2 16. 

And the Jaflices of atze may inquire of hear and de- 
termine the ſame. / 17. 

And the archbiſhop or biſhop may at his liberty ond 
Pleaſure aſſociate himſelf to the' juſtices of aſſize, for abe 

inquiting of hearing and determining the ſame. /. 18. 
But no perſon thall be moleſted for the ſaid offence un- 
leſs he be thereof indicted at the next affize. | . 20. 

And the mayor of London and all other mayors bailiffs 
and other head officers of cities boroughs and towns cor- 

porate to which the juſtices of aſſize do not commonly 
repair, ſhall have power to inquire of hear and determine 
the ſame yearly within fifteen days after Eaſter and Mi- 

chaelmas, in the juſtices of affize may do. 
n 

4 And all archbiſhops and biſhops, and every of their 

«chancellors, commiſſaries, archdeacons, and | other ;ordi- 

naries, having any peculiar eccleſiaſtical uriſdiction, ſhall 
haye power as well to inquire: in their viſitation ſynods 
and elſewhere within their juriſdiction, at any other time 

and place, to take accuſations and informations of the 
ſaid offences committed within the limits of their juriſ- 
diction, and to puniſh' the ſame by admonition excom- 
munication ſequeſtration or deprivation and other cenſures 

and proceſs in like form as heretofore hath been uſed in 
like caſes: by the king's eccleſiaſtical laws. /. 23. \ 

Provided, that whatſoever perſons offending in the pre- 

5 | ifs ſhall for their offences firſt receive puniſhment of 
the ordinary, having a teſtimonial thereof under the ordi- 
nary's ſeal, ſhall not for the ſame offence eftſoons be con- 
victed before the juſtices; and likewiſe receiving for the 
; ſaid offence puniſhment firſt by the juſtices, ſhall not for 


the ſame offence eftſoons receive e of the _ 


mary. J. 24. 


All perſons] Except iſdenters qualified by the at 6 of to- 


leration, who refort to ſome congregation of religious 
: worſhip allowed by that act. 1 V. c. 18. / 2, 16, 


5 Having no lawful or reafenable excuſe] It hath been bol- 


2 den, that the indictment need not to * that the party 
had 


= IT © woo wm. mw 5 on 


poder 
had no reaſonable excuſe for his abſence; but the defen- 
dant, if he have any matter of this kind in bis. favour, 
ought to ſhew.it. x Haw. 13. 
And if the ſpiritual court, proceeding upon this ſtatute, N 
refuſe to allow a reaſonable excuſe, they may be prohi- 
bited ; but if they proceed wholly on their own canons, 


they ſhall not be at all controlled by the common law, 


unleſs they act in derogation from it, as by queſtioning a 


matter not triable by them, as the bounds of a pariſh, or 


the like ; for they ſhall be d to be the beſt + judges 


of their /n laws. 1 Haw.:13.. 


To ſome other uſual place] And he who is Adlent from 


his own pariſh church ſhall be put to prove where he went . 


to church, r Haw. I 3. 


To abide orderly and ſoberly during the time] He who miſ- 
behaves himſelf in the church, or, miſſes either morning 
or evening prayer, or goes away before the whole ſervice 
is over, is as much within the ſtatute as he who i is wholly 


abſent, 1 Haw. 53. 7 
Thereof be indicted] The Sttenes in not coming to 


church conſiſting wholly in a_non-feaſance, and not ſup- 


poſing any fact done, but barely the omiſſion of what 


ought to be done, needs not be alledged in any certain 
place; for properly peaking," it is not committed any 
where. 1 Haw. 13. 

And by the 3 J. c. 4. The raftices of aflize and juſtices 
of the peace and ſeſſions ſhall have power to inquire hear 
and determine of all recuſants and offences for not repair- 
ing to church according to the meaning of former laws, 
as the juſtices of aſſize may do by ſuch former laws; and 
alſo ſhall have power at their aflizes, and at the ſeſſions 


lin which any indictment againft any perſom for not re- 


pairing to church according to ſuch former laws ſhall be 
taken) to make proclamation, by which it ſhall be com- 
manded that the body of ſuch offender be rendred to the 
ſheriff or other keeper of the goal, before the next aſſizes 
or before the next ſeſſions reſpectively; and if at the ſaid 
next aſſizes or feſhons the offender fo proclaimed ſhall not 
make appearance of record, then upon every ſuch default 
recorded, the ſame ſhall be as ſufficient conviction in law, 


as if upon the indictment a verdict had been found and by 


recorded, J. 7. 


And by the ſame Wine of 3 J. c. 4. If any perſon 


hall not reſort every ſunday to ſome church chapel or uſual 
K 
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place of common prayer, and there hear divine ſervice, 
according to the 1 El. c. 2. one juſtice of the peace of 
that diviſion where the party ſhall dwell, on proof to him 


made of ſuch default by confeſſion, or oath of witneſs, 


may call the ſaid party before him; and if he ſhall not 
make a ſufficient excuſe and due proof thereof to the ſatis- 


faction of the ſaid Juſtice, he may give warrant to the 


churchwarden of the faidipariſh wherein the ſaid part 
ſhall dwell, to levy 12d for every ſuch default by liftref 
and ſale; and in default of ſuch diſtreſs, the ſaid juſtice 
may commit him to ſome prifon within the ſhire diviſion 
or liberty wherein ſuch; oftender ſhall be inhabiting, till 
payment be made; which ſaid forfeiture ſhall be to and 
for the uſe of the poor of that pariſh wherein the offender 
ſhall be abiding at the time of the offence committed, 


But no man ſhall be impeached upon this clauſe, ex- 
cept he be called in queſtion for his default within one 
month after the ſaid default made. / 28. 

And no man being puniſhed according to this branch, 


| ſhall for the ſame offence; be . puniſhed by the 1 El. c. 2. 


id. ego 3 en ae 

2, By the 23 El. c. 1. Every perſon. above the age of 
ſixteen years, who ſhall not repair to ſome church chapel 
or uſual place of common prayer, but forbear the ſame 
contrary to the 1 EI. c. 2. ſhall forfeit to the queen's 
majeſty for every month which he ſhall ſo forbear 201; 
and over and beſides the ſaid forfeitures, every perſon fo 
forbcaring by the ſpace of twelve months ſhall, after cer- 
tificate thereof in writing made into the king's bench by 
the biſhop of the dioceſe, or a juſtice of aſlize or a juſtice 
of the peace of the county where the offender ſhall dwell, 
be bound with two ſufficient ſureties in 2001 at leaſt, to 
the good behaviour, and ſo to contiaue bound until he 
conform himſelf and come to church. Which ſaid for- 
feitutes ſhall be one third to the king to his own uſe; 
one third to the king for relief of the poor in the pariſh 
where the offence ſhall, be commited, to be delivered by 
warrant to the principal officers in the receipt of the ex- 
chequer without further Warrant from the king; and one 


third to him who ſhall ſue, And if ſuch perſon ſhall not 


be able, or ſhall fail to pay the ſame within three months 
after judgment given ; he ſhall be committed to priſon till 
he have paid the ſame, or conform himſelf to go to church, 


But 
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But if the offender ſhall before he be indicted, or at his 
arraignment or trial before judgement, ſubmit and conform 
himſelf before the biſhop of the dioceſe or before the juſ- 
tices where he ſhall be indicted arraigned or tried (having 
not before made like ſubmiſſion at his trial being indicted 
for the firſt offence); he ſhall be diſcharged, upon his 
recognition. of ſuch ſubmiſſion in open aſſizes or ſeſſions 
of the county. where he ſhall be. reſident, 10, 

Alſo every perſon. which uſually on the ſunday ſhall 
have in his houſe divine ſervice by law eſtabliſhed, and be 
thereat himſelf moſt commonly preſent and ſhall not ob- 
ſtinately refuſe to come to church, and ſhall alſo four 
times a year at leaſt be preſent at the divine ſervice in the 
church of the pariſh where he ſhall be reſident, or in ſome 
other common church or chapel of eaſe, ſhall not incur 
any pain or penalty for not repairing to church. /. 12. 

And every grant conveyance bond judgment and exe- 
cution, made of covinous purpoſe to defraud any intereſt 
right or title that may or ought to grow to the king or to 
any other perſon, by any conviction or judgement on this 
{tatute, ſhall be, void againſt the king, and PAR ſuch as 
mall ſue for ſuch penalty as aforeſaid. /. 13. 


But forbear the ſame contrary to the 1 El. c. 2] A perſon 
who was ſick for part of the time contained in an informa- 
tion upon this ſtatute, ſhall not be at all excuſed by reaſon 
of ſuch ſiekneſs, if it be proved that he was a recuſant 
both before and after; for it ſhall be intended that he ob- 
ſtinately forbore during that time. 1 Haw. 14. 


Shall forfeit to the queen $ majeſty * every month] It hath 
been refolved, that this ſtatute by infliting 201 for a 
month's abſence, diſpenſeth not with the forfeiture of 12d 
ior the abſence of one ſunday ; for both may well. ſtand 
together; and the 12d is immediately forfeited upon the 


- abſence of each particular day. 1 Haw. 13. 


For every month] The time of a month intended by 
this ſtatute, "ſhall be computed not by the kalendar, but 
by the number of days, allowing twenty eight days to 
each, according to the common rule of expounding ſta- 
tutes which ſpeak generally of a month. 1 Haw, 14. 


One third to, We] This clauſe for diſtribution, of the 


forfeitures is nevertheleſs conſiſtent with the former part, 
in giving the whole forfeiture to the queen; it being uſual 
in acts of parliament, to give the whole penalty for any 
criminal matter to the king, and afterwards in the fame 


* act 
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e 
act to make diſtribution thereof, and to give part to him 
that will ſue. 1 Haw. 18. : i | 


And by the 29 El. c. 6. it is further enaQted, that every 
feoffment gift grant conveyance alienation eftate leaſe 
incumbrance and limitation of uſe, of or out of any lands, 
made by any perſon which hath not repaired or ſhall not 


repair to ſome church chapel or uſual place of common 


prayer, contrary to the 23 El. c. 1, and which is revoca- 
ble at the pleaſure of ſuch offender, or in any wiſe direct- 
ly or indirectly intended for the behoof relief or mainte- 
nance or at the diſpoſition of ſuch offender, or whereby 
ſuch offender or his family ſhall be maintained, 
be utterly void as againſt the king for levying the penal- 
EN | . | 
Bac his ſhall not extend to make void or impeach any 
grant or leaſe made bona fide, without fraud 'or covin, 
whereupon the accuſtomed yearly rent or more ſhall be 
reſerved, or any other conveyance made bona fide upon 
oof! conſideration, and without fraud or covin, which 
Ani not be revocable at the pleaſure of the offender, 
otherwiſe than to give benefit to the king to enjoy ſuch 
rents and payments during the continuance of ſuch leaſe 
and grant. / 8. FN e | 
And every conviction for ſuch offence ſhall be in the 
king's bench or at the aſſizes, and not elſewhere ; and 
ſhall from the juſtices before whom the record of ſuch 


conviction ſhall remain, be eſtreated into the exchequer 
before the end of the term next enſuing ſuch conviction, 


＋ 2. | | 
And every ſuch offender in not repairing to church as 


. ſhall be thereof once convicted, ſhall in ſuch of the terms 


of Eaſter or Michaelmaſs as ſhall be next after ſuch con- 
viction, pay into the exchequer after the rate of 201 for 
every month which ſhall be contained in the indictment 
whereupon. the conviction ſhall be; and ſhall alſo for 
every month after ſuch conviction without any other in- 
dictment or conviction pay into the exchequer at two times 
a year, viz. in every Eaſter and Michaelmaſs term as much 
as ſhall then remain unpaid, after the rate of 20 1 for every 


month after ſuch conviction. And if default ſhall be - 


made in any part of any payment aforeſaid, the queen 
may by proceſs out of the exchequer ſeize all the goods 
and two parts of the lands liable to ſuch ſeizure or to the 
N aforeſaid, leaving the third part only of ſuch 
lands for the maintenance ot the offender and his family. 


* 
And 


ſhall 


Popery. 
And for the more ſpeedy conviction of ſuch offender in 
not repairing to divine ſervice, the indictment mentioning 
the not coming of ſuch offender to the church of the pa- 
riſh where he at any time before ſuch indictment was or 
did keep houſe or reſidence, nor to any other church chapel 
or uſual place of common prayer, ſhall be ſufficient in the 
law; and it ſhall not be needful to mention in the indict- 
ment that the offender was or is inhabiting within this 
realm ; but if it ſhall happen any ſuch offender then not 
to be within this realm, the party ſhall be relieved by plea 
to be put in and not otherwiſe : And upon the indictment 
of ſuch offender, a proclamation ſhall, be made at the 
aſſizes in which. the inditment ſhall be taken (if the ſame 
be taken at any aſſize) by which it ſhall be commanded, 
that the body of ſuch offender ſhall be rendred to the 


ſheriff before the next aſſizes; and if at the ſaid next 


aſſizes the offender ſo proclaimed ſhall not appear of re- 
cord, then upon ſuch default recorded, the ſame ſhall be 
as ſufficient a conviction in law of the ſaid offence as if a 
trial had been by verdict, / 5. | | 

Provided, that when ſuch offender ſhall make ſubmiſſion 
and conform, or ſhall die; no forfeiture of 201 for any 
month or ſeizure of the lands of the offender, from ſuch 
ſubmiſſion and conformity or death, and ſatisfaction of 
all the arrearages of 20 1 monthly, before ſuch ſeizure due 
or payable, ſhall enſue or be continued againſt ſuch offen- 
der. /. 6. | 

104 the lord treaſurer, chancellor, and chief baron of 
the exchequer, or two of them, may aſſign ſuch third 
part given to the poor by the former act, as well for re- 
lief of the poor, and of the houſes of correction, as of 
impotent and maimed ſoldiers; as they or any two of them 
ſhall appoint. 7. | 

And this act ſhall not extend to continue any ſeizure 


of any lands of ſuch offender in the queen's hands, after 
the offender's death, which lands he ſhall have only for 


term of his life, or in the right of his wife. / . 
May ſeize all the goods] The king, according to the bet- 


ter opinion, may ſeize the goods, but not grant them 
over, without an inquiſition to be taken. 1 Haw. 20. 


And two parts of the lands] But the king cannot ſeize 
the lands till it appears by the return of an inquiſition to 
that purpoſe to be awarded, of what lands the offender 


was ſeized; becauſe the king's title to lands ought always 


to appear of record. 1 Haw. 20. 
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Popery. 


| Shall not appear of record] If a recuſant who was. pro- 
claimed at the aſſizes, render himſelf at the next aflizes 
to plead or traverſe; he muſt appear in perſon, and he is 
to be in cuſtody; for the words of the ſtatute and of the 
proclamation are, that he ſhall render his body to the 


ſheriff. Kelyng. 35. 


Of record] An actual perſonal appearance of the defend- 
ant will no way avail him, unleſs the ſame be entred of 
record. 1 Haw. 16. | „ 

And by the 1 J. c. 4. Where any ſeizure ſhall be had 
of the two parts of the lands for the not payment of 201 
a month; ſuch two parts ſhall, according to the extent 
thereof, go towards the payment of ſuch 201 a month 
being unpaid by any ſuch recuſant: and the third part 
thereof ſhall not be extended or ſeized by the king for not 
payment of the ſaid 201 a month. And where any ſeiz- 
ure ſhall be had of the two parts as aforeſaid, and ſuch 
recuſant ſhall die, the debt or duty by reaſon of. his recu- 
ſancy not being diſcharged ; in ſuch caſe the ſame two 
parts ſhall continue in his majeſty's poſſeſſion until the 
reſidue of the ſaid debt or duty ſhall be diſcharged : and 
the king ſhall not ſeize or extend any third part deſcend- 
ing to any ſuch heirs, either by reaſon of the recuſancy 


* 


of his anceſtors, or the recuſancy of any ſuch heirs. / 5. 


And moreover, by the 3 J. c. 4. it is further enacted, 
that every offender in not repairing to divine ſervice, be- 
ing once convicted, ſhall in ſuch of the terms of Eaſter 
and Michaelmaſs as ſhall be next after ſuch conviction, 
pay into the receipt of the exchequer after the rate of 20 
for every month which ſhall be contained in the indict- 
ment whereupon ſuch conviction ſhall be; and ſhall alfo 
for every month after ſuch conviction, without any other 


indictment or conviction, forfeit 201, and pay into the 


receipt of the exchequer aforeſaid at two times in the 
year, viz. in every Eaſter and Michaelmaſs term, as much 
as ſhall then remain unpaid after the rate of 201 for every 
month after ſuch conviction ;z except in ſuch caſes where 


the king may by this act refuſe the ſame and take two 


parts of the lands of ſuch offender, till the ſaid party be- 
ing indicted for not coming to church contrary to formet 

laws ſhall conform himſelf and come to church. / 8. 
And every conviction fo recorded, ſhall by the juſtices 
betore whom the record of the conviction ſhall be, be cer- 
tiked into the exchequer, before the end of the term fol- 
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lowing ſuch conviction, in ſuch convenient certainty for 
the time and other circumſtances, as the court of exche- 
quer may thereupon award proceſs for the ſeizure of the f 
lands and goods of every ſuch offender as the cauſe ſhal! 


require: And if default ſhall be made in any part of any 
payment aforeſaid contrary to the form herein before li- 


mited ; then, and ſo often, the king may by proceſs out - 


of the exchequer ſeize all the goods and two parts as well 


of all the lands leaſes and farms of ſuch off-nder, as of all 


other lands liable to ſeizure or to the penalties aforeſaid by 
the true meaning of this act, leaving the third part only 
of the ſaid lands leaſes and farms for the maintenance of 
the offender his wife children and family. /½ . 

And the king ſhall bave power to refuſe the 201 a 
month tho? it be tendred ready to be paid, and thereupon 


to ſeize two parts in three to be divided as well of all the 


lands leaſes and farms that at the time of ſuch ſeizure ſhall 
be or afterwards ſhall come to any ſuch offender in not 
coming to church or to any other to his uſe, as of all other 
lands liable to ſuch ſeizure or to the penalties aforeſaid, 
and the ſame to retain till ſuch offender ſhall conform 
himſelf, in lieu of the 201 monthly that during ſuch his 
ſeizure and retainer ſhall incur. Saving to all perſons 
(other than the offender his heirs or others claiming to his 
or their uſe) all leaſes rents conditions and 'other rights 
and titles made and done without fraud. / 11, 

But the King ſhall not take into his two parts, but 


leave to ſuch offender, his chief manſion houle, as part 


of his third part ; and ſhall not demiſe leaſe nor put over 
the ſaid tw@ parts nor any part thereof to any recuſant 
nor to his uſe nd whoſoever ſhall take the ſame in leaſe 
or otherwiſe of his majeſty, ſhall give ſuch ſecurity not to 
commit nor ſuffer waſte, as by the court of exchequer 
ſhall be allowed. . 12. 5 i 

And no indictment againſt any perſon for not coming 
to church, nor any proclamation, outlawry, or other 
proceeding thereupon ſhall be reverſed for any default in 
form, nor otherwiſe than by direct traverſe to the point of 
not coming to church. /. 16. | 

Provided, that if ſuch perſon indicted ſhall ſubmit and 


conform and repair to church, he may from thence be 
admitted to avoid and reverſe the indictment and all pro- 
e thereupon, as if this act had not been made. 
. 17. 14 40 | f 1 7 
And every of the ſaid offences againſt this act may be 
inquired of heard and determined before the juſtices of the 
52 K 4 | king's 
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3 Popery- 
king's. bench cr of aſlize or before the juſtices of the peace 
ball be reverſed for any default in form] But it hath been 
reſolved, that the party is only reftrained from taking ad- 


vantages of defects in the record it ſelf, and that he may 


plead any collateral matter, as a pardon, or a former con- 
WT RT &f'1dJ 

And that he may even reverſe a judgment after verdict 
for any ſuch defect in the record it ſelf, as tends to the 
king's prejudice, as the omiſſion of a capiatur, or the 
like; and that he may reverſe an outlawry for any com- 
mon defect, upon putting in bail, and traverſing the in- 
dictment as to the point of not coming to church; which 
is very agreeable to the purport of the whole clauſe, the 
latter part whereof ſeems manifeſtly to qualify the gene- 
rality of the former. 1 Haw. 17. 


XVI. Perverting others or being perverted to popery. 


By the 23 El. c. 1. All perſons who ſhall have or pre- 
tend to have power or ſhall put in practice to abſolve per- 
ſuade or withdraw any of the ſubjects from their natural 
obedience, or to withdraw them for that intent from the 
eſtabliſhed to the romiſh religion, or to move them to 
promiſe any obedience to any pretended authority of the 
ſee of Rome or of any other prince ſtate or potentate to 
be had or uſed within this realm, or ſhall do any overt act 
to that intent or purpoſe, ſhall be guilty of high trea- 
fon. / 2. 3 | 1 
And if any perſon ſhall be willingly abſolved or with- 
drawn as aforeſaid, or willingly be reconciled, or ſhall 
promiſe any obedience to any ſuch pretended authority 
prince ſtate or potentate; he, his procurers and coun- 
ſellors, ſhall be guilty of high treafon. /. 2. 

And all perſons that ſhall wittingly be aiders or main- 
tainers of ſuch perſons ſo offending, knowing the ſame, 
or ſhall conceal any ſuch offence, and ſhall not -within 
twenty days after their knowledge of the offence diſclofe 
the ſame to a juſtice of the peace or other high officer, 
ſhall be guilty of miſpriſion of treaſon, /. 3. - 


Pretend to have power, er ſhall put in practice] Upon the 
indictment againſt Campion and others, 33 El. concerning 
which the judges were aſſembled at ſerjeants inn, it was 
reſolved by them, that if any perſon ſhall pretend to 
have power to abſolve, tho' he move none with an intent 
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to draw them from their obedience; or ſhall move any 


with an intent to draw them from their obedience, tho 
he pretend not to have power to abſolve; both theſe 
acts, ſingly taken, are treaſon within the purview of this 
ſtatute, Gibſ. 536. e „ 207 ey 2 


| XVII. Entring into foreign ſervice. 0 


By the 3 J. c. 4. If any gentleman or perſon of higher 
degree, or any perſon that ſhall bear any office or place 
of captain, lieutenant, or any other place charge or office 
in camp army or company of ſoldiers or conduct of ſol- 
diers, ſhall go voluntarily out of the realm to ſerve any 
foreign prince ſtate or potentate, or ſhall voluntarily ſerve 
any ſuch, before he ſhall become bound by. obligation 
with two ſuch ſureties as ſhall be allowed of by the offi- 
cers who ſhall take the bond unto the king in the ſum of 
201 at the Jeaſt with condition to the effect following, 


ſhall be a felon, The tenor of which condition follow- 


eth: 19. | | 15 | 

That if the within bounden A. B. ſhall not at any time 
then after be reconciled to the pope or ſee of Rome, nor 
ſhall enter into or conſent unto any plot or gohſpiracy 
whatſoever againſt the king's majeſty his heirs and ſue- 
ceſſors or any his and their eſtate and eſtates realms or 
dominions, but ſhall within convenient time after know- 
ledge. thereof had reveal and diſcloſe to the king's ma- 
jeſty his heirs. and ſucceſſors or ſome of the lords of his 
or their honourable privy council all ſuch practices plots 
and conſpiracies; that then the ſaid obligation to be void, 


And the cuſtomer and comptroller of every port haven 
or creek, or one of them, or their or either of their deputy, 
may take the ſaid bond; taking for the ſame 6d and no 


more. Which faid cuſtomer and comptroller ſhall regiſter 
and certify every ſuch bond into the court of exchequer 


once every year, on pain of 5l, ſe 21. : 


And where any ſuch perſon ſhall paſs out of the einque 


ports or any- member thereof; the lord warden of the 


cinque ports, or any perſon. by him appointed, may take 


ſuch bond as aforeſaid, /. 42. 


XVIII al Refuſing the oaths and ſubſcriptions, 


7. By the 7 J. c. b. If any perſon of or above the 
degree of a baron or baroneſs and above the age of eighteen 
| years, 
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years, ſhall ſtand and be preſented indicted or convicted 
for not coming to church or not receiving the ſacrament 
according to law, before the ordinary, or other having 
lawful power to take ſuch” preſentment or indiftment ; 
then three of the privy council, whereof the lord chan- 
cellor lord treaſurer lord privy ſeal or principal ſecre- 
tary to be one, upon knowledge thereof ſhall-require ſuch 
perſon to take the oaths of allegiance and ſupremacy : 
And if any other perſon of and above the ſaid age and 
under the ſaid degree, ſhall ſo ſtand and be preſented in- 
dicted or convicted; or if the miniſter petty conſtable and 
churchwardens or any two of them ſhall complain to any 
Juſtice of the peace near adjoining to the place where any 
perſon complained of ſhall dwell, and the faid juſtice ſhall 
find cauſe of ſuſpicion; then any one juftice of the peace 
within whoſe commiſſion or power ſuch perſon ſhall be, 
or to whom complaint ſhall be made, ſhall upon notice 
thereof require fuch perſon to take the ſaid oaths. And 
if any perſon being of the age of eighteen years or above 
ſhall refuſe to take the ſaid oaths duly tendred; then the 
perſons authorized to give the ſaid oaths ſhall commit him 
to the common gaol till the next aflizes or ſeſſions, where 
the faid oaths ſhall be again in the ſaid open ſeffions re- 
quiretiof ſuch perſon by the juſtices of aſſize or of the 

peace then and there prefent; and if he ſhall then alſo re- 
Fuſe, he ſhall incur a præmunire. (Except women covert; 
who ſhall be committed only to priſon, there to remain 

without bail till they will take the ſaid oaths.) , 26. 
And every perfon refuſing to take the ſaid oaths, ſhall 
be difabled to execute any publick place of judicature or 
bear any other office (being no office of inheritance or 
: miniſterial function), or to uſe or practiſe the common 
or civil law, or the ſcience of phyſick or ſurgery, or the 
art of an apothecary, or any liberal ſcience for gain. 
A - By the 13 C. 2. fl. 2. c. 1. No perſon ſhall be 
placed elected or choſen to any office or place of mayor, 
' alderman, recorder, bailiff, town clerk, common council 
man, or other office of magiſtracy place or truſt or other 
employment relating to the government of cities, cor- 
porations, boroughs, cinque ports, and other port towns; 
who ſhall not have received the ſacrament according to- 
the rites of the church of England, within one year next 
before ſuch election: and in default thereof, every ſuch 
election and placing ſhall be voie. 
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3. And by the 25 C. 2. c. 2. For preventing dangers 
which may happen from popiſh recuſants; every perſon _ 
who ſhall be admitted into any office civil or military, 


ſhall within three months after his admittance receive the 
ſacrament of the Lord's ſupper, in ſome publick church on 
the Lord's day immediately after divine. ſervice and ſer- 
mon: And ſhall at the ſame time that he takes the oaths 
(which ſhall be within ſix months after his admittance. 
9 G. 2. c. 26.) deliver into the court a certificate of his 
having ſo received the ſacrament under the hands of the 
miniſter and churchwarden, and ſhall make proof of the 
truth thereof by two witneſſes upon oath ; all which ſhall 


be put upon record in the ſaid court. /. 2, 3. 


And if he ſhall negle& or refuſe ſo to do, he ſhall be 
diſabled to hold ſuch office, and the ſame ſhall be void. 


* 4+ | 
And if he ſhall execute the ſame after ſuch times ex- 
pired, and be convicted thereupon in the courts at Weſt. 


minſter or at the aſſizes; he ſhall! be diſabled to ſue or 
uſe any aQion bill plaint or information in courſe of Jaw, 


or to proſecute any ſuit in any court of equity or to be 


guardian of any child, or executor or adminiſtrator of any 


perſon, or capable of any legacy or deed of gift, or to 


bear any office, and ſhall forfeit 500] to him who ſhall 


ſue. / 5. þ „ 
And at the ſame time when he takes the oaths, he ſhall 


alſo make and ſubſcribe this declaration following, under 


the ſame penalties and forfeitures, viz. I A. B. do declare, 
that 1 do believe that there is not any tranſub/tantiation in the 
facrament of the Lord's ſupper, or in the elements of bread and 
— at or after the conſecration thereof by any perſon what- 
aver. ſ. 9, | 23 
4. ata I the 7 & 8 V. c. 27. Every perſon who 
ſhall refuſe to take the oaths of allegiance and ſupremacy, 
when tendred to him by any perſon lawfully authorized 
to adminiſter or tender the ſame; or ſhall refuſe or negle& 
to appear when lawfully ſummoned in order to have the 
ſaid oaths tendred to him ;——ſhall, until he have duly 


taken the ſaid oaths, be liable to ſuffer as a popiſh recu- 
ſant convict And for the better levying the penalties 


to the king, the perſons tendring the oaths ſhall upon 
ſuch refuſal or default of appearance record and enter in 


parchment the chriſtian and ſurname and place of abode of 
ſuch perſon. ſo refuſing or not appearing, together with 
the time of ſuch tender and refuſal or default of appear- 
ance, and ſhall deliver the ſaid record or entry to the juſ- 


uces of aſſize at the next aſſizes, who ſhall forthwith | 


eſtreat 


, 
GY 
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eſtreat the ſame into the exchequer to be there entred 


of record, that the court may cer e as 


againſt popiſh recuſants convict. . 1. 

And no perſon who ſhall rofuſe to — the ſaid oaths, 
or being a quaker ſhall refuſe to ſabſcribe the declaration 
of fidelity (which oaths and ſubſcription the ſheriff or 
chief officer taking the poll at any election of members 
of parliament at the requeſt of any one of the candidates 


ſhall adminiſter) ſhall ve admitted to g ve any vote at ſuch 


election. / 19. 
5. And by the 1 G. 6 2 2. 13. Two juſtices of the 


peace, or any other perſon who ſhall-be by his majeſty 


for that purpoſe ſpecially appointed by order in the privy 


council or by commiſſion under the great ſeal, may ad- 


miniſter and tender the oaths of allegiance ſupremacy and 
abjuration to any perſon whom they ſhall ſuſpect to 
be dangerous or diſaffected to his majeſty or his govern- 


ment: And if any perſon to whom the faid oaths ſhall be 


ſo tendred ſhall neglect or refuſe to take the ſame; ſuch 
Juſtices or other perſon ſpecially to be' appointed as afore- 
faid, tendring the ſaid. oaths, ſhall certify the refuſal 
thereof to the next quarter ſeſſions where ſuch refuſal ſhall 
be made; and the ſaid refuſal ſhall be recorded amongſt 
the rolls of that ſeſſions, and ſhall be from thence certi- 
fied by the clerk of the peace into the chancery or king's 
bench, there to be recorded amongſt the tolls of ſuch 
court, in a roll to be there kept for that purpoſe only; 
and every perſon ſo neglecting or refuſing to take the ſaid 
oaths, ſhall be from the time of ſuch neglect or refuſal 
Ne a popiſh recuſant convict. / 10. 


And two juſtices or any other perſon ſo pecialy ap- | 


pointed as aforeſaid by writing under their hands and 
ſeals may ſummon any perſon to appear before them at a 

certain day and time therein to be appointed, to take the 
ſaid oaths; which ſaid ſummons ſhall be ſerved upon ſuch 


perſoh or left at his dwelling houſe or uſual place of abode 


with one of the family there; and if ſuch perſon ſo ſum- 
moned ſhall neglect or refuſe to appear, then upon due 
proof upan oath of ſerving the ſaid ſummons, ſuch ju- 
ſtices or other perſons as aforeſaid ſhall certify the ſame 
to the next ſeſſions, there to be entred upon the rolls; 
and if ſuch perſon ſhall negle& or refuſe to appear and 
take the ſaid oaths at the ſaid ſeſſions, the names of the 


perſon ſo certified being publickly read at the firſt meet- 


ing of the ſaid ſeſſions, ſuch perſon ſhall be adjudged a 


popiſh recuſant convict, and as ſuch to forfeit and be 
proceeded 
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proceeded againſt as if be had actually refuſed to take the 
oaths ; and the ſame {hall be from thence cer iſſed by 


the clerk of the peace into the chancery or king's bench, 


there to be recorded in a roll to be kept for chat purpoſe 
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1. By the 3 J. c. 5. All fuch armour gunpowder and 
munition, as any popiſh recuſant convict ſhall have in 
his houſe or elſewhere, or in the poſſeſſion of any other 
at his diſpoſition, ſhall be taken from them by Warrant 
of four juſtices of the peace at their general or quarter 
ſeſſions to be holden in the county where ſuch popiſh re- 
cuſant ſhall be reſident (other than ſuch neceſſary wea- 
pons as ſhall be thought fit by the ſaid Juſtices to remain 
and be allowed for the defence of ſuch recuſant's perſon 
or houſe): and the ſaid armour and munition ſo taken, 
ſhall be kept at the coſts of ſuch recuſant, in ſuch places 
as the ſaid four juſtices at their ſaid ſeſſions ſhall appoint, 
And if ſuch perſon ſhall refuſe to declare unto the ſaid 
juſtices or to any of them what armour he bath, or ſhall 
hinder or diſturb the delivery thereof to any of the ſaid 
juſtices or to any other perſon authorized by their warrant 
to take and ſeize the ſame; he ſhall forfeit his (aid ar- 
mour gunpowder and munition, and mall alſo be impri- 
ſoned by watrant of any juſtice of the peace of ſuch coun- 
ty for de „„ | oe rd de 
And notwithſtanding the taking away the ſame, the 
ſaid popiſh recuſant ſhall be charged with the maintain- 
ing of the ſame, and with, the buying providiog and 
maintaining of horſe and other armour and wudgition, in 
ſuch ſort as, other ſubjects ſhall be appointed and com- 
manded according to their ſeveral abilities and qualities 3 
and the ſaid armour and munition, at the charge of ſuch 
popiſh recuſant for them, and as their own proviten 
armour and munition, ſhall be ſhewed at every muſter 
ſhew or uſe of armour to be made within the fail cbanty. 


2 
3» 


cr 
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2. And by the 1 V. c. 15. It ſhall be ldwful for any 
two juſtices of the peace, who ſhall know or ſufpeft any 
perſon to de a papiſt, or ſhall he informed that any, per- 
ſon is or is ſuſpected to be à papiſt, to tender, and they 
thall forthwith tender to him the declaration f ie 30 
C. 2. fl. 2. c. I.: and if he ſhall refuſe to make and ſub- 
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| ſcribe the ſame, or ſhall refuſe or forbear to appear before 
the ſaid juſtices for the making and ſubſcribing the ſame 
upon notice to him given or left at his uſual place of 
abode by any perſon authorized in that behalf by warrant 
of the faid juſtices; he ſhall from thenceforth be liable to 
| all the penalties forfeitures and diſabilities in this act 
' MENS. HB nts nr on earn. 

And the faid juſtices ſhall certify the name ſirname and 
uſual place of abode of eyery ſuch perſon, who being re- 
quired ſhall refuſe or neglect to make and ſubſcribe the 
Paid declaration, or to appear before them for that pur- 

oſe; as alſo of every perſon who ſhall make and ſub- 
ſcribe. the ſame, —at the next ſeſſions, to be there filed 
and kept amongſt the records. % 3. 1. 8 0 
And no papiſt or reputed papiſt ſo refuſing or making 
| default, ſhall have in his houſe or elſewhere, or in the 
| poſſeſſion of any other to his uſe or at his diſpoſition, any 
| arms weapons gunpowder or ammunition (other than 
| ſuch neceſſary weapons as ſhall be allowed to him by or- 
| der of the juſtices in ſeſſions, for the defence of his houſe 
or perſon): and two juſtices by their warrant may au- 
thorize any perſon in the day time, with the aſſiſtance of 
the conſtable or his deputy, to ſearch for all arms wea- 
pons gunpowder or ammunition, which ſhall be in the 
houſe. cuſtody or poſſeſſion of any ſuch papiſt, or reput- 
ed papiſt, and ſeize the ſame for the uſe of the king; 
which ſaid juſtices ſhall at the next ſeſſions deliver the 
ſame in open court for the uſe aforeſaid, 4. _ 
And every papiſt or reputed papiſt' who ſhall not within 
ten days-after ſuch refuſal or making default as aforeſaid, 
diſcover and deliver or cauſe to be delivered to ſome ju- 
ſtice of the peace, all arms weapons gunpowder or am- 
munition whatſoever, Which he ſhall have in his houſe 
or elſewhere, or which ſhall be in the poſſeſſion of any 
perſon to his uſe; or ſhall hinder or diſturb any perſon 
authorized by warrant of two juſtices to ſearch for and 
ſeize the ſame —ſhall be committed to the common 
goal by warrant of two juſtices for three months without 
| ail, and ſhall alſo forfeit the ſaid arms and pay treble the 
= value of them to the king, to be appraiſed by the juſtices 
4 at the next ſeflians,, . 7. OY 1 
| And every perſon who ſhall conceal, or be privy or 
 -aiding or aſſiſting to conceal, or who knowing thereof 
ſhall not diſcover to a juſtice of the peace the arms. wea- 
, pons gunpowder or ammunition of any perſon ſo refuſing 
or making default, or ſhall. hinder, or diſturb any perſon 
1 N authorize 


— ——— . — 
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CET 


authorized as aforeſaid in ſearching for taking and ſeizing 
the ſame, ſhall. be committed to the common gaol by 


two juſtices for three months without bail, and {ſhall 
alſo forfeit treble value of the ſaid arms, to the king. 


J. 6. | 1 vn 


And if any perſon ſhall diſcover at y: concealed addin: 
weapons, ammunition or gunpowder belonging to any 
perſon refuſing or making default as aforeſaid, ſo as the 


ſame may be ſeized; the juſtices. on delivery of the ſame 


at the ſeſſions, ſhall; as a reward for ſuch diſcovery, by 


order of ſeſſions allow him a ſum of money amounting to 
the full value of the arms weapons ammunition or gun- 
powder ſo diſcovered: the ſaid ſum to be aſſeſſed by the 
judgment of the ſaid juſtices at their ſaid ſeſſions, and 
to be levied by diſtreſs and ſale, of the goods of the of- 
fender. . 7. 1 | © eee 
Hut if any perſon who ſhall have ſo refuſed. or made 
default, ſhall. deſire to ſubmit and conform, and for that 
purpoſe ſhall preſent himſelf before the juſtices, at the 
next ſeſſions where his default ſhall, be certified, | and ſhali- 
there in open court make and ſubſcribe the ſaid declara- 
tion and take the oaths of allegiance and ſupremacy, he 
ſhall be diſcharged. / 8. „„ 
Bo „LX. Hane, | 
No papiſt or reputed papiſt, ſo refuſing or making de- 
fault in making and ſubſcribing the declaration as by the 


laſt mentioned act of the 1 V. c. 15. ſhall have or keep 


in his poſſeſſion any horſe above the value of 51; and 
two juſtices by their warrant may authorize any perſon, 
with the aſſiſtance of the conſtable or his deputy, to 
ſearch for and ſeize the ſame for the uſe of the king. 


And if any perſon ſhall conceal. or be aiding in a 


| _cealing any ſuch horſe; he ſhall be committed to priſon 


by ſuch warrant without bail for three months, and ſhall 
alſo forfeit to the king treble value of ſuch horſe, | which} 
value is to be ſettled as aforeſaid, /. 10. 


XXI. Popiſh baptiſm. 


Every popiſh recuſant who ſhall, have a child born, 
{hall within one month next after the birth, cauſe the 
ſame, to be baptized by a lawful. miniſter, according to 
the laws of the realm, in the open church of the .pariſh! 


where 


* 
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Woman 
be tenant by the courteſy ; he ſhall forfeit 100 1, half to 


Popery: 


where the child hall be born, or in ſome other church 


near adjoining, or chapet where baptiſm i is uſually:admi- 
niſtred; or if by infirmity of the child it cannot be brought 
to ſuch a place, chen the ſame ſhall within the time afore- 


ſaid be baptized by the lawful miniſter of any of the ſaid 


pariſhes or places: on pain that the father of ſuch child 
if he be living one month after the birth, or if he be 
dead then the mother of ſuch child, ſhall forfeit 1001; one 
third to the king, one third to bim who ſhall ſue in any 
of the king's courts of record, and one third to the yeor 
8 e 37. e. 5. 7. 14. ; 


XXI. Popiſh marries.” < : 
r. . Bs FE, 37 4. J. Every man being a popiſh' recu- 


ſant convict, 1 5 ſhall be married otherwiſe than in ſome 
open church or chapel, and otherwiſe than according to 
the orders of the church of England, by a miniſter 
lawfully authoriſed, ſhall be diſabled to have any eſtate 
of freehold into any lands of his wife as tenant by cour- 
teſy; and every woman being a popiſh recuſant convict, 

who ſhall be married in other form than as aforeſaid, 

ſhall be diſabled not only to claim any dower of the in- 


heritance of her huſband, or any jointure of the lands of 


her huſband, but alſo Af: ber widow's eſtate and frank- 


bank in any cuſtomary Jands whereof her huſband died 


ſeiſed and likewiſe be diſabled to have any part of her 
huſband's goods: And if any ſuch man ſhall be married 
with any woman, otherwiſe than as aforeſaid, which 

ſhall have no lands whereof he may be Rake to 


the king, and half to him that ſhall r in . of the 


_ king's courts of record. J. 13. 


2. But by the 26G. 2. c. fo After March 25, 1754. 


if they ſhall be married any here in England, other than 
in a church or publick ehapel (unleſs by ſpecial licence 
from the archbiſhop of Canterbury), or without publica- 


ag banns, or licence, Ine marriage ſhall be void. 10 
XXIII. Fele burial, 


If any popiſh we} man or woman, not being ex- 


communicate, ſaal! be buried in any place, other than i in 


the church or church yard; or not according to the ec- 
cleſtaftical las of this realm; the executors or admini- 
— of every ſuch perſon ſo buried, TY the ſame 

| or 


e 


: y t P 4 


or the party that cauſeth him or her to be ſo buried, 


: 1 
11 At 


died. 3 J. C, 5.77 15. en 2 $ftom id £44 
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„ XXIV. Heirs of popiſb recuſauts. l 
If any 170 
198 

brances in reſpect of his anceſtors recuſaigy.: And 1 
eee n 
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before the archbiſhop. or biſhop of the diogeſe,z ſuch heir 
ſhall be Treed from: all penalties: and ;hcunibfatices hap- 


* : ; * 7 & 
poning by zeaſon of, bis Ape pp cocyliney. A 
; ; * 3 : ? Ny ] ISM > 1 1399 12 a A 3 > T3 111 8 
A But if the heir of any recuſant ſhall be within The age 
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of ſixteen years at the deceaſe of his anceſtor and ſhall after 


his age of ſixteen, years become a,recuſant ; ſuch heit ſhall 
not be freed of any of the penalties and iticutnbrances 
happening by reaſon of his anceftor*s Tecuſancy, Untif he 
ſhall. ſubmit, or conform himſelf, and become" obedj ent to 
the laws of the church, and tepalr tc chu teh, nk "take. 
the oaths of allegiance. and "ſupremacy a / af6refaid ; and 
yet neverthelels,: from and or ſuch 1 and 
oath taken, every, ſuch heir ſhall be fteed from (all 
penalties and incumbrances happening by reaton of his 


* 


2. STIGTIA. ren nenen ien cl 
13 2190 XXV. Hapiſb wife., 10 eee. 
1.4 By the, 7, «5. Every mattied womgin buifiy 
popiſh recuſant eonviRt, ( . not beit e 
recufant conyi&t) who ſhall, not conform her felf,” but 
mall forbear to repair to ſome church or wſilal Place 
of common prayer there to hear divine ſervice , to re- 
ceive the ſacrament, by the ſpace of one Whole yeat᷑ next 
before the death” of her huſba gd, — hall forfeit to che 


3 
6 

* 7 

ie” Lal he 


| king the iſſues and profits of two parts of her jointure 


and of her dower during her life, out of any lands which 
were her huſband's, and alſo be diſabled to be executrix - 
er adminiſtratrix of her ſaid huſband, and to have or de- 


Vor, III. . mand 


1 45 
es 


i] 
"T 

1 
| | 
l 

— 11 
1 


2 
* 

4 

, 

7 


— — —2— 1 1 b _ 


: ? 
8 8. 


mand any part or pottion of her ſaid deceaſed huſband's 
ood OO ¶ . ]« 0... REO IARINN 
2. And by the 7. c. 6. If any married woman being 
convicted as a popiſh recuſant for not coming to church, 
ſhall not in three months conform herſelf and repair to 
church and receive the ſacrament ; ſhe ſhall be committed 
to priſon by one of the privy council, or the biſhop of 
the dioceſe, if ſhe be a baroneſs; or if ſhe be under that 
degree, by two juſtices of the peace (one whereof to be 
of 'the quorum), until ſhe ſhall conform her ſelf and 
come to church and teceive the facrament ; unleſs her 
huſband hall pay to the King 101'a month, or the third 
part of his lands at his own choice, ſo long as ſhe re- 
maining a recuſant convict ſhall continue out of priſon. 


J. 


: . * 
1 


XXVII. Popiſb ſervants or ſajourners. 
By the 3 J. c. 4. Every perſon who ſhall willingly 


maintain retain, relieve keep or harbour in his houſe, any 


D rn or ſtranger who ſhall not repair to ſome 
0 


” 


CRE I boo thn ooo a, nt 45 rr 
And every perſon who ſhall e rerun or keep 
in his ſervice fee or livery, any perſon who ſhall not re- 


pair to ſome. church chapel, or uſual place of common 
prayer 40 hear, divine ſervice, but ſhall forbear che 


ſame, for a month together, ſhall forfeit 101 a month. 


ut this ſhall not extend to puniſh ar impeach any 
perſon, for maintaining retaining relieving keeping or 
harbouring his father or mother wanting (without fraud 


ar coyin) qther babitation or ſufficient maintenance, or 


the Ward af, any ſuch perſon, or any perſon. that ſhall 
d by authority . to the cuſtody of any by 


bo they, wall be Je relieved maintained or kept. 


FA 5 4˙ 12 BY =% v4 are » 2b, % x "1 Tv 2 er „ * bi, 
T e faid offences to be inquired of heard and deter- 
ald ot 19 


mined, before the juſtices of the king's bench, or of aſ-, 
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hurch or chapel or uſual place of common prayer to 
hear divine ſervice, but ſhall forbear the ſame for a month 
together, not, having a reaſonable excuſe, ſhall forfeit 101 
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XXVH. Popifh fenen 


I, Iy the 23 El. c. 1. If any perſon * keep or 
maintain any ſchoolmaſter, which ſhall not repair to church 
ot be allowed by the biſhop of the n he ſhall for- 
feit; 101 a onth, WE 

.B FEARS be Gps that no Fe ordinaty, or their miniſters, 
ſhall take any thing. for the faid allowance, ——— And if 
ſuch ſehoolmaſtet ar teacher ſhall teach contrary to this 
a&, z he ſhall: be diſabled to be a teacher of youth, and 
be impriſoned for a year. /. 7. . 

The ſaid forfeiture to be, one third to the king to his 


- own: uſe ;. one third to the king for relief of the poor in 


the pariſh where the offence ſhall be committed, to be 
delivered by warrant to the principal officers in the receipt 
of the het without further warrant from the king 4 3 
anc gne thi to him who ſhall ſue; and if ſuch perſon 
ſhall, not 10 able, or ſhall, fail to pay the ſame within | 
three. months after judgment given, he ſhall be committed 
0 945 5 wil he have po the ſame, or conform himſelf” 
o to chur 
t if the Mn fk ſhall, before he be indicted, or. at 
Yo arraignment, ot trial before judgment, ſubmit and 
copferm dimſelf before the biſhop, of che dioceſe, or de- 
fore the juſtices Where be ſhall be indicted arraigned. or 
tried... (having. not before made li e ſubmiſſion. at his, tt al, 
eing. indicted for the firſt offenct) 3, he fall pe. gilcbatg:. 
upon his racogpition of ſuch b Cubroiſkon” in open 
zes.or ſeſſions of the county Karel he. e f it. 
1 * 1 
* And by the 1 FJ. c. 4. No prin, ſhall keep any 
Geral or — A UE out of any of the univer- 
colleges of this realm, 2 dit be in ſome pub- 
.,or,;free grammar, ſchool, ſome ſuch noble: 
8. or gentleman's . houſe — are not recuſants, 


Where the 1 Eager Nall ſpecially licenſed by is 


archbiſhop biſh -guard 2 of t piritualties of 


dioceſe.z = FE th; as, well the feheolmaſter, 4 4 aid 4 


the pz ſhall retain or 0 g any ſuch Teobt- . 
ma we all forfeit each. of "them 408 ; a day: the 
half of which forfeitures ſhall be to 3 ea, and Half 


to him that will ſue. /. . 
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XXVIII. ain Hall not bin "to Ws trown of this 
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1, By the 1 1 A. 2 . 4. Fey" eee that hats" 
be ec gnelled to or ſhall hold cemmunion with the 
ſee, or er of Rome, or, ſhal] rofeſs the popiſh © reli 
gidn,. r ſhall marry a Preite, all' be exc} ded 2 and 
be 7 5 ever incapable ig in jerit Fete or enjoy the 
crown and government“ of this realm; und in hi - eie 
he 'pebple ſhall be abſolved of their  alegiarice an 
the crown ſhall deſcend | to and be enjo ed by ack: 
per fon 15 a proteſtant, as ſhould have inherited and 


| 0 he ſame, in 'caſe the perſon ſo reconciled, 
h WH 


omm unioh, or Poet er marrying as altre“ 
1005 e naturally dead. dats } B9T9W119D 
every king and queen Who mant core 70 and 
me in A2 10 imperlal” Fer of this' Kin om, mall on. 
e firſt day of the meeting of the firſt parliament' nex 55 
k 5 thei ir coming to the crown, watch on thi th 
in the houle of peers in the'preſetice the lords and 
pmmons, or at their coronation before Fig perſon who” 
Fl adminiſter the coronation oath at the time of 'their 


taking the ſaid oath (Which fall firſt ha pen) — make 
| and ſubſcribe the declaration of the 30 C. 2. But if he” 


e ſhall be under the age of twely * nr then every* 
Eg king £7: d queen ſhall 2 ently oe iefamea 
t A ee ot tlie firſt day | 1 

ap parliarhent * 4 1 0 wh MME Ab appen afte 
ſuch king or queen fall have attained the faid age | 
\ 


lv 8 
. Ad by by it Nerd article of the umon of the Ki 


doms « of Fog land and Scotland, All 'papiſts, and 2 
ſons. 717894 paptits, mall be excfuded from, and Tot 
eyer incapabſe to inherit poſſeſs of eizo, che 'iniperiat 
crown, 'of Ry Wo aki the dominlons therèunte 
l ane FR ry ſuch cafe, the crown and"; . 
Fee © ſhall geber 2 and be Eaje ed by ſuch "pers 
& a proteſtänt, is ſhould have inherited and en- 


0 lade, in Lale ſuch papiſt or 5 marrying A 
papiſt was I Ie; 5 An.” 6,8 . 
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By the 30 C. 2. fl. 2. c. 1. No perſon that ſhall be 2 
peer of the realm, or member of the houſe of peers, ſhall 
vote or make his proxy in the houſe of peers, or fit there 
during any debate in the ſaid houſe of peers; nor any 


A . * 8 . 4 nr 114 H aut, 155 A 

XXIX. Papiſis ſball not fit in eitber hoaſe of 
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perſon that ſhall: be a member of the houſe of commons, 


ſhall vote in the houſe of commons, or ſit there during 
any debate after the ſpeaker is choſen; until he ſhall firſt 
take the oaths of allegiance and ſuptemacy (and abjura- 
tion, 1 GHH. 2. c. 13.) and make and ſubſeribe this de- 
claration following tr... 
IA. B. do ſolemnly and ſincerely, in the preſence of 
God, profeſs, teſtify, and declare I hat I do believe that 
in the ſacrament of the Lord's Supper there is not any 


tranſubſtantiation of the elements of bread and wine into 


the body and blood of Chriſt, at or after the conſecration 
thereof, by any perſon whatſoever :; And that the invoca- 
tion, or adoration of the Virgin Mary, or any other faint, 
and the ſacrifice of the maſa, as they are now uſed in the 
church of Rome, are ſuperſtitious and idolatrous. And 1 
do ſolemnly in the preſence of God, profeſs, teſtify, and 


declare, That I d0 make this declaration, and every part 


thereof, in the plain and ordinary ſenſe of the words read 
unto me, as they are commonly underſtood by engliſh 
proteſtants, without any evaſion, equivocation or mental 
reſervation whatſoever, and without any diſpenſation al- 
ready granted me for this purpole by the pope or any other 
authority or perſon whatſoever, or without any hope of 


any ſuch diſpenſation from any perſon or authority>whate 


ſoever, or without thinking that I am or can be acquitted 
defore God or man, or abſolved of this declaration, or 
any part thereof, altho? the pope, or any other perſon or 
perſons, or power whatſoever, ſhall: diſpenſe with or an- 
nul the ſame; er declare that it was null or void from the 


$ 2 12 4 , 5 , P F414 1 fy W * 
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Wien ſaid oaths and declaration fhalb be ſolemnly and 
publickly made and ſubſeribed betwixt the hours of nine 
in the morning and four in the afternoon, by every ſuch 
peer and member of the houſe of peers at the table in the 
middle of the houſe, before he take his place in the hauſe, 


and whilſt a full houſe of peers is there with the ſpeaker 


in his place; and by every ſuch member of they houſe ot 
commons, at the table in the middle of the ſaid houſe. 


L 3 and 
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reſpective houſes of parliament, to take 
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and whilſt a full houſe of commons is there duly ſitting 
with their ſpeaker in his chairt: and the ſame to be done 
in either houſe in ſuch like order or method, as each 
houſe is called over by reſpectively. /. 4. 

And if any peer or member of the houſe of peers, or 
member of the houſe of commons, ſhalb offend agaiuſt 
this act; he ſhall be deemed and adjudged a popiſh recu- 
ſarit convict, and ſhall forfeit and ſuffer as ſuch; and 
ſhalt de diſabled to execute any office: or place of profit or 


truſt, eivil or military; or to fit or vote in either houſe 


of parliament, or to make a proxy in the houſe of peers ; 
or to ſue or uſe any action, bill, plaint, or information 
in courſe of law, or to proſecute any ſuit in any court of 


equity; or to be guardian of any child, or executot or 


adminiſtrator of any perſon, or capable of any legacy or 
deed of gift; (or to vote at any election for members of 


parliament, 1 G. Hl. 2. c. 135 and ſhall We: good to 


— who ſhall ſue. /. 6. =? 
And it ſhall be lawful far the houſe of: pond — 


of commons, or either of them reſpeQively, as often as 


they ſhall ſee occaſion, to order and cauſe-all or any of 
the members of their reſpective houſes, 1 in their 
the ſaid oaths, 
and to make and ſubſcribe the ſaid declaration, at ſuch 
times, and in ſuch manner, as they ſhall appoint: And 
if any peer ſhall, contrary to ſuch order made by their 
ſaid houſe, wilfully preſume to fit therein, without taking 
the ſaid oaths and ſubſcribing the ſaid declaration; he, ſhall 
be diſabled to fit in the ſaid houſe: of pers and give any 
voice therein either by proxy or otherwiſe, during that 
parliament: And if any . of the houſe of commons 
Mall. contrary to ſuch order made by their houſe, wil fully 
preſume to ſit therein, without taking the ſaid oaths, and 
making and ſubſeribing the faid declaration ; be ſhall de 
dilabled: to ſit in the he dt houſe of commons, or to give 
any:voice- therein, during that parliament. / 7. 
And where any member of the houſe of commons ſhall 
be ſo diſabled to fit or vote, his place ſhall be void; and 


+a writ ſhall iſſue for the election of a new member. 7 8. 


And during the tiwe:ofitaking the ſaid oaths and mak- 


5 dad and -ſubſcribing:;the: declaration, all proceedings ſhall 
ceaſe; and the ſaid oaths declaration and ſubſcription, 


together: with a ſchedule of the names of the perſons who 


hall take and ſubſcribe- the ſame, ſhall be made and en- 


tred in parchment rolls provided by the clerk of the houſe 
4 lords and the clerk of the houſe of commons; and none 


of 
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of the peers or members ſhall pay to ſuch clerk above 12d 


for ſuch entry: All which rolls the ſaid clerks ſhall-with+ 
out fee n to 800 perſon e to able apo: the fame. 


f-rt. | 
XXX. Papifs Gall n not erden, to bengficer. 1 — 1 


1. By the 3 J. c. 5. Every perſon being a popiſh re- 
cuſant convict, ſhall be utterly diſabled to o preſent to any 
benefice with cure or without cure, prebend, or any other 
eccleſiaſtical living; or to collate or nominate” to any free 
ſchool, hoſpital, or donative ; or to grant any avoidance 


of any benefice, prebend, or other eccleſiaſtical living. 


18. 


Oxford, ſo often as any of them ſhall be void, ſhall have 
the preſentation, nomination, collation, and eee of 
and to every ſuch benefice, prebend, ot eccleſiaſtical liv- 
ing, ſchool, hoſpital, and donative, in the counties of 
Oxford, Kent, Middleſex, Suſſex, Surrey, Hampſhire, Berk- 
ſhire, Buckinghamſhire, Glouceſlerſhire, Harceflerſhire, Staf- 
 fordſhire, Warwickſhire, Wiltfhire, Somer ſeſſbire, Devon- 
ſhire, Cornwal,  Dorſatſhire, Herefordſhire, Northampton- 
Hire, F Caermarthenſhire, Brecknockſhire, Mon- 
mouthſbire, Cardiganſbire, Montgameryſhire, the city of Lon- 
den, and in every city and town being a county of it ſelf 
within any of the limits and precin&s of any of the coun- 
ties alerts id, as ſhall happen to be void during ſuch time 
as the patron thereof ſhall be a recuſant convict. as afoze- 
ſaid. F, 19. 
And the chancellor and ſcholars of the univerſity of 
Cambridge ſhall' have the preſentation, nomination, colla- 
tion, and donation of and to every ſuch benefice, prebend, 
or eccleſiaſtical living, ſchool, hoſpital, © and donative, 
within the counties of Eſſex, Hagan dere, Bedforaſbire, 
Cambridgeſhire, Huntingtonſhire, Suffolk, Norfolk, Lincoln- 
ſhire, Rutlandſhire, Leiceſlerſhire, Derbyſhire, Nottingham- 
ſhire, Shropſhire, Cheſhire, Lancaſhire, Yorkſhire, the coun- 
of Durham, Northumberland, Cumberland, Ii eſimorland, 
Radnorſhire, Denbiſhire, Flintſhire, Carnarvonſhire, Angle- 
ſeyſhire, Merionethſbire, Glamorganfhire, and in every city 
and town being a county of itſelf within the limits and 
precincts of any of the faid counties, as ſhall happen to 
be void during ſuch time as the patron thereot thall be a 
e nn ee h . v4, 
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And' the chancellors ard ſcholars of the univerſity of 
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ing as they were before. Gibſ. 771 rant e 
To preſent] Hereby the patron. is gnly Sele do pre- 
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king's hands, by reaſoa of an 
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recuſancy, or an ob like ; the king, and not the ugirerſity, 
ſhall: preſeut. * Hawa rg 2c, wotvq von ait enn 


s Daring | ich time as the | patron theres 27 fai I "a" retuſerit 
A 


conviet hen the een 0e for that turn is veſted in 
the univerſity ty, altho' afterwards the fecüfaflt eohformeth 
3 or diet, yet the 1 mall prelent. 10 Cs. 


* By the 1 V. 4. 26.” In Who nee 


or neglect to make and e pen ' dectarativrt of the 
30 C. 2. when the ſache Hall be Rated by two Juſtices 
of the PE as in the ſaid act is mentioned ; or tas hal, 
upon g otice given us by the ſaid act, refuſe” or forbear ts 
a ppear before them for the making and rbſeribing there- 
oft and ſhall therkupon have his name firname and place 
of abode, certified and of by ed at the ſeſſions — 
fuch perſon ſo reco xrded; half be from thenceforth/ adjud 

ed diſabled. 75 ale 4155 1 *ollation,; not b 
nation, donation,” of grant of diy avoidance of any bene. 
fice, prebend, or eccleſiaftical living, 'as fully às if ſueh 
perſon wete à popiſn recuſant convict. And the uniyer- 
ſities ſhall have the preſentation, \nowinution, callation, 
and donation. /. 2. 

And where any perſon. ſhall. be ſeiſed; or T poſſeſſeg of 
any adyowſon, right af nreſentation, collation, or nomi⸗ 
nation to any ſuch; eceleßaſticpl diving. ** 3 or 
hoſpital as aforeſaid, in truſt for any papiſt or popilb 
cuſant, who ſhall be convicted or diſabled, as by Beg 
c.-5. or by this act; he ſhall be diſabled to Ro King, am 
nate or collate to any ſuch eecleſiaſtical living free ſchool 
or hoſpital, or to grant any avgidance thereof, and ſuch 
preſentations - nominations collations and grants ſhall. be 
void ; and the g niverſities ſhall, proceed, as if ſuch tecu- 
Fo cosi of 4ilabled were ſeiſed or poſſeſed. thereof. 

3 ; #111983 46 © 445 42 

Ab if any triifies. or mortgagee or gxangee of any voi · 
ance u preſent nominate; or collate, os 1910 0 be — 1 


ſented: nominated or eollatod any perſon ta any, ſys We e- 


ſiaſtical living free ſchool ort hoſpital, 2 e truf 


ſhall be for any recuſant convict or diſabled, without ; giv 


ing notice of the avoidance i in writing to the wesen ancel- 
ler within three months next after the avoidance ; ; he ſhalt 
forfeit 5001, to the reſpeQive chancellor and ſcholars of, 
the univerſity, to whom, the. preſentation competing, o· 
e ſhall W Fa Pub bits e po 
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1 Provided, that the ſaid chancellors and ſcholars of either 


univerſity, ſhall not preſent or nominate to any benefice 


with cure prebend or other ecclefiaftical living, any per- 
Jon as ſhall then have any other benefice with cure of 
ſouls: and if any ſuch preſentment ſhall be had or made 


of any ſuch perſon ſo beneficed, the ſame ſhall be utterly, 


void. /. 5. | 

Andi if any perſomſo preſented or nominated to any be- 
neſice with cure, ſhall be abſent from the ſame above 
ſixty days in any one year; in, ſuch caſe the ſaid benefice 


ſhall be void. / 6 


Provided always, that if any. ſuch perſon ſhall preſent 
bimſelf at the ſeſſions for that place where his name was 
recorded, and ſhall there in open court make and ſubſcribe 
the ſaid declaration, and take the oaths (of allegiance and 


ſupremacy, 1 V. c. 8.) he ſhall be diſcharged of the ſaid 


diſability, and be enabled to make ſuch preſentment col- 
lation nomination donatign and grant, as if this act had 
not been made. / Pan 159 5 . 

S8. 2. Neſuſe or forbear] In the caſe of Fitzherbert and 
the univerſity of Oxford, the party was ſummoned to take 
the oaths, but refuſed to attend. Upon which occaſion, 


it was declared by the court, that the juſtices ought to be 


reſent at the time appointed; and if they are not there, 
it is a good excuſe for the party, if the party attends ; but 
there is no neceſſity. that the juſtices ſhould be preſent, if 
the party does not come; it is ſufficient if they leave no- 
tice at the place, to give'them notice if the party comes ; 
and the party himſelf is obliged to do the firſt act, namely, 
to attend at the time and place appointed. Comyns, 18 3. 
3. And by the 12 Au. fl. 2. c. 14. it is further enacted, 
that every papiſt or perſun making profeſſion of the po- 


piſh religion, and every child of ſuch: perſon not being 


2 proteſtant under the age of twenty one years, and every 
mortgagee truſtee or perſon any way intruſted directly or 
indirectly, mediately or immediately, by or for ſuch papiſt 
or perſorr making profeſſion of the popiſh religion or ſuch 
child as aforeſaid, whether ſuch truſt be declared by writ- 
ing or not, ſhall be diſabled to preſent collate and nomi- 
nate to any benefice prebend or eccleſiaſtical living ſchool 
hoſpital or donative, or to grant any avoidance of any be- 
nefice prebend or eceleſiaſtical living; and every ſuch pre- 
ſentment collation nomination and grant, and every ad- 
miſſion inſtitution and induction thereupon ſhall be void: 
and the univerſities ſnall have the preſentation nomination 
collation and donation. /. 1. 

And 
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And when any preſentation to any benæfice or eccle- 


ſiaſtical living ſhall be brought to any archbiſhop dithop 

. or other ordinary, from any perfon who ſhall be reputed 

f to be, or whom ſuch archbiſhop biſhop or other ordinary 

. ſhall: have cauſe to ſuſpect to be a papiſt or truſtee of any f 

7 perſon making profeſſion of the popiſh religion, or ſuſpect- 1 
ed to be ſuch; ſuch archbiſhop biſhop or other ordinary 4 

3 ſhall tender or adminiſter to every ſuch perſon (if-preſent) | 

: the declaration againſt tranſubſtantiation of the 25 C. 2. 1 

© and if abſent, ſhall by notice in writing to be left at the I 

5 place of habitation. of ſuch perſon, appoint ſome oonveni- 4 

t ent time and place when and where ſuch perſon ſhall ap- 3 

3 pear before ſuch archbiſhop biſhop or other ordinary, or 4 

e ſome perſons to be authorized by them by commiſſion 1 

d under their ſeal of oſſice; who ſhall, upon ſuch ap- 1 

d pearance, tender or adminiſter the ſaid declaration to the 1 

5 party making ſuch preſentation: and if he ſhall neglect or 7 

| refuſe to make and ſubſcribe the declaration ſo tendred, or 4 
ſhall neglect or refuſe to appear upon ſuch notice, ſuch 1 

Preſentation ſhall be void; and in ſuch caſe the archbiſhop 3 

d biſhop or other ordinary ſhall, within ten days after ſuch 4 

7 neglect or refuſal, ſend and give a certificate under their $ 

ly ſeal of office of ſuch neglect or refuſal to the vicechan- 2 

ec cellor; and the preſentation to ſuch beneſice, for that turn 

ty only, ſhall be veſted in the reſpective chancellor and ſcho- "= 

if And for the better diſcoveryiof ſecret truſts and fraudu- 1 

p lent conveyances made by papiſts, it is enacted, that when 1 

& the preſentation of any perſon , preſented to any benefice F 

V or eccleſiaſtical living ſhall be brought to any arehbiſhop 3 

* | biſhop or other ordinary; he ſhall, before he give inſtitu- if 

d, tion, examine the perſon preſented upon oath, whether to 4 

* the beſt and utmoſt of his knowledge and belief, the per- 7 

8g ſon who made ſuch: preſentation be the true and real pa- 

* tron, or made the ſame in his own right, or whether he 

oy be not mediately or immediately, directly or indirectly, 

ſt truſtee or any way intruſted for ſoine other, and whom b. 

ch name, who is a papiſt or maketh profeſſion of the popiſt 

4 religion, or the children of ſuch, or for any other and 

fo whom, or what he knows, has heard, or believes touch- 

ol ing the ſame; and if ſuch perſon ſo preſented ſhall refuſe 

ah to be examined, or ſhall not anſwer directly, the preſen- 

— tation ſhall be void. / 3. PETR 1 | 

* And the chancellor and ſcholais of the reſpective uni- 

4 verſities, to whom the preſentation to ſuch benefices and 


eccleſiaſtical livings ſhould belong in caſe the rightful 
patrons had been popiſh recuſants convict, and their pre- 
0 ſentees 
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tant convict in reſpect of ſuch/preſentation; 55 


| And: 


ſentees or clerks, may for the better diſcovery of ſuch 
ſecret and fraudulent truſts, exhibit their bill in any. court 
of equity, againſt ſuch perſon preſenting, and ſuch per- 
ſon as they have reaſon to believe to be the ceſtuy que 
truſt of the advowſon, or any other perſon who they have 
eauſe to ſuſpect may be able to make any other or further 
diſcovery of fuch-ſecret truſts and practices; to which bill, 
the defendants being duly ſerved with proceſs of the court, 
ſhalbforthwith directly anſwer : and if they ſhall refuſe or 
neglect to anſwer, in ſuch time as ſhall be appointed:by 
the court, the bill ſhall be taken pro confeſſo, and be al- 
lowed: as evidence againſt ſuch: perſon ſo neglecting and 
refuſing, and his truſtees, and his or their clerk; provid- 
ed, that every perſon having fully anſwered ſuch bill, 


and not knowing of any ſuch truſt, ſhall be intitled to 


his coſts to be taxed according to the courſe of the court. 
Job gil Lie $4] bs 46: | 0-830 R54 Gout Rode F144 
And the court where any quatre impedit ſhall be depend- 
ing, at the inſtance of the ſaid: chancellor and ſcholars or 
their.cleck being plaintiffs or. defendants in foch: ſuĩit by 


motion in open court, may make à rule or order requiring 


ſatis faction upon the oath of ſuch patron and bis clerk, 
who in the ſaid ſuit ſhall conteſt the right of: the univer- 


| ity! to preſent, by examination of chem in open court, or 
hy commiſſion under the ſeal of ſuch court for the exami- 
nation of them, or by affidavit, as the ſaid court ſhall find 


moſt: proper, in order to the diſcovery of any ſecret: truſt 
frauds or practices relating to the ſaid/' preſentation ; and 
if it appear to the court, upon the examination of ſuch 
1 or olerk, that the ſaid:patron is but a truſtee, then 
they ſhall diſcover who the perſon is and where he lives; 
and upon their refuſal to make ſuch diſcavery, or to give 
ſatis faction as aforeſaid, they ſhall be puniſned as guilty 
of à contempt of the court: And if the ſuid patron or his 
clerk ſhall diſcover the per ſom for whom the ſaid patron is 
à truſtae; then the court, on motion made in open caurt, 
ſhall make a rule or order, that the perſon for whom the 
patron is a truſtee ſhall in the ſaid court, or before com- 


miſſioners to. be appointed for. that purpoſe under the ſeal 
of- the ſaid burt, make and. ſubſeribe the declaration 


againſt tranſubſtantiation of the 25 C. 2. and likewiſe on 
pain of incurrimg a contempt of the ſaid court, ſhall give 
ſuch further ſatis faction upon oath telating io the ſaid truſt, 
as the court ſhall think: fit: and ſuch perſon ſo required 
to make and ſubſcribe the ſaid: declaration, and refufing 
on neglecting ſo todo, ſhall be eſteemed as a popiſh recu- 
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And the anſwer of fuch Patron and. V i for whom 
any of them, ag 


ke is inrrulſtec and his and their clerk 
and their examinations a and afhidavi its, taken'as aforeſaid by 
or Jet, of any court where ſuch; quare impegit ſhatt be de- 


pendi e or 'by any 7 archþilhgp biſhop or other ordinary, : 


of, the e miſhonets as abet (which, examinations' 
mall therefore be reduced into writing, "and ſigned by the 
party. examined) ſhall be allowed as evidence againſt ſach' 
patron, fo 1 reſenting and his clerk, „ ee eee 2a 
Pro ids, that no ſuch bill, nor an diſcovery to be 
made by : any anſwer thefeunto, or to! any ſuch examina- 
tion, as aforeſaid," ſhall be made uſe of to ſubject any per- 
ſon \ making. ſuch diſcovery” or not anfwering füch bill, to 
u th or forfeiture, other than the loſs of the eck 


ſentatiqn then in queſtion, TH. | 

x if in"caſe*of any ſüch bill of a8 overy ethibites! by 
the chancellor and b Ix or their preſentee, no Tap! 
{hall incur, nor plenart be a bar againſt them, in reſpect 


ol the beneffee or eecfefiaſtieal livi toudhing which ſuch 


| ſhall be exhibited, till after three months from the 
i the ale By uch bill mall bes ut in, Fr. the 
1 bel ta taken 4 Fl «ſlo, or t he coſe tion thereof | 
e Rama that f fi vi de e & hibited before any” 
2 1 D. en Int 
Ant the ber Ad ſelolars Way tue 3 writ” 
ay e.inipedit | by | the name of eG and ſcholars," or 
by. 55 Proper Hants of, ; incorporation, 1 Ar theit elecklon⸗ 
OR * nenen eo I 83 
Ape 41 jo caſt of 3 1 ſuch truſt eat en d ber 
any 1 r to fuch bill or ſuch exachinatien as*aforefai 
the ire may inforce the producing "sf the dreds re tf 
to the Pry truſts, b by, ſuch methods 2s. N 7 of find p 
per. 10. 4 797 2 is Li Hh 2 x 
4: And by the I G. 4. 4. 17. Ager enacted, 
that e every grant to be made of any adboWſon' or right bf 
reſentation collation | nomination or 'd6nation.of 155 
any henefice prebend or eccleſiaſtical living ſchool Hof 
6r r N every grant of any 400 danse wee 
geen making , profeſſion of the p 
eigtl, Wich ſuch truſt be declared by writin 
not, ſhall be null and void, unleſs* ſuch grant be e 
bona. fide and for a full and valuable confideration to 
and for a proteſtant\purchaſer and merely and only for the 
benefit of a proteſtant; and every ſuch grantee or perſon 
claiming under any ſuch grant ſhall: be deemed to be a 
N for n or . d Wie the 7 2 
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within t e ce 44 of 12 a. : and all ſuch States, b 
and perſons c aiming under ſuch, grants, and their preſen- 


tees, ſhall be compelled to make ſuch diſcovery 9 to 
ch grants and preſentations made thereupon, and by 
ſuc Rad As: by. the. ſaid x \- ny And. every. drviſe to 


reli; ion, an uch advowſon or. right o refenta- # 
tion co ien nomination or donation or any 121 oy 
ance, with i tent to ſecure the benefit thereof, to the 
heirs. or, 7900 ily, of ſuch papiſt or perſon profeſling the 
papiſh religion, ſhall be null and void; and. all ſuch 
9 and perſons claiming under ſuch” deviſe 85, 
and their pteſenteeß, ſhall in like manner be "com-. 
pelled to diſcover, whether to the beſt of their Thor | 


yes. and belief, ſuch, yk were, not ; wade. to, the ſaid 
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1 Mt 188 K "35> 4 8 0 5 4.3 6 T1; 
I. hall be AS. eure. vd 9004 40 


11 XXX 
1 "Mt he 98 Every obi Teculapt 8 cony vet 
wall and an 1 fs 1270 uh uf intents And. purpoſe : 
fabled, as 3 befaliy and duly excommunicated,. 
ahd as if he Wh been ſo denounced and. excommünicated 
an bi to the lays of this ae us til He ſhall, Go 
im elf 1 come to church hear "divine ſervice 

— receive the ſacrament 5 to the laws of this 


ti. £4 


realm, and take the oaths (of 1 and ſupremacy, 
1 V. . 8.) ; and, ;every. perſon ſued | Mt ſuch. Peron, ode 
be diſabled, may plead the {a ame in 1 diſabli f Cult \Platn- 
tiff, 28 i F he were eee, by 2 entenge in t he 
exclehuſtical ocz, .{ 11. X 

2. And by the 3 5 * "Upon bly Nwful Vit * 
rant or .proceſs- awarded to any ſheri Nt other. officer, 


. By the 


for the taking of any popiſh recuſanh (4 ctually) "Excoln- 


municated for ſuch Tecuſancy ; i t ſhall be lawful. for 
ſuch ſheriff or other, officer, if off 3. to break open 
any houſe. wherein. ſuch OM. e ſhall N55 
or to. raiſe the power of the county, fe or the Nen it 


of ſuch — — and, the better execution of Iu Watfant 
writ or Eh I., 3 bi i BUS * dd a elor: 
ee 2122. $3 10 Heis rt 91160 
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| XXX Sa not peru ener. q 5 107 bn 


2 17 


1 By de 357. 25 5. No popiſh recuſant mas dall 


cone into th court: or houſe where the king or his heir 
fpparent to the crown fhall be, unleſs he be commanded 
| | 4 a ſo 


8 


„„ „ 


| ſcribed the declaration againſt po 


ſo to do by the king, or by warrant. from the lords : and 
others of the privy council; on pain of 100], half to the 
king, and half to him that ſhall fue, in any of his ma- 
jeſty's courts of record. . 2. 55 

2. And by the 30 C. 2. fl. 2. c. 1. Every peer of this 
realm, and member of the houſe of peers, and every. 
peer of Scotland or Ireland, being of the age of one and 
twenty years or upwards, not having taken the oaths ne 
allegiance and ſupremacy, 1 M. c. 8.) and made and ſubs. 
eclarati pery of the, 30. C. 2, fl. 2. 
c. 1. and every member of the houſe, of, commons not. 
having taken the ſaid oaths and made and ſubſcribed the 
ſaid declaration, and every perſon convicted of popiſh re- 


7 | 3 4.3 LSD n wd Is . 127 1 
cuſancy, who ſhall come adviſedly into or remain in the 


preſence of the king, or ſhall come into the court or houſe 
where he reſides, hall ſuffer all the pains forfeitures and* 
diſabilities of this act; unleſs he do in the next term after 
ſuch his coming or remajning take the ſaid. oaths, and 
make and ſubſcribe the ſaid declaration, in the high court 
of chancery, between the hours of nine and twelve in 
the forenoon: That is to fay, he ſhall be diſabled. to exe 
cute any office or place of profit or truſt, civil or military, 
or to ſit or vote in either houſe of parliament or to make. 


a proxy in the houſe of peers ; or to ſue or uſe any ac- 


tion, bill, plaint, or information in courſe of law, or to 
proſecute any ſuit in any court of equity; or to be guar- 
dian of any child, or executor or adminiſtrator of any 
Neg. or capable of any legacy or deed. of gift; and 
hall forfeit $ool to him who ſhall ſue. / 5, 65. 
But this act ſhall not extend to the prejudice of any 
perſon, for coming into or remaining in the preſence © 
the king, who ſhall firſt have licence ſo to do by warran 
under the hands and ſeals of fix privy counſellors, by or- 


der of his majeſty's privy, council, upon ſome urgent 


occaſion, therein to be expreſſed; ſo as ſuch licence exceed 


not ten days, and that it be. firſt filed and put upon record 
in the office of the petty bag in chancery, for any one to, 


1 
2 


view without fee: and no perſon. to be licenſed\ above 
thirty days in any one year. 4. 
Provided, that if any offender ſhall after ſuch offence 
take the oaths and ſubſcribe the declaration in the chan- 
cery in manner aforeſaid ; he ſhall from 2 be 
freed and diſcharged from all ſeizures, penalties and Toles 
which he might otherwiſe ſuſtain by reaſon of being a po- 
piſh recuſant convict by virtue of this act, and from all diſ- 
abilities and incapacities incurred thereby ; ſo as ſuch - — 
om 
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mess, diſchar e extend. not to reſtore, any ſuch rſon 
f ny offic e qr place filled up, nor to any ohe office till 
WA ear from takin, the 0 oaths and making the ſaid 
etre nor to make vold he nah forfeiture f Zool. 


SA8- 10: ing Vi. > .7 8 © yi bak 


XXNut. Shell, wot come FI 8 miles 7 Tail. 


0 .By "the 375 . 5 „Aly p piſh Yecuſants who mall come 
Te ell 4 Temain Wade . of London of within ten 
mm 


ks $% 


ss thereof, who walt de in indſcted or convicted of recu- 
fa ancy,.0 *or- 8 all not repair lies ſome uſual church of 
| 477 Aach! ere Rear divine ſetvice, but ſhall forbear the 


ſame by tlie fpace' of three wonths, ſhall within ten days 
after ſuch Aide ent. or conviction depart from the ſaid 


city a 4 nd 8 les compaſs of the fame, and alſo ſhall 
eir names to the for cd mayor 15 ſuch recuſant 
be within the Ciry « 7 the" Berra thereof; and if the ſaid 


deliver u u] 


15590 t Hall, Gwell or remain in any other county within 


les of f the Taid city, then Be ſhall within the ſaid 

1051 Fr ' 
ren Gay $ feliver up his name to the next Juſtice of te 
| ng to the 
King 1081) half of whic Shall I to the kin 4 a0 half 
td him 2 cis will fue i in Lied of the king $ courts: of re- 


Neruch coutlty : on pain of forfeitin 


«4% "507: 'F 


cord. 
25 e the 1 . c. 9 For the better ee 


i removing all — 5 24 i bre papiſts out of Lon- 


don and Weſtminſter and — = s of the ſame; the 


lord mayo Ir, and eve 05 juſtite he peace of London 


Weimer and Sout 
leſex Suzrey Kent (and Effex, 1 W. c 17.) ſhall cauſe 


5 a merchant foreigner, as is reputed z papiſt, 
and & nder to Him 'th& echir ration of the 30 C. 2. A. 2. 

6. I, and if he refuſe to make and ſubſcribe the ſame, 
and mall after ſuch refuſal, continue within the ſaid dif- 


cance, he ſhall Foreſt, ani ſuffer" as a Popiſh recufint con- 


Ku iin 


„ ee 
And every juſtice' of the peace Mall certify every ſich 
ſubſcription. before him taken, and alſo the names of all 
erſqns refufing upon tender to make or ſubſcribe as . 
Find, under his hand and fea}, into the court of king's 
beach the next. term, or elſe at the next quarter ſeſſions 
of the cou ty or place where ſuch 5 ſubſcribing or 
refuſal Wall bappen: And if the ſaid per 


and certified, Mall not Within, the next ; ray or ſeſſions 
e 


ark. 110 F the counties of Mid- | 


1 be arreſted” and brought before him every e erfon, not 
to 


on, ſo refuſing. 


a> as _ a = 


a5 


eſſions 
ing or 


efuſing 
ſeſſions 


'- after 


 Popery: 


after ſuch refuſal appear in the court of king's bench or 


ſeſſions where ſuch certificate ſhall be returned, and in 
open court make and ſubſcribe the ſame, and indorſe oc 
enter his ſo doing upon the certificate ſo returned; he 
ſhall be from the time of ſuch his neglect or refuſal. taken 
and adjudged a popiſh recuſant convict, and as ſuch to 
forfeit and be proceeded againſt. /. 3. | | 
But this act not to extend to any foreigner being @ 
menial ſervant to any ambaſſador or publick agent, [+ 4+ 


| XXXIV. Shall not remove above five miles from 
their habitation. 


1. By the 35 El. c. 2. Every perſon above the age of 
. fixteen, and having - certain place of abode, who be- 


ing a popiſh recuſant ſhall be convicted for not repair- 
ing to church, and being within this realm at the time 


he ſhall be convicted, ſhall within forty days next after 


fuch conviction (if not reſtrained by impriſonment, or by 
the king's command, or by order of ſix or more of the 
privy council, or by ſickneſs, and in caſe of ſuch reſtraint 
then within twenty days after the removal of ſuch re- 
ſtraint) repair to his place of uſual dwelling and abode, 
and ſhall not at any time after remove above five miles 


from thence ; on pain of forfeiting his goods, and alſo of 


forfeiting to the king all his lands rents and annuities 
during life. / 3. "LEE | 


And every ſuch offender which hath copyhold or ous 


ſtomary lands, ſhall forfeit the fame during his life to the 
lord of the manor, if ſuch lord be not a popiſh recuſant 
convict; and if he be, then ſuch forfeiture ſhall be to the 
King. N | 


dwelling and abode, and not to remove above five miles 
from thence as is aforeſaid, ſhall within twenty days next 


after coming to ſuch place notify their coming thither, 


and preſent themſelves and deliver their true names in 
writing, to the miniſter or curate of the pariſh and to a 
conſtable of the town ; and thereupon the ſaid miniſter or 
curate ſhall enter the ſame in a book to be kept in every 
pariſh for that purpoſe. ſ. 6. 

And the ſaid miniſter or curate and the ſaid conſtable 
ſhall certiſy the ſame in writing to the next, general or 
quarter ſeſſions, to be entred by the clerk of the peace in 
the rolls of the ſeſſions. / 7. 


Vor. III. M And 


And all ſuch perſons as are to repair to their place of 
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torfeityce for travelling to make appearance accardingly, 
Ne nor 


Popery. 


And if any ſuch perſon, being a popiſh recuſant (not 


being a feme covert, and not having lands of the cl-ar 


yearly value of twenty marks, or goods above the value 


of 401;) ſhall not within the time before limited repair 


to his place of uſual dwelling and abode, and thereupon 
notify his coming as aforeſaid ; or at any time after his 
repairing to any ſuch place, ſhall paſs or remove above 
five miles from thence and ſhall.not within three months 
next after he ſhall be apprehended for offending as afore- 
ſaid, conform himſelf in coming to church, and in mak- 
ing ſuch publick confeffion and ſubmiffion as is herein 
after directed, being thereunto required by the biſhop of 
the dioceſe, or a juſtice of the peace, or by the miniſter 
or curate of the pariſh ; in every ſuch caſe, every ſuch 
offender, being thereunto warned or required by two 
Juſtices of the peace or the coroner, ſhall upon his cor- 
poral oath before two juſtices' of the peace or a coroner 
abjure the realm for ever; and thereupon ſhall depart 
out of this realm at ſuch haven and port, and within 
ſuch time, as ſhall be aſſigned and appointed by the ſaid 
Juſtices or coroner, unleſs he be letted or_ſtayed by ſuch 


lawful and reaſonable means or cauſes, as by the common 


laws of this realm are permitted and allowed in caſes of 


abjuration for felony; and in ſuch caſes of let or ſtay, 


then within ſuch reaſonable and convenient time after, as 
the common law requireth in caſe of abjuration for felony. 


8. 


And every juſtiee of the peace or coroner before whom 
ſuch abjuration ſhall be made, fhall cauſe the ſame pre- 
ſently to be entred of record before them, and certify the 
ſame to the next aſſizes. / 9. 

And if ſuch offender ſhall refuſe to make ſuch abjura- 
tion, or after abjuration made ſhall not go to fuch ha- 
ven and within ſuch time as is before appointed, and 
from thence depart out of this realm, or after ſuch 


departure ſhall return without the king's ſpecial licence; 


he ſhall be guilty of felony without benefit of clergy, 
J. 10, 


Provided, that if any perſon ſo reſtrained ſhall be 


urged by proceſs or be bound without fraud or covin ta 


ake appearance in any of the king's courts ; or ſhall 


e required by three or more of the priyy council, or by 
four or mor of any commiſſioners to be in that behalf 
aſſigned by the king, ta make appearance before ſuch 
council or commiſſioners : in fuch caſe, he ſhall incur no 


7 


Popery. 


nor for his abode concerning the ſame, nor for conveni- 
ent time for his return. / 13. 
And if any ſuch perſon ſo reftrained ſhall be bound or 


ought to yield his body to the ſheriff, upon Noor Fey 


tion in that behalf without fraud or covin to be made; 
in ſuch caſe he ſhall not incur any forfeiture for travel- 
ling for that purpoſe only, nor for convenient time for his 
return. / 14. 

Provided alſo, that if any perſon that ſhall offend 
againſt this act, ſhall before he be thereof convicted, 


come to ſome. pariſh church on ſome ſunday or other feſ- 


tival day, and there hear divine ſervice, and at ſervice 
time, before the ſermon, or reading of the goſpel, make 


publick and open ſubmiſſion and declaration of his con- 


formity ; he ſhall be diſcharged. Which ſubmiſfion ſhall 
be as followeth : I A. B. do humbly confeſs and acknow- 
ledge, that I have grievoully offended God in eontemning 
her majeſty's good and lawful government and authority, 
by abſenting my ſelf from church, and from hearing di- 
vine ſervice, contrary to the godly laws and ſtatutes of 
this realm: And I am heartily ſorry for the ſame, and 
do acknowledge and teſtify in my conſcience, that 
the biſhop or ſee of Rome hath not nor ought to have 
any. power or authority over her majeſty, or Within any 
her majeſty's realms or dominions: And I do promiſe and 
proteſt, without any diſſimulation, or any colour or means 


of any diſpenſation, that from henceforth I will from 


time to time obey and perform her majeſty's laws and ſta- 
tutes, in repairing to the church, and hearing divine ſer- 
vice, and do my uttermoſt endeavour to maintain and de- 
fend the ſame. /. 15, 16. | 

And the miniſter or curate ſhall preſently enter the 
ſame into a book to be kept in every pariſh for that pur- 
poſe ; and within ten days ſhall certify the ſame in writing 
to the biſhop. / 17. 

And if any perſon ſhall relapſe after his ſubmiſſion, he 
ſhall have no benefit by ſuch his ſubmiſſion. /. 18. 

And married women ſhall alſo be bound by this act, 
except only in the caſe of abjuration. /. 19, | 


Above five miles] It ſeems that the miles ſhall be 
computed according to the engliſh manner, allowing 
1760 yards to each mile; and that the ſame ſhall be 
reckoned not by freight lines, as a bird or arrow may 
fy, but according to the neareſt and moſt uſual way. 
i Haw 25. | | 
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In caſet of abjuration for felony] Anciently, if a man had. 
committed felony, and did fly to a ſanctuary, that is, to 
a church or church yard, before he was, apprehended, he 
might not be taken from thence to be tried for his 
crime; but on confeſſion thereof before the juſtices, or 
before the coroner, he was admitted to abjure the realm: 
but afterwards this privilege of ſanctuary, by the 21 J. 
c. 28, was taken away. But the abjuration, where it is 
by ſtatute ſpecially appointed, as in the preſent caſe, doth 


ſtill continue. | 


Abjuration] Fhe form whereof, according to the an- 
cient books, is thus: This hear you, Sir coroner, that I 
A. O. of——in' the county of ———am a popiſh recu- 
ſant, and in contempt of the laws and. ſtatutes of Eng- 
land, I have and do refuſe to come to their church: I 
do therefore, according to the intent and meaning of the 


ſtatute made in the 35th year of queen Elizabeth, 'abjure 


the realm of England. And I ſhall haſte me towards the 
port of P, which you have given and affigned to me, and 
that I ſhall not go out of the highway leading thither, 
nor return back again; and if I do, I will that I be 


taken as a felon of the king: And that at P, I will dili- 


gently ' ſeek for paſſage, and I will tarry there but one 
flood and ebb, If I can have paſſage; and unleſs I can 
have it in ſuch fpace, I will go every day into the ſea up 
to my knees, aſſaying to paſs over. So help me God and 
his doom. Stam. 116. Mir. b. 1. Offic. Gor. 49. 
2. And by the 3F. c. 5. / 7. The king, or three of 
the privy council in writing under their hands, may give 
licence to every ſuch recuſant to go and travel out of the 
compaſs of five miles, for ſuch time as in the ſaid licence 
ſhall be contained, for their travelling attending and 
returning, and without any other cauſe to be expreſſed 
within the ſaid licence ; And if any perſon ſo confined 
ſhall have neceſſary occaſion or buſineſs to go and. travel 


out of the compaſs of the ſaid five miles, then upon li— 


cence in writing in that behalf to be gotten, under the 
hands and ſeals of four juſtices of the peace of the fame 
county diviſion or place, next adjoining to the place of 
abode of ſuch; recuſant, with the privity and aſſent in 


writing of the biſhop of the diaceſe, or of the lieutenant 
+ or a deputy lieutenant of the county reſiding within the 


ſaid, county or liberty, under their hands and ſeals (in 
which licence ſhall ' be ſpecified both the particular oauſe 
of the licence, and the time how long the party mall be 


abſcat in travelling attending and returning) ; it Nall 
| : | be 


- 


Bopery. 


*\ 


be lawful for ſuch perſon to go and travel about ſuch his 


neceſſary buſineſs: for ſuch time only as-ſhall be com- 
priſed in the ſaid , licence, the party ſo licenſed firſt 
making oath before. the ſaid four juſtices or any of them, 
that he hath truly informed them of the cauſe of his 


journey, and that he ſhall not make any cauſeleſs ftays, 


And every perſon ſo confined who ſhall go above five 
miles from the place to which he is confined, not havin 


| ſuch licence, and not having taken ſuch oath, ſhall ſuffer 


as by the 35 El. c. 2. 


E. 11 J. Peter Maxfield was indicted, that he being a 


convicted recuſant departed above five. miles from his 
abode in Walſtood in the county of Stafford contrary 
to the ſtatute. The defendant pleaded, that he inform- 


ed Ralph Snead, Walter Bagnal, and two other juſtices 


of the peace of the county of Stafford (the ſaid Wal- 
ter being alſo a deputy lieutenant there), that he had 
urgent occaſions to go to London, about buſineſs con- 
cerning his eſtate, and made oath before them that it was 
true; whereupon they by writing under their ſeals gave 
licence unto him to go to London, or to other places, as 
his buſineſs required, for ſix months; by virtue whereof 
he went; and ſo juſtihes, And it was thereupon de- 
murred ; 1. Becauſe the ſtatute is, that four juſtices, 
with the aſſent of a lieutenant in writing, or one de- 
puty lieutenant in writing, may give licence ; for it ought 
to be by four juſtices beſides the deputy lieutenant : 
And all the court were of that opinion; for the ſta- 
tute appointing preciſely the number of the juſtices, 


with the aſſent as aforefaid, it ought to be exactly pur- 


ſued ; and it is not ſufficient, that a deputy lieutenant be 
one of the four. 2. The licence is not good, becauſe it 
is not pleaded to be under their hands; and it is not ſuf- 
ficient to plead it to be under their ſeals: Allo the licence 
ought to ſhew the particular cauſe of the licence, and not 
in ſuch general manner, for urgent cauſes. Wherefore 
rule was given, that if cauſe were not ſhewn, judgment 


ſhould be entred for the king. Cro. Ja. 352: 


XXX V. Shall be diſabled as to lau, phyſick, and 
| | offices. 


By the 3F. c. 5. No recuſant convict ſhall practiſe the 
common law of this realm as a counſellor clerk attorney 
or ſolicitor, nor fhall practiſe the civil law as advocate r 
proctor; nor practiſe phyſick, nor exerciſe the trade of 
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an apothecary ; nor ſhall be judge miniſter clerk or ſte w- 
ard of or in any court, or keep any court, nor ſhall be 
regiſter or town clerk, or other miniſter or officer in any 
court; nor ſhall bear any office or charge, as captain, 
lieutenant, corporal, ſerjeant, ancient-bearer, or other 


office in camp, troop, band or company of ſoldiers; nor 
ſhall be captain maſter or governor or bear any office of 


charge of or in any ſhip caſtle or fortreſs of the king; but 
ſhall be utterly diſabled for the fame : and every perſon 
offending herein ſhall alſo forfeit 1001, half to the king, 
and half to him that ſhall ſue in any of the king's courts 


of record. . 8. 


And no popiſh recuſant convicts, or having a wife being a 
popiſh recuſant convict, ſhall exerciſe any publick office or 
charge in the commonwealth ; but ſhall be utterly diſabled 
to exerciſe the ſame by himſelf or by his deputy : Except 
ſuch huſband himſelf, and his children which ſhall be 
above the age of nine years abiding with him, and his 
ſervants in houſhold, ſhall once a month, not having any 
reafonable excuſe to the contrary, repair to ſome church 
or chapel uſual for divine ſervice, and there hear divine 
ſervice; and the ſaid huſband, and ſuch his children and 
ſervants as are of meet age receive the ſacrament of the 


Lord's ſupper, at ſuch times as are limited by the laws of 


this realm, and do. bring up his ſaid children in true reli- 
gion. 7. 9. | 120 \ | : 


XXXVI. Shall not be executors, adminiſtrators, or 
_ guardians. : | 


By the 3 J. c. 5. A recuſant convict ſhall be diſabled 
to be executor or adminiſtrator by force of any teſtament 
or letters of adminiſtration ; nor ſhall have the cuſtody of 
any child as guardian in chivalry, guardian in ſocage, or 
guardian in nurture of any lands freehold or copyhold. 
22. : 

And the next of kin of ſuch child to whom the lands 
cannot lawfully deſcend, who ſhall uſually reſort to ſome 
church or chapel and there hear divine ſervice, and receive 
the ſacrament thrice in the year next. before, ſhall have 
the cuſtody and education of fuch child and of his lands 
holden in knights ſervice, till the full age of the ſaid ward 
of twenty one years; and of his lands holden in ſocage, 
as a guardian in ſocage; and of his lands holden by copy 
of court roll of any manor, ſo long as the cuſtom of the 
ſaid manor ſhall allow the ſame : and ſhall yield an account 
of the profits of the ſame to the ſaid ward. /. 23. 


And 


Popety. 


And if any of the wards of the king or of any other ſhall 


be granted or fold to any popiſh recuſant eonvict, ſuch 


grant or ſale ſhall be void. / 24. | | 
XXXVII. Iurolling deeds and wills of papiſts. 


1. By the 3 G. c. 18. No manors or lands or any in- 
tereſt therein, or rent or profit thereout, ſhall paſs alter 
or change from any papiſt or perſon proſeſſing the popiſh 
religion, "by any deed or will, except ſuch deed within 
fix months after date, and ſuch will within fix months 
after the death of the teſtator, be inrolled in one of the 


king's courts of record at Weſtminſter, or within the 


county wherein the manors and lands do lie, by the cuſtos 
Totulorum and two juſtices of the peace and the clerk of 


the peace, or two of them, whereof the clerk of the peace 


to be one. J. 6. ä 

2. But by the 10 G. c. 4. Leaſes of lands made by pa- 
piſts or perſons profeſſing the popiſh religion, to any pro- 
teſtant, whereon the full yearly value or the ancient or 
moſt accuſtomed yearly rent or more ſhall be reſerved, 
ſhall be good without inrolling. /. 19. 
3. And by ſeveral temporary acts from time to time, ſuch 


deeds and wills ſhalb be good, if they be inrolled before 


a time therein reſpectively limited. 


And no purchaſe made for full and valuable conſider-. 


ation of any manors meſſuages or lands or of any intereſt 
therein, by any proteſtant, and merely and only for the 


benefit of proteſtants, ſhall be impeached or avoided by 


reaſon that any deed or will thro? which the title thereto is 
derived hath not been inrolled ; fo as no advantage was 


taken of the want of inrollment thereof before ſuch purchaſe 


was made, and fo as no decree or judgment hath been ob- 


tained for want of the inrollment of ſuch deeds or wills. 


Provided, that this ſhall not extend, to make good any 
grant, leaſe, or mortgage, of the advowſon, or right of 
preſentation, collation, riomination, of donation, of and 
to any benefice, prebend, or ecclefiaſtical living, ſchool, 
hoſpital, or donative, or atiy avoidance thercof, made 
by any papiſt or perſon profeſſing the popiſh religion, in 


truſt, directly or indirectly, mediately or immediately, 


by or for any ſuch papiſt or perſon profeſſing the popith 
religion, Whether ſuch truit hath been declared by writ- 
ing or not. | | | g 
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XXXVIIL Regiſtring eftates of papiſs. 
1. By the 1 G. ft 2. c. 55. Every perſon baving any 


_ eſtate or intereſt in any lands, being a popiſh recuſant or 


papiſt or educated in the popiſh religion or whoſe parent 
or parents ſhall be a papiſt or papiſts or who ſhall uſe or 


_ profeſs the popiſh religion, ſhall within fix months after 


he ſhall attain to the age of twenty one years take the oaths 
of the 1 G. „l. 2. c. 13. and repeat and ſubſcmibe the de- 
claration againſt popery of the 30 C. 2. in one of the courts 
at Weſtminſter or at the ſeſſions of the peace where ſuch 
lands or ſome part thereof ſhall lie, between the hours of 
nine and twelve in the forenoon; or in default thereof, 
ſhall within fix months next after the time appointed for 


him to take the oaths, and fo from time to time within ſix 


months after he or any truſtee for him ſhall come into the 

oſſeſſion or perception of the rents or profits of any other 
1 regiſter or procure to be regiſtred his name and all 
ſuch lands, in what pariſh townſhip or place the ſame do 
lie, and who are the poſſeſſors thereof, and what eſtate or 
Intereſt he has in the ſame, and the yearly rent if the ſame 
ſhall be lett; and if the ſame be lett upon leaſe, then by 


„ whom ſuch leaſe was made, what yearly or other rent, is 


reſerved thereupon, and what fine or ſum of money was 


paid for ſuch leaſe, in caſe the fame was made by himſelf 


or any perſon in truſt for him or that he was party or 
privy thereunto; and the time and day of the month and 
year when fuch entry ſhall be made, ——— in a parch- 
ment book or roll which ſhall' be kept by the clerk of the 
peace. /. 1. | | | I ts 

And every ſuch perſon ſhall take care that his name be, 
within the ſaid ſix months allowed for making ſuch regiſ- 
try, ſubſcribed to ſuch regiſtry in the preſence of two juſ- 
tices in open ſeſſions, either by himſelf, or by his attor- 
ney thereunto lawfully authorized by warrant of attorney 
under his hand and ſeal executed by him in the preſence of 
two witneſles, who ſhall make proof of ſuch execution 
upon their oaths at the ſeſſions where ſuch name ſhall be 
ſubſcribed or regiſtry produced; and two juſtices then 
preſent ſhall ſubſcribe their names to ſuch entry as wit- 
neſſes that the ſame was duly made, and in default thereof 


each of the faid juſtices then preſent ſhall forfeit 201 to 


the king. / 1. 
And the clerk of the peace ſhall keep parchment books 
or rolls at ſome notorious place within his diviſion, 2 
7 - a 
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ſhall by himſelf or his lawful deputy enter therein the 
chriſtian and ſirnames of every fuch perſon who ſhall come 
in perſon and deſire to be regiſtred, or ſhall ſend any writ- 
ing under his hand to him or his deputy, defiring him to 
regiſter his name; and ſhall alſo regiſter the eſtate in lands 
of every ſuch perſon, in ſuch manner and in ſuch words 
as he Gall by any writing ſigned by him defire : Provided 
that ſuch perſon pay the fees hereby appointed for the ſame, 
and that he apply to the faid clerk of the peace or his de- 
puty to enter ſuch regiſtry, and deliver to him in writin 
the words he deſires to have ſo regiſtred or entred ten 


days before the ſeſſions where the entries are to be ſubſeri- 


bed. And ſuch clerk of the peace or his deputy ſhall en- 
ter ſuch perſons names and regiſtry of their eſtates before 
the next ſeſſions after ſuch delivery, in the ſaid books or 
rolls ; and ſhall curry the ſaid books and rolls in which 


fuch entries ſhall be ſo made, to the next and every other 


ſeſſions of the peace, until the time of ſuch ſubſcribin 
ſhall be expired.- And ſuch clerk of the peace ſhall als 


keep alphabetical tables of the ſirnames of all ſuch perſons 


whoſe names and eſtates ſhall be regiſtred, and of the pa- 
riſhes and townſhips where the lands ſo regiſtred lie, with 
reference to the place in the books or rolls where ſuch 
names and lands ſhall be regiſtred ; and ſhall al ſo carefully 


keep all ſuch warrants of attorney as ſhall be ſo proved as 


aforeſaid upon a file, together with ſuch books and rolls ; 
and ſhall likewiſe enter ſuch warrants of attorney upon 


record; and ſhall have for ſuch regiſtry and entry on 
record 3d for every 200 words which ſuch regiſtry and 


entry on record ſhall contain ; and ſhall have 4d for every 
ſearch that ſhall be made for the name or eſtate of any 
perſon ; and ſhall make ſearch on the requeſt of any per- 
ſon who ſhall pay ſuch fees, and ſhall permit ſuch perſon 
to inſpect the ſaid tables books and rolls and ſuch letters 
of attorney as ſhall be ſo filed; and ſhall give copies of 
ſuch regiſtries ſubſcribed by himſelf or his lawful deputy, 
to every perſon who ſhall deſire the ſame and tender him 
the fees hereby appointed for the ſame; and ſhall ſuffer 
ſuch perſons who ſhall requeſt him ſo to do, to examine 
the ſame with the roll or book, and for ſo doing ſhall 
have 3d for every 200 words contained in every ſuch 
copy. / 1. | 

And if any clerk of the peace ſhall neglect or refuſe to 
do any the things hereby appointed, he ſhal} forfeit his 
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And if any ſuch perſon hereby required to take and ſub- 


ſcribe ſuch oaths and repeat and ſubſcribe ſuch declara- 
tion as aforeſaid, or in default thereof to regiſter or cauſe 
to be regiltred his name and eſtate as aforeſaid, ſhall not 
either take and ſubſcribe ſuch oaths and repeat and ſubſcribe 
ſuch declaration in manner aforeſaid, or regiſter his name 
and eſtate as aforeſaid, and alſo ſubſcribe his name to ſuch 
regiſtry or procure the ſame to be ſubſcribed by ſuch his 


attorney as aforeſaid, within the time limited for the doing 
thereof, or ſhall not regiſter the ſame truly ; he ſhall for- 
feit the fee ſimple and inheritance of all ſuch lands not re- 


giftred or fraudulently regiſtred whereof he or any perſon 


in truft for him was ſeiſed in fee ſimple at the time of ſuch 
default or fraud in regiſtring, and the full value of the in- 


heritance of all ſuch lands not regiſtred or fraudulently 
regiſtred whereof he or ſome perſon in truſt for him was 


not ſeiſed in fee ſimple at the time of ſuch default or fraud 


as aforeſaid ; two third parts to the king, and the other 


third part to ſuch perſon being a proteſtant who ſhall ſue 


for the ſame at the common law in any of the courts at 
Weſtminſter or in the chancery: and the perſon ſo ſuing 
thall be intitled in the court of chancery to demand all 


ſuch diſcoveries as he might do if he were a purchaſer for 


valuable conſideration, and to demand a true diſcovery 
from all perſons of all ſuch incumbrances and titles which 


any way affect the ſame, and of all truſts relating thereto ; 


to which bill no plea of demurrer ſhall be allowed, but 
the defendant ſhall ſufficiently anſwer the fame at large : 
and alſo the perſon ſuing for the ſame may bring an eject- 
ment on his own demiſe, and give this act and the ſpecial 
matter in evidence ; and if it ſhall appear upon trial of 
ſuch ejectment, that the eſtate ſued for is the eſtate of the 
perſon ſo neglecting to regiſter or fraudulently regiſtring, 
and the defendant ſhall not make it appear that he took 
the ſaid oaths and repeated and ſubſcribed the ſaid decla- 
ration in manner aforeſaid, or otherwiſe that he regiſtred 
his name and the eſtate ſo ſued for, a verdict ſhall be given 
for the leſſor of the plaintiff in ſuch ejectment, and judg- 
ment ſhall be thereupon had as is uſual upon verdicts in 
ejectments, and the leſſor of the plaintiff ſhall have coſts 
of ſuit as is uſual] when judgment in ejectment is recover- 
ed by or given for the leſſor of the plaintiff ; and by ſuch 
judgment two third parts of the lands ſo recovered ſhall be 
veſted in the king, and the other third part in the perſon 
who ſhall be leſſor of the plaintiff in the ſaid ejectment. 
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But in caſe ſuch perſon ſo making default or commit- 
ting any fraud in regiſtring as aforeſaid, after ſuch default 
or fraud committed, and before he be convicted or any 
ejectment or ſuit brought for ſuch forfeited lands, ſhall 
bona fide for a juſt and valuable confideration convey 
over grant leaſe or incumber any ſuch lands omitted or 
fraudulently regiſtred as aforeſaid ; the perfon fo purchaf- 
ing or having ſuch grant leaſe or incumbrance, not 
knowing at 'the time of ſuch purchaſe or incumbran 
made the ſaid offender to be a perſon within the deferip- 
tion of this act, ſhall not be prejudiced hereby, but in 
ſuch caſe the offender ſhall forfeit the value of the in- 
heritance to be diſtributed and recovered in manner 
aforeſaid. / 3. | 1 g 

Alſo this ſhall not extend to compel any perſon to re- 
giſter or procure to be regiſtred any lands, until he or 


ſome other perſon as truſtee for him hath been actually 


ſeized, and have notice thereof, or poſſeſſed, or in the 


receipt of the rents or profits of the ſame for ſix months. 


4. | 

And this ſhall not extend to compel any perſon to re- 
giſter any lands, whereof he ſhall be only farmer or 
tenant at rack rent, or only ſhall hold by leaſe where- 
upon two thirds of the full yearly value or more ſhall be 
reſerved. 5. | | 

Alſo this ſhall not extend to defeat or prejudice any 


proteſtant, or other creditor, who bona fide ſhall have 


any Charge or incumbrance upon any real eftate hereby 
directed to be regiſtred; but then in caſe of ſuch charge 
or incumbrance, the perſon ſo making default or commit- 
ting any fraud in regiſtring as aforeſaid, ſhall forfeit the 
value of ſuch charge and incumbrance, one third to 
him who ſhall by virtue of this act ſue for and re- 
cover the lands ſo forfeited ſubject to fuch charge and 
incumbrance or any part thereof ip proportion to the 
part ſo by him recovered, and two thirds to the king. 


2. And by the 3G. c. 18. No action for any penalty 


or forfeiture on this or the former act, for wilfully neg- 


lecting or refuſing to regiſter or for committing fraud in 


ſuch regiſtry, ſhall be commenced after two years after 
the offence committed. /. 2. 


And where any manors demeſne or other lands or en- 


tire farms do lie in more counties than one, the regiſtring 


thereof, in the county only where the manor houſe or the 
houſe to the ſaid farm or lands do lie, and not in ſeveral 
3 | counties 
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counties, taking notice thereof in the ſaid regiſtry, that 
the ſame do extend to ſuch other county, ——— ſhall. be 
a ſufficient regiſtring of ſuch entire manors farms or lands, 


And no | ale for a full and valuable conſideration of any 


} 


manors meſſuages or lands, or of any intereſt therein, by 
any perſon being reputed owner or in the poſſeſſion or 


receipt of the rents and profits thereof, made to and for 


any proteſtant purchaſer, and merely and only for the 


benefit of proteſtants ſhall be avoided or impeached by 
reaſon. of any of the diſabilities or incapacities in the 11 
& 12 V. c. 4. or 1 J. c. 4. or other acts contained, 
and incurred by any perſon joining in ſuch ſale, or by 
any other perſon from or thro' whom the title or any in- 
tereſt therein ſhall be derived; unleſs before ſuch ſale, 
the perſon intitled to take advantage of ſuch diſability or 
incapacity ſhall have recovered the ſaid manors meſſuages 
or lands, or give notice of his claim and title to ſuch pur- 
chaſer; or, before the contract for ſuch ſale, ſhall have 
claimed the ſaid: manors meſſuages or lands, by reaſon of 
ſuch diſability or incapacity; and have entred ſuch claim 
in open court at the fron þ + of the peace where the 
ſame do lie, and bona fide and with due diligence purſued 
his remedy in a proper courſe of juſtice for the recovery 
thereof. /. 4. e a 


XXXIX. Papiſts to. pay double taxes. 


By the yearly land tax acts, papifts and reputed pa- 
piſts, being of eighteen years of age, who ſhall not have 
taken the oaths of allegiance and ſupremacy,* ſhall pay 
double land tax. . 24 | > 


XL. Lands given to ſuperſtitious uſes. 


By the 16G. ,. 2. c. 50. All manors lands tenements 
rents tithes penſions portions annuities and all other he- 
reditaments whatſoever, and all: mortgages ſecurities ſums 
of money goods chattels and eſtates, which have been 
given granted deviſed bequeathed or ſettled upon truſt, or 
to the intent that the ſame or the profits or proceed there- 
of ſhall be applied to any abbey priory convent nunnery 
college of jeſuits ſeminary or ſchool for the education of 
youth in the Romiſh religion in Great Britain or elſe- 
where, or to any other popiſh or ſuperſtitious uſes, 
——— ſhall be forfeited to the king for the uſe of the 


And 


publick. / 24. 
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And the ao. of the forfeited. eſtates by that 


at 07 Dower to inquire and inform themlelves of all 
| ſuch... 255 150 8 


XLL. Phan * 1 to the. courts s ſpiritual 
and temporal. 


1 e 0 If the churchwardens 66:quefimen or aſ- 
ſiſtants ſhall know any man within their pariſh or elſe- 
where, that is a fautor of any uſurped or foreign power 
by the laws of this realm juſtly rejected and taken away, 


or a defender of popiſh and erroneous doQrines they 


ſhall detect and preſent the ſame to the biſſiop of the dio- 
ceſe or ordinary of the place to be cenſured and puniſhed 


according to ſuch eccleſiaſtical laws as are preſcribed i in 


that behalf. 

2. Can. 114. Every darts vicar or curate ſhall care- 
fully inform themſelves every year, how many popiſh 
recuſants men women and children above the age of thir- 


teen years, and how many being popiſhly given (ho 


tho” they come to the church, yet do refuſe to receive 


the communion) are inhabitants or make their abode ei- 


ther as ſojourners or common gueſts in any of their ſeve- 


ral parifhes, and ſhall ſet down their true names in writ- 


ing (if they can learn them) or otherwiſe ſuch names 
as for the time they carry, diſtinguiſhing the abſolute 
recuſants from half recuſants; and the ſame ſo far as they 
know or believe, ſo diſtinguiſhed and ſet down under, 


their hands, ſhall truly preſent to their ordinaries, un- 


der pain of ſuſpenſion, before the feaſt. of St. John Bap- 
tiſt. And all ſuch ordinaries chancellors commiſlaries 


archdeacons officials and all other eccleſiaſtical, officers ta 


whom the ſaid preſentments ſhall be exhibited, ſhall, 
likewiſe within one month after the receipt of the ſame, . 
under pain of ſuſpenſion by the biſhop from the execu- 
tion of their offices for the ſpace of half a year (as often 


as they ſhall offend therein), deliver them or cauſe to be 
delivered to the biſhop reſpectively; who ſhall alſo exhibit 


them to the archbiſhop within fix weeks; and the arch- 


biſhop to his majeſty within other fix weeks after he hath 


receiyed the ſaid preſentments. 
3. And by the ſtatute of the 3 J. c. . The church. 
wardens and conſtables of every town pariſh or chapel, 


or one of them, or if there be none ſueh, then the chief 
conſtable of the hundred where ſuch town pariſh or cha- 
pel ſhall be, as well in places exempt as not 8 
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ſhall once a year preſent the ll al abſerice from church 
of all popiſh recuſants; and ſhall preſent the names of 
their children being of the age of nine years and upwards, 
abiding with their parents, and as near as they can the 
age of every of the ſaid children; as all the names of the 
ſervants of ſuch recuſants ; ———— at the general quarter 
ſeſſions. /. 4. | 

-Which preſentments ſhall be recorded by the clerk of 
the peace, or town clerk, without fee. And in default 
of ſuch preſentment to be made, the churchwardens con- 
ſtables or high conſtables ſhall forfeit 208; and in default 
of ſuch recording, the clerk- of the peace or town clerk 
ſhall forfeit, 4056: To be recovered in the king's bench, 
aſſizes, or ſeſſions. e 

And upon every preſentment of ſuch 0 abſence, 
Whereu pon the party ſhall after be indicted and convicted 


(not being for the ſame abſence before preſented) the 


churchwardens conſtables or high conſtables making ſuch 
preſentment, ſhall have a reward of 408, to be levied out 
of the recuſant's goods and eſtate in ſuch manner and 
form as the juſtices ſhall by their warrant then 309; Shore: 
order and ins + 6. | tterrn 


XIII. en 1 ei not refrained to 
the proper county. 


The af of the: 21 J. c. 4. for laying informations in 
the proper county, ſhall not extend to any information 
ſuit or action grounded upon any law or ſtatute made 
againſt popiſh recuſants, or againſt thoſe that ſhall not 
frequent the church and hear divine ſervice; but ſuch of- 
fence may be laid or alledged to be in any county at the 
_ pleaſure of the informer, any thing in the ſaid act to the 

contrary notwithſtanding, J. 5. 


XLII. Peers bow to be tried in caſes of ae. 


It is generally e in the ſeveral acts, that peers 
in Caſes of recuſancy ſhall be tried by their peers. 


XLIV. Papi conforming. 


7. By the 17, c. 4. If any recuſant mall ſubmit or 


refoim himſelf and become obedient to the laws of the 


e and to church, and continue there during 
5 | the 
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the time of divine ſervice and ſermons ; he mall be diſ- | 


charged. /. 2. 


2. By the 3 J. <4. Every popiſl. recuſant convict, 


who ſhall conform himſelf and repair to church, ſhall 
within the firſt year after he ſhall ſo conform himſelf, 
and after the ſaid firſt year ſhall once in every year fol- 
lowing at the leaft, receive the ſacrament of the Lord's 
fupper, in the church of the pariſh where he ſhall moſt 
uſually abide. / 2. | | NT 


And if there be no ſuch pariſh church, then in the 


church next adjoining : on pain that for ſuch not receiv- 
ing he ſhall forfeit for the firſt year 201, for the ſecond 
year 40}, and for every year after 601, until he ſhall have 
received the ſacrament, as aforeſaid: And if after he ſhall 
have received the ſacrament, he ſhall eftſoons at any time 


_ offend in not receiving the ſame by the ſpace of one year, 


he ſhall for every ſuch offence forfeit 601. The one half 
of all which forfeitures ſhall be to the king, and the 


other half to him that will ſue in any c6yrt of record at 


Weſtminſter, or at the aſſizes, or general quarter ſeſſions. 
>" And by the 11 G. 2. c. 17. Every perſon being re- 
puted owner or in poſſeſſion or receipt of the rents and 
profits of any manors meſſuages or lands, or of any inte- 
reſt therein, who having been or reputed to be a papiſt or 
educated in the popiſh religion, ſhall conform to and pro- 


feſs the proteſtant religion, and ſhall take the oaths of 


allegiance ſupremacy and abjuration and repeat and ſub- 
ſcribe the declaration of the 30 C. 2. in the court of 


chancery, king's bench, or quarter ſeſſions of the county 
where he ſhall reſide (all which ſhall be recorded in one 


of his majeſty's courts of record at Weſtminſter or ſuch 
quarter ſeſſions as aforeſaid); and every perſon being a 


proteſtant, claiming under ſuch perſon ſo conforming, for 


his own benefit or for the benefit of any other proteſtant 
and not for the benefit any papiſt, ſhall hold 


poſſe ſs and enjoy all ſuch manors meſſuages and lands dif- 


charged from all diſabilities and incapacities incurred by 


ſuch perſon ſo reputed owner or in poſſeſſion or receipt of 
the rents and profits as aforeſaid, or by any other perſon 
by from or thro* whom the title to ſuch manors meſſuages 
or lands or any intereſt therein ſhall be derived, for ſuch 
eſtate or intereſt as he would have had if no ſuch difabilit 

or incapacity had been incurred; unleſs the perſon intitled 
to take advantage of ſuch diſability incapacity or defect 


of title mall bona fide recover ſuch manors meſſuages or 


lands, 


175 


y 
+ 


— — 


— 
* == 


o 2 
7 


i 
[2 
! 
l 
\ 
þ 
1 
* 
1 
\ 
[4 
9 


Dopery. 


lands, by judgment or decree in ſome action or ſuit to 
be commenced fix kalendar months before the making 
of ſuch record, and to be proſecuted with due diligence. 


But this ſhall not prejudice the right of any perſon 
intitled to take advantage of ſuch diſability or incapa- 


city, who ſhall have, precedent to the making of ſuch 


record, been in quiet poſſeſſion of any ſuch manors meſ- 


ſuages or lands by the ſpace of two kalendar months. 


And if any ſuch perſon ſo conforming ſhall, afterwards 
return to or again. profeſs the popiſh religion, he ſhall for 
ever afterwards be diſabled and incapable of having any 
benefit of this act, and ſhall from thenceforth be liable 
to the ſame diſabilities incapacities and forfeitures as if 


he had not taken the ſaid: oaths and ſubſcribed. the decla- 


cation... 3. rags „ 
Alſo, this ſhall not extend to prejudice the right of any 
perſon intitled to any remainder or reverſion. in any ſuck 
manors meſſuages or lands, in caſe he ſhall purſue his 
right by ſome action or ſuit to be commenced within 
twelve kalendar months next after the. precedent eſtate 
on which ſuch remginder or reverſion depends and is 
expectant ſhall be determined, and ſhall proſecute ſuch 
action or ſuit with due diligence. /. 4 | 
In the year 1714, the convocation drew up a form of 


receiving converts from popery: which is printed in Milt. 


Conc, V. 4. p. 660.1 


XL. Saving of the ecclefuftical juriſdigion. 


It is generally provided by the ſeveral principal ſta- 
tutes above rehearſed, that nothing, therein ſhall take 
away or abridge the authority or juriſdiction of etcleſia- 
ftical cenſures ; but the archbiſhops, biſhops, and other 


_ eccleſiaſtical judges may proceed as before the making 


thereof, 


Norx, By the 10 & 11 V. c. 4. further penalties were 


enacted againſt papiſts, which were as follows: (1) If - 


any perſon ſhall apprehend any popiſh bifhop, prieſt, or 
Jeſuit, and proſecute him till he be convicted of ſaying 
maſs, or exerciſing any other part of the office or function 
of a popiſh biſhop or prieſt ; he ſhall receive from the 
ſheriff 1001 reward, (2) If any popiſh biſhop, prieſt, or 


jeſvit, ſhall ſay maſs, of exerciſe any other part of the 


3 office 
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 Popery. 


| office or function of a papiſh biſhop or prieſt (except in 
foreign miniſters houſes); or if any papilt; or perſon 


making profeſſion of the popiſti religion, ſhall keep ſchool; 
or take upon Himſelf the education or government or 
boarding of youth ; he ſhall, be adjudged to perpetual im- 
priſonment. (3) If any perſon educated in the popiſh 
religion, or profeſſing the ſame, ſhall not within fix 
months after he ſhall be 18 years of age, take the oatlis 
of allegiance and ſupremacy, and ſubſcribe the declara- 
tion of the 30 C. 2. in the .chaticery, king's. bench, or 
quarter ſeſſions; he ſhall (in reſpect of himſelf, but not 
of his heirs) be incapable to inherit or take any lands, 
by deſcent, deviſe, or limitation: but the next of kin, 


being a proteſtant, ſhall have the ſame. (4) Every pa- 


piſt, or perſon making profeſſion: of the popiſh religion, 
ſhall be diſabled to purchaſe any lands, or profits out of 
the ſame, in his own name, or in the name of any other 
to his uſe, or in truſt for him; but the ſame fhall be 
void. —— But by the 18 C. 3. c. 66. All theſe claufes 
are repealed ; provided, that nothing in this ſame act of 
18 G. 3. ſhall extend to any perfon but fuch who ſhall 
within ſix calendar months after paſhng of the act, or of 
accruing of his title, being of the age of 21 years, or 
being of unſound mind, or in priſon, or beyond the ſeas, 
then within ſix months aſter ſuch diſability removed, take 
and ſubſcribe an oath in the words following: 

I A. B. do fincerely promiſe and ſwear," That I will be 
faithful and bear true allegiance io his mazje/ly king George the 


third, and him will defend, to the, ntme/t of my power; againſt 
all conſpiracies and attempts whatever that ſhall be made ggain/t 


is perſon, crown, ar dignity. And I will do my utmt en- 


deavour to diſcloſe and make known to his majeſty, his heirs and 
ſucceſſors, all treaſans and traittraus confpiracies which may be 
formed againfl/um er them. And I de faithfully. promiſe to 
maintain, ' ſupport, and defend, to the utmoſt of my power, the 
ſucceſſion of the grown in his majeft3*s family, againſt any per- 
ſon or perſons whatſcever ; hereby utterly renouncing and ab- 
juring any obedience or allegiance unto the perſon taking upon 
himſelf the flile and title of Prince of Wales, in the life 
time of his father, and who, ſince his death, is ſaid to have 
aſſumed the flile and title of king of Great Britain, by the 
name of Charles the third, and to any other perſon claiming or 
pretending à right to the crawn of theſe realms. And I de 
fwvear, that I de rejedt and deteſt, as an unchriſtian and im- 
pions poſition, That it is lawful to murder or deſtroy any perſon 
on perſons whatſoever, for or under pretence 1f their being he- 
Vor. III. . N reticks ; 
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reticks ; and alſ5 that unchriſtian and impious principle, That 
no faith is to be kept with hereticks. I further declare, that it 
is no article of my faith, and that I do renounce, reef, and 
abjure, the opinion, That princes excommunicated by the pope 
and council, or by any authority of the fee of Rome, or by any 
authority whatſoever, may be depoſed or murdered by their ſub- 
Jefts, or any perſon whatſoever. And I ds declare, that I do 
not believe that the pope of Rome, or any other foreign prince, 
prelate, late, or potentate, hath, or ought to have, any tem- 
Poral or civil juriſdiction, power, ſuperiority, or pre-eminence, 
dirty or indireftly, within this realm. And I do ſolemnly, 
in the preſence of God, profeſs, teſtify, and declare, That I 
do make this declaration, and every part thereof, in the plain 
and ordinary ſenſe of the words of this oath ; without any 
evaſion, eguivocation, or mental reſervation whatever, and 
without any diſpenſation already granted by the pope, or any au- 
 tharity of the ſee of Rome, or any perſon whatever ; and with- 
out thinking that I am or can be acquitted before God or man, 
or abſolved of this declaration, or any part thereof, although 
the pope, or any other perfons or authority whatſoever, ſhall 
diſpenſe with or annul the ſame, or declare that it was null or 
void. a 
Which oath ſhall be competent to the courts at 7/2/- 
minſter or any general or quarter ſeſſions to adminiſter : 
Of which a regiſter ſhall be kept in like manner as for 
the oaths required from perſons qualifying for offices. 
And provided alfo, that nothing herein ſhall extend to 
any popiſh | biſhop, prieſt, jeſuit, or ſchoolmaſter, who 
ſhall not have taken and ſubſcribed the above oath, before 
he ſhall have been apprehended, or any proſecution com- 


menced againſt him. 


Portion of tithes. See Tithes. ] 
Præmonſtratenſes. See Monaſteries. 
Præmunire. See Courts. ti 


Præſtation. See Penſion. 
- Preaching. See Publick Wozſhfp. 
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vary. 
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P2ebendary. 
F law concerning prebendaries, canons, and 
1 other members of the chapter in cathedral and 
_ collegiate churches, falleth in under the title Deans and 
Chapters. | | 
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Peerogative court. 


: 1 prerogative court of the archbiſhop, is that 


court wherein all teſtaments are proved, and all 

adminiſtrations granted, where the party dying within 
the province hath bona notabilia in ſome other dioceſe 
than where he dieth ; and is ſo called from the archbi- 
ſhop's having a prerogative throughout his whole province 
for the faid purpoſes. 4 Int. 335. ; 

From this court the appeal lieth to the king in chan- 
coy na: + | | 


es WP — 


Preſentation. 


JRESENTATION, or collation, to a living, 
is treated of under the title Bencfi:c. | 
Preſentation to popiſh livings, is treated of under the 


title Popery, 


Prieſt. See Ddinatfon. 

- Primate. See Biſhops. 
Prior. See Monafteries. 
Private chapels. See Chapel. 
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Not bound to 
ſerve i in a tem- 


poral office. 


Not reftrained 
from ſerving in 
a temporal office, 


Privileges and refiraints of the 


1 


clergy. 


1. NH E common hn to the intent that eccleſiaſtical 
: perſons might the better diſcharge their duty in 


celebration of divine ſervice, and not to be intangled 


with temporal buſineſs, hath provided that they ſhall not 
be bound to ſerve in any temporal office. 1 I. 96. 

And altho' a man holdeth lands or tenements, by rea- 
ſon whereof he ought to ſerve in a temporal office, yet if 
this man be made an eccleſiaſtical] perſon within holy or- 
ders, he ought not to be elected to any ſuch office; and 


if he be, he may have the king's writ for his 2 ml | 


2 Infl. 3. 

And this, although it be an office which he, may execute 
by deputy : Thus, in the caſe of the vicar of Dartford, 
4 12 G. 2. the court granted to him a writ of privilege, 
againſt ſerving the office of expenditor to the commiſſion- 
ers of ſewers; tho' it was inſiſted, that this was an office 
which might be executed by deputy. Str. 1107. 

2. The popiſh foreign canon law forbids ſecular offices 
and employments to perſons i in holy orders. So do the 
following conſtitutions : 

Othob. No clergyman ſhall be an advocate in the ſecu- 
lar court in a caufe of blood, or in any other cauſe but 


ſuch as are allowed by law. And if any ſhall do other- 


wiſe, if it be in a cauſe of blood, he ſhall be ipſo facto 
ſuſpended from his office ; and if in any other cauſe, he 
ſhall be puniſhed by his dioceſan according to his diſcre- 


tion. And in cauſes of blood which ſhall extend to life. 


or member, we do ſtrictly i 178 that no clerygman pre- 
ſume to be a judge or an aſſeſſor; and he who ſhall act 


contrary hereunto, beſides the ſuſpenſion from his office 
- which he ſhall ipſo facto incur, ſhall be otherwiſe puniſh- 


ed according to the diſcretion of his. ſuperior : From 
which ſentence of ſuſpenſion he ſhall by no means be ab- 
ſolved by his dioceſan, until he ſhall have made compe- 
tent ſatisfaction. _ Atbon. g1. 

And, more particularly, by another contntion of the 
ſame legate : "Whereas it is unbecoming for clergymen 
employed in heavenly offices, to miniſter in ſecular N 
we think it ſordid and baſe, that certain clerks greedily 
purſuing carthly gain and temporal a Loan do re- 
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Pꝛivileges and reſtraints, &c. 
ceive ſecular juriſdiction from laymen, ſo as to be named 
juſtices, and to become miniſters of juſtice, which, they 

cannot adminiſter without injury to the canonical diſpo- 


ſitions and to the clerical order: We deſiring to extir- 
pate this horrid vice, do ſtrictly injoin all retors of 


churches and perpetual vicars and all others whatſoever 
conſtituted inthe order of prieſthood, that they receive 
no fecular juriſdiction from a ſecular perſon, or preſume 


to exerciſe the ſame; and if they do, they ſhall relin- - 


quiſh the ſame within the ſpace of two months, and ne- 
ver reſame it; and whoſoever ſhall attempt any thi 


ine 
contrary to the premiſſes, ſhall be ipſo faQo ſuſpended | 


from his office and benefice; and if he ſhall intrude into 


his office or benefice during ſuch ſuſpenſion, he ſhall not 


eſcape canonical vengeance, which ſhall not be relaxed 
until he ſhall have made ſatisfaction at the diſcretion of 
his dioceſan, and taken an oath that he will not do the 
like again, Saving the privileges of our lord the king in 
this behalf. Athon, 89. _ _ kt big Calne 

Which ſaving (Mr. Johnſon ſays) intirely defeated the 
conſtitution. And in the e conſtitution there is 
alſo a ſaving, for ſuch cauſes as are allowed by law. Johnl, 
Othob. Atbon. gr. Se Cut 

But if thoſe ſavings had not been expreſſed ; yet it is 
certain, that the conſtitutions. could not have altered the 
law of the land in this reſpect. And it is well known, 


that the kings of England in all ages have aſflertel 


a right to employ what ſubjects they pleaſed, of the 
clergy as well as laity, in any poſt of civil government; 
and in fact, very many clergymen have been chancellors, 
treaſurers, and even chief juſtices of the king's bench, 


and conſequently muſt have ſate judges in caſes' of life 


and death, | 285 
And by the ſtatute of Articuli cleri, 9 Ed. 2. fl. 1. 
e. 8. It is complained as followeth : The barons of the king's 
exchequer claiming by their privilege, that they ought to make 
anſwer to no complainant out of the ſame place, extend the 
fame privilege unto clerks abiding there, called to orders or unto 
reſidence, and inhibit ordinaries that by no means, or for any 
cauſe, fo long as they be in the excheguer, or in the king's ſer- 


vice, they ſhall not call them t6 judgment. Unto which it is 


anſwered :. It pleaſeth our lord the king, that ſuch clerks as 


attend in his ſervice, if they offend, ſhall be corrected by their 


ordinaries, like as other; but ja long as they are occupied about 
the excheguer, they ſhall not be bo d to keep reſidence in their 
churcbes. This is added of new by the council The king and 
N 3 his 
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his 5 ſince time out of mind have uſed, that Me 


which are employed in his ſervice, during ſuch time as they 
are in ſervice, ſhall not be compelled to keep 2 dence in their 
benefices ; and ſuch things as be thought neceſſary for the king 
end common wealth, ought not to be faid ta be e to 


the liberty of the church. 


So long as they are occupied about the Ras Ve And the 
court of exchequer may grant a prohibition'to the ordina- 
ry, for any that ought to have the privilege of the ex- 


chequer, where the court may give the party remedy, or 


where a ſuit dependeth in the court of exchequer for the 
ſame cauſe; or where the king's ſervice, which is the 
cauſe of the privilege, is hindred by the ſuit before the 
ordinary: as for non-refidence, during, the time that he 
gave his neceflary attendance in the cham: n for the 
king's ſervice. 2 In/t. 624. 


Added of new by the king's council] That is, by the 
common council of the realm, as it is termed in original 
writs, and in other legal records, and fo it is taken in 
other acts of parliaments, and in the preamble to theſe 
fame articuli cleri. 2 nfl. 624. 


That clerks which are employed in his ſervice] This 0 
is general, and not limited (as the former is) to the pri- 


8 vilege of the exchequer; but extendeth to any other ſer- 


Not bound to 
ſerve in war. 


Not bound to 
appear at the 


 tourn or leet. 


vice of the king for the commonwealth: as if he be em- 


ployed as an ambaſſador into any foreign nation, or the 


like ſervice for the king, which is (as it is here ſaid) for 
the common wealth, which ever mult be e before 
the private. 2 Inf. 624. 


3. Eccleſiaſtical perſons have chis privilege, that they 


ought not in perſon to ſerve in war. 2 ft. 3. 

4. By the ſtatute of 52 H. 3. c. 10. For the tourns of 
ſheriffs, it is provided, that archbiſhops, biſhops, nor any re- 
ligious men, or women, ſhall not need to come thither, except 
their appearance be Specially required thereat for n other 


cauſe, 


The tourns of Arrig 35] Nor conſequently are they "We 
to appear at the leet, or view of frankpledge. 2 22 4. 


Nor any religious men] Men of religion, in the proper 
ſenſe, are taken for thoſe that are regulars, as being 
profeſſed in ſome of the religious orders, as abbots, 
priors, and the like; but eccleſiaſtical perſons that are 
nd that is, who do got live under the _ of 


r 


of the clergy. 


any of the religious orders, as biſhops, deans, archdea- 
cons, prebends, parſons, vicars, and ſuch like, are alſo 


within this act. 2 Inf. 1224... 


Shall not nced 10 come thither] That is, they are not 
compellable to come, but left to their own liberty. And 
if any man be grieved in any thing contrary to the pur- 
view of this ſtatute, he ſhall have an action grounded 


upon the ſtatute, for his remedy and relief therein. 2 nf. 
121, 122. | | | vi 


Except their appearance be. ſpecially required thereat for 
ſome other cauſe] As to be a witneſs, or the like. 2 If. 
I2I, Re” ' AE: | 


5. By the 50 Ed. 3. c. 5. It is enacted as follows: Not to be arreſt. 
Becauſe that complaint is made by the clergy, that as well An toning | 


divers priefts, bearing the ſacrament to ſich people, and their 


clerks with* them, as divers other perſons of holy' church, 
. whilſt they attend to divine ſervices in churches, church-yards, 


and other places dedicate to God, be ſundry times taken and 
arreſted by authority royal, and commandment of other tempo- 
ral lords, in "offence' of God, and of the liberties of holy 
church, and in diflurbance of divine ſervices aforeſaid ; the 
king granteth and defendeth, upon grievous forftiture, that 
none do the ſame from henceforth + ſo that colluſion or feigned 


cauſe be not found in any of the ſaid perſons of holy church 


in this behalf. | | 
And by the 1 R. 2. c. 15. It is thus further enacted: 
Becauſe that prelates do complain themſelves, that as well be- 


 neficed people of holy church, as other be arreſted and drawn 


out as well of cathedral churches, as of ather churches and their 
church yards, and ſometimes whilſt they be intended to divine 


ſervices, and alſo in other places, although they be bearing the 


body of our Lord Jeſus Chrift to fick perſons, and ſo arręſted 
and drawn out, be bound and brought to priſen, againſt the 
liberty of holy church; it is ordained, that if any miniſter of 
the king or other, de arreſt any perſon of holy church by ſuch 


manner, and thereof be duly conviet, he ſhall have impriſon- 


ment, and then be ranſomed at the king's will, and make gree 
79 the parties ſo arrejied': provided,' that the ſaid people of holy 
church ſhall not hold them within the churches or ſanctuar ies by 


fraud or colluſion in any manner. 


And their clerks with them] By this it appears, that the 
clerk who is aſſiſtant may have this privilege. Degge p. 1. 
CG. II. ; 
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ili they attend is diving ſervices]. It hath been adjudg- 
ed upon this, that in going, continuing, and returning, | 
to celebrate divine ſervice, the prieſt ought not to be ar- | 
reſted, nor any who aid him in it. 12 Co. 100. Pp | 


By authority royal] But this extendeth only to caſes ba- 

twixt party and party, and not to caſes wherein the pub- 

lick peace is concerned, which are between the king and 5 
7 the party; and therefore a perſon may be apprehended = 
going to or returning from diyine ſervice, by a warrant / 
from a juſtice of the peace, it being for a breach of the J 
peace, and for the king; and ſo in like caſes. Warſ. ch. ; 
Thus, in the caſe of Pit and Webley, E. 11 J. Pit had / 
a warrait from a juſtice of the peace, and ſerved it upon : 
Mebley, as he was coming. from church from ſermon, 4 
upon a week day. Whereupon Webley libelled againſt f þ 
him in the ſpiritual court; and Pit moved for a prohi- 

bition, and framed the ſuggeſtion upon theſe ſtatutes, | 
which prohibit arreſts in time of divine ſervice, and in MY 


ing and returning to and from the church. But it was fe 
laid, that thoſe' ſtatutes are where the matters are betwixt -M 
one common perſon” and another, but not where it con- al 
cerns the king and a common perſon, as here it did, this th 
. arreſt being made at the king's ſuit. And to this opinion Ui 
the court ſcemed to incline,. and that there was juſt cauſe tu 
for a prohibition. But further day being given, the par- th 
ties in the mean while agreed. Cro. Ja. 32 1. | 
Againſi the liberties of holy church} By which it appears, * 
that theſe ſtatutes are but an affirmance of the common hs 
Jaw, and in maintenance of the liberties of holy church. 2 
12 Co. 100. FP Cantos. i by 
Aud thereof be duly convif?}, The party grieved may have the 
an action upon the ſtatute : for when any thing is prohi- 
bited by an act, altho' the act doth not give an action, lav 
yet action lieth upon it. 12 Cs. 100. | 2 4 


| And if an arrel be made contrary to theſe antes and ; 
| the perſon arreſting doth preſently diſcharge the perſon | 


| arreſted, upon pretence of ignorance, or the like; this 3 
9 will not excuſe the contempt in making the arreſt. ar. = 
A ch. 34. 1 hy bat 3 | 

| However, if ſuch undue arreſt be made, the arreſt. is * 
| d; ſo that if 4 reſcous be made, and thereby any per- a 
| fon Killed, the killing is murder, -JPatf. ch. 34. | * 
| | i 15 i, : And ame 


| ok the clergy. 

And Dr Watſon ſays, he that doth offend againſt the 
aforeſaid ſtatutes, may not only be fined in the temporal 
court, but alſo may be excommunicated by the eccleſiaſti- 
cal judge, and condemned in coſts. Watſ. ch. 34. 
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6. By the ſtatute 13 Ed. 1. fl. 4. it is thus enacted: Lying violent 


Far laying violent hands on a clerk, it hath been granted, that hands on a clerk. 
Ii ſhall be tried in a ſpiritual court, when moncy is not demand- 
ed, but a thing done for puniſhment of ſin. And hereof the 


ſpiritual judge ſhall have power to take knowledge, natwith- 
landing the kings prohibition. 

And by the g Ed. 2. c. 3. If any lay violent hands on 4 
clerk, amends for the peace broken ſhall be before the king, and 
for the excommunication before a prelate, - that penance corporal 
may be injained ; which if the offender will redeem of his own 
good will, by giving money to the prelate, or to the party griev- 
ed, it ſhall be required before the prelate, and the king's pro- 
hibition ſhall not lie. | | 

Lay violent hands] A prohibition having been granted, 


where a clerk libelled againſt another in the ſpiritual court, 


for that he beat him, or at leaſtwiſe aſſaulted him with a 


bill, and would have ſtricken him, and called him gooſe, 


and woodcock, and many ſuch words; the court held, 


that the prohibition did well lie: for altho' for the laying 
diolent hands on a clerk, the ſuit ought to be in the ſpiri- 
tual court, yet for an aſſault only, the ſuit ought to be at 


the common law. Gre. El. 753. | 
So alſo where a prohibition was granted to ſtay proceſs 


in the ſpiritual court, againſt one who ſeeing an aſſault 
made upon his ſervant by a clerk, came in aid of his ſer- 


vant, and laid his hands peaceably upon the clerk; Gawdy 


chief juſtice held, that this caſe was out of theſe ſtatutes, 
becauſe the party had good cauſe to beat the clerk ; and 
the-prohibition ſtood. Gro. El. 655. 


So alſo, if a clergyman be arreſted by proceſs of 


law, he cannot for this fue in the ecclefiaſtical court, 
2 Inſt. 492. | | 

The amends for the peace broken fhall be before the king] If 
the clerk ſue in coutt chriſtian for damages for the bat- 
tery, he is in caſe of præmunire; for in that caſe the ec- 
clefiaſtical judge ought to proceed ex officio, only to cor- 
rect the fin. 2 Inf. 492. 

And tho” he do not directly ſue for ſuch damages there; 
yet, if a man is excommunicate for laying violent hands 


on a clerk, and the ſpiritual court deny abſolution till 


amends be made to the party for the battery; a prohib+- 
tion will be granted. G4f. g, ; 
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privileges and reſtr aints 


Aud for the excommunication before a prelate] This is the 
known puniſhment aſſigned to that crime by the canon 
law; to which the practice of the church of England 


bath been conformable; both before, and fince the refor- 


mation. Gi, g. 


It ſhall be required before the "LOS and the king's prohibi- 


tion ſhall. not lie] Or, in caſe the money for redeeming of 


Shall have the 
benefit of clergy 
more than once. 


Exempted from 
ſerving on juries. 


Cannot be an 
approver. 


penance is ſued for in the ſpiritual court, and a prohibi- 
tion is granted by the temporal; then a writ of conſulta- 
tion is. provided for relief of the party. Gib/. 9 

He that is within orders hath a privilege, that albeit 
he have had the privilege of his clergy for a felony, he 
may have his clergy afterwards again, and ſo cannot a 
layman : And he that is within orders, and hath his cler- 
gy allowed, ſhall not be branded in the hand. And theſe 
Privileges are given by act of parliament, . 2 Infl. 637. 
2 H. H. 389. 

And altho' a clergyman in orders ſhall not be burnt in 
the hand, yet after his diſcharge given by the court, he 
ſhall have the ſame privilege, as if he had been burnt in 
the hand; and therefore ſhall not be drawn in queſtion in 
the eccleſiaſtical court, to deprive him, of inflict any ec- 
eleſiaſtical cenſure upon him, 2 H. H. 389. 

8. Such as be within orders of the miniſtry, or clergy, 
cannot be empanelled as jurors. Lamb. Fu /t. 396. 

9. It ſeems to be agreed, that a perſon in holy orders 
cannot be an approver ; becauſe it is a rule, that no mem- 


ber of the clergy can ſue any appeal whatſoever, in a 


matter or cauſe of death. 2 Haw. 205. 


May eounter- 
plead the waging 
of battel, 


Shall not be a- 


merced after the 
quantity of his 
ipiritual bene- 


fice, 


10. A clergyman being an appellant, the ter 


cannot wage his battel; but the clerk being appellant 

may counterplead the wager of battel, and compel the 

appellee to put himſelf upon his country. 2 Haw. 427. 
11. By theg H. 3. c. 14. No man of. the church ſhall be 


amerced after the quantity of bis ſpiritual benefice, but after his 


lay-tenement, and after the quantity of his offence. + 


Amerced] Here appeareth a privilege of the church, that 
if an eccleſiaſtical perſon be amerced (tho' amerciaments 
belong to the king) yet he ſhall not be amerced in reſpect 
of his eccleſiaſtical promotion or benefice, but in reſpect 


of his lay fee, and according to the un of his ered | 


which is to be affeered. 2 Infl. 29. 
Benefice] Benefice is a large word, and is taken for any 


_ eccleſiaſtical promotion, or ſpicitual living whatſoever. 


| ch 29. 


Lay- 


i 
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Lay-tenement] And if a ſpiritual perſon” be amerced 


above. the quantity of, his lay-tenement, he ſhall have a 


writ to prohibit the levying of it. Gibſ. 13. 

. 12. By the 1 Ed. 3. fl. 2. c. 10. Thereas archbiſhops, 
biſhops, abbots, priors, abbeſſes, and prioreſſes have been ſore 
grieved by the requeſts of the king and his progenitors, which 


baue defired them by great threats, for their clerks and other 
 fervauts, for great penſions, prebends, churches, and corrodies, 
ſo that they could nothing give nor do to ſuch as had done them 
ſervice, nor to their friends, to their great charge and damage; 


the king granteth, that from henceforth he will no mere juch 
things defire," but where be ought, ET, 

But where he ought] For, of common right, the king, 
as founder of archbiſhopricks, biſhopricks, and many re- 


ligious houſes, had a corrody, or a penſion, in the ſeveral 


foundations; a corrody, for his vadelets, who attend 
him; and a penſion, for a. chaplain, ſuch as he ſhould 


| ſpecially recommend, till the reſpective poſſeſſor ſhould 


promote him to a competent benefice. G1b/. 16. | 

If any eccleſiaſtical. perſon ſhall be in fear or doubt, 
that his goods or chattels or beaſts, or the goods of his 
farmer, ſhould be taken by the miniſters of the king, for 
the buſineſs of the king, he may purchaſe a protection. 


2 Inft. 4. | 


No demean or proper cart for the neceſſary uſe of any 


eccleſiaſtical perſon, ought to be taken for the king's car- 
riage; but they are exempted by the ancient law of Eng- 
land from any ſuch carriage: and this was an ancient pri- 


vilege belonging to holy church. 2 Just. 35. 


187 


How far ſubject 
to penſions or 
ſervices to the 


king. 


But there is no ſpecial exemption in the yearly mutiny 


acts, for clergymen, in reſpect of the ſoldiers carriages. 


13. If a perſon be bound in a recognizance in the chan- The ſberiff can- 


cery or other court, and he pay not the ſum at the day; 
by the common law, if the perſon had nothing but eccle- 
ſiaſtical goods, the recognizee could not have had a le- 


vari facias to the ſheriff to levy the ſame of theſe goods, 


not levy of his 
eccleſiaſtical 
goods. 


but the writ ought to be directed to the biſnop of 
the dioceſe to levy the ſame of his eecleſiaſtical goods. 


2 MR 4. 

In an action brought againſt a perſon, wherein a capias 
lieth (for example, an account) the ſheriff returns that 
he is a clergyman beneficed having mo lay fee, in which he 


may be ſummoned ; in this caſe the plaintiff cannot have 
a capias to the ſheriff to take the body of the perſon, but 


he ſhall have a writ to the biſhop, to cauſe the perſon to 
185 EY come 


! 


188 Paivtieges and reſtraints. 
come and appear. But if he had returned, that he is @ 
clergyman having no lay fee, then is a capias to he granted to 
the ſheriff; for that it appeared not by the return that he 
had a benefice, fo as he might be warned by the biſhop 

his dieceſag ; and no man can be exempt from juſtice. 


a Ind. doh; TIS. . 
AM. 9 W. Maſeh and Marburton. On a fieri facias 
- againſt Warburton, a fellow of Winch-ſter college, the 


ſheriff returned, that he is @ clergyman beneſſced having no 
lay fee. Hereupon a ſieri facias was iſſued to the biſhop, 
to levy the ſame of his eccleſiaſtical goods. The biſhop 
ſent his mandate to the warden and fellows of the college, 
to ſequeſter his ſalary. They anſwer, that they have not 
power to do it: The biſhop moved the court to know, 
whether he might compel them by eccleſiaſtical cenſures. 
By Holt chief juſtice ; if a prebendary hath a ſole body; 
the biſhop upvn a levari facias of his eccleſiaſtical goods 
may ſequeſter it; but if he hath but a body aggregate 
with the dean and chapter, he cannot ſequeſter it. In 
this caſe, the profits of the fellowſhip are but caſual divi- 
dends, in which before diviſion F/arburton hath no inte- 
reſt, fo that they do not make an eſtate ; and it ſeems in 
this caſe Narburton is not a clerk beneficed, and the bi- 
| ſhop may return that he hath' no eccleſiaſtical] , goods, 
1 W 3 K * | 10 1 
Diftreſſes not io 14. Articuli cleri, 9 Ed. 2. fl. 1. c. 9. It is complain- 
be * the ed; that the king's © 175 as ſhertffs and other, do enter into 
_ 0 the the fees of the church to take difireſſes, and ſometimes they tale 
285 the par ſon t beafts in the king's kighway, ubbhere they have no- 
thing but the lan belonging to the church. Anſwer: The 
: King's pleaſure is, that from henceforth ſuch diftreſſes ſhall nei- 
7 ther be tulen in the king's highway, nor in the fees wherewith 
churches in tines paſt have been endowed ; nevertheleſs be will- 
eth diſireſſes to by taken in poſſeſſions of the church newly pur- 
chaſed by ecchſiaftital perſons. | 
Fees of the church} That is, lands belonging to the 
church. Lind. 268. 1 8 
Parſont] Here pat ſons (reQores) be named but for ex- 
ample; for this la extendeth to other eccleſiaſtical per- 
ſons. 2 fl. 627, 8925 728 Ct 
From henceforth ſuch diſtreſſes ſhall not be taken] Notwith- 
ſtanding that the king's officers, as fheriffs and others, 
are mentioned in the complaining part, yet lord Coke ſays, 
this law bindeth not the king, when he is party, _—_— 
3 | = ebe 
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debt or duty due unto him, becauſe the diſtreſs or other 


proceſs for the king is not expreſly named (in the enact- 
ing part), but diſtreſſes generally: And this appeareth, 


he ſays, by a book caſe (27 A/. p. 66); a, prior brought 
a bill of treſpaſs againſt the ſheriff, tor entering into his 


ſanctuary, that is, within the circuit of the ſeite of his 
priory, and took away his beaſts. The defendant ſaid, 


that he was ſheriff, and that the prior loſt iſſues in the 


court of common pleas, and à writ iſſued to him to levy 
the iſſues, and that he entred into the ſanctuary becauſe he 
could not find a diſtreſs without. Whereupon the plain- 
tiff demurred, and judgment was given againſt the plain- 
tiff. Which proveth that the ſheriff. in that caſe could 
not have returned, upon the proceſs to him directed, that 
he is a clerk beneficed having no lay fee. 2 Inst. 627. 


Nevertheleſs, the words are, that ſuch diſtreſſes (quod 


diſtrictiones huju/mod;) ſball not be taken ; which mani- 

feſtly refer to the complaint preceding. 
Shall neither be taken] And if they be taken, the party. 

aggrieved may have a writ for his relief. Gibſ. 15. 


Have been endowed] This is to be taken in a large ſenſe; 
for here the fees that they have by reaſon of their found- 
ation, or by reaſon of their dotation or endowment, are 


included. 2 Inft, 627. 


Endowed) The poſſeſſions of the church are the endo- 
ment of the church, and they are accounted as tenants 


in dower, 2 Inft. 627. 


Pofſeffions of the church newly, purchaſed by ecclefiaftical per- 


ſons] Concerning taſks, tenths, and fiftecnths-granted by. 


parliament to the king, the poſſeſſions of - cecleſiaſtical- 


perſons, which they acquired ſince the 20 Ed. 1. either 
by purchaſe or act in law, as by others, &c. were charge- 


able thereunto : but thoſe which they had at that time 
were not charged therewith. And the reaſon thereof was 


this: The (pope. after the example of the high prieſt 


among the Jews, who had of the Levites the tenth. part 
of the tithe) claimed by pretext thereof a yearly tenth. part 


of the value of all eccltſiaſtical livings. This; portion 


or tribute was by ordinance yielded to the pope in 
20 Ed. 1. and a valuation then made of the eccleſiaſtical 
livings within, this realm, to the end the pope might 
know, and be anſwered of that yearly revenue, fo as the. 


eccleſiaſtical livings chargeable. with that tenth (which 


was Called ſpiritual) to the pope, were not chargeable. 
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with the temporal tenths or fifteents granted to the king 
in parliament, leſt they ſhould be doubly charged: but 
their poſſeſſions acquired after that taxation were liable to 


the temporal tenths or fifteenths, becauſe they were not 


charged tothe other. 2 nt. 627. 


Newly purchaſed] In which the temporal lords had a: 
right of diftraining ; which right they ought not to Joſe, 
by the poſſeſſions coming into the hands of eccleſiaſtical - 


perſons. For where any burden real lieth upon any land 


268. 


Shall not be 
taken on a ſta- 
tute merchant 
or ſtaple. 


Free from tolls 
and other char- 
ges by the com- 
mon law. 


Portege Either to their own fe, or to the uſe of be 


church, Lindw. 268. 


15. If any eccleſiaſtical KS knowledge a ſtatute 
merchant or ſtatute ſtaple, or a recognizance in the nature 
of a ſtatute ſtaple ; his body ſhall not be taken by force | 


of any proceſs thereupon. 2 1ſt. 


16. Amongſt the Saxons, the lands of the clergy were 


charged to caſtles, bridges, and expeditions. Wate's 
State of the Ch. 2. 


But after the introduction of the Romiſſi canon law, 


they obtained exemptions. 


And lord Coke ſays, that eccleſiaſtical perſons ought Z 


to be quit and diſcharged. of tolls and cuſtoms, avirage, 


Not freed from 
genera] charges 
by act of par- 


' liament. 


pontage, paviage, and the like, for their eccleſiaſtical 
goods; and if they be moleſted therefore, they may bre 


a writ for their diſcharge. 2 Inft. 3. 
Which writ they may have out of the chancery made 


of-courſe without petition or motion, directed to the par- 
ty that diſtrains or diſturbs them for any of theſe things, 


commanding them to deſiſt ; and if ſuch writ be not 
obeyed, the curſitor of courſe will make out an alias and 


pluries ; and if none of theſe will be obeyed, an attach. 


ment to arreſt the party, and detain him till he Sey. 
Degge p. 1. c. 11. 


But this and the like is always to be underſtood, with 


this exception, viz. provided that no act of parliament 
bath ordered otherwiſe. 
17. Anciently, indeed, it was held, that clergymen. 


are not to be burdened in the general charges with the 


laity of this realm; neither to be troubled or incumbred, 
unleſs they be ſpecially named and expreſsly charged by 
ſome ſtatute, God. Rep. 194. 

Thus Dr. Godolphin res; that the ſtatute of hue 


and cry charges the inhabitants and reſiants ; but it hath 


4 - never 


or place, the thing itſelf paſſeth an its burden. Lindu. 
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never 1 taken, ſays he, that parſons and \ vicars are in- 
cluded, or ſhall be contributory i in robberies.” In the ſame 


ſtatute are watchings ; yet the clergy thereby are never 


charged. The ſtatute for "highways, charges every houſ- 
holder ; yet this hath never been taken by uſage to charge 
the cla y. Alſo, the charge of gazls ; the act ſays all 
reſſanis ſhall pay: yet have the clergy never been charged. 
Thus, where the bridge act ſays, all inhabitants ſhall- be 
aſſeſſed ; it muſt mean all ſuch only as are chargeable 
to pontage. God, Rep. 194, 5. 

But now the contrary doctrine prevails, that dergy- 
men are liable to all charges by act of partiament, unleſs 
they are ſpecially exempted. 

Thus they are, both in reſpect of their tithes and 


glebes, liable to contribute to watch and ward, to the re- 
pair: of the highways, and may be rated or taxed by the 
commiſſioners of ſewers ; they, as well as laymen, are 


chargeable to the poor maimed ſoldiers or poor priſoners, 
county rates, and ſhall contribute towards ſatisfying for 


- a robbery commited within the hundred, and all other 


publick charges impoſed by act of parliament, And this 
hath been reſolved upon debate, as Hale chief juſtice ſaid, 


before all the judges, T. 27 C. 2. in the caſe of abb 


and Batchelor, Watſ. ch. 40. 3 Keb. 255. 476. 1 Ventr. 
273. 2 Lev. 139. 

And particularly, in the caſe of bridges, the ſtatute of 
the 22 H. 8. ſays, the juſtices of the peace ſhall aſſeſs 
every inhabitant towards their repaif: by which words 
every inhabitant lord Coke ſays, all privileges of exemptions 


or diſcharges whatſoever from contribution (if any were) 


are taken away, altho' the exemption were by act of par- 
liament. 2 ft. 704. 


And in reſpect of the highways, where the ſtatutes di- 


rect that the pariſbioners every pariſb ſhall repair, Mr 
Hawkins obſerves thereupon, that perſons in holy orders 
are within the purview of theſe ſtatutes, in reſpect of 
their ſpiritual poſſeſſions, as much as any other perſons 
whatſoever, in reſpect of any other poſſeſſions ; for the 
words are general, .and there is no kind of intimation that 
any particular perſons ſhall be exempted more than others, 
1 Haw. 204. 

18, 'The canonical habit (properly ſpeaking) is that 
which is injoined by the canons of the church. But in 
a matter ſo fluctuating as that of dreſs, it is impoſſible 
to lay down rules for apparel in one age, which will not 
appear ridiculous in the next, In ſuch caſe, the general 
Er my rule 
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rule ean only be, that clergymen ſhall appear in habit 
and dreſs ſuch as ſhall comport with gravity and decency, 
without effeminacy or affectation. 5 
The canons for the habit of clergymen are. chiefly. 
theſe two that follow: which, for the reaſon above men- 
tioned, are now become matters only of curiofity and 
ſpeculation. 5 | 
Buy a conſtitution of archbiſhop Stratford, in the year 
1343, in the reign of king Edward the third: The out- 
ward habit often ſhews the inward diſpoſition ; and tho' 

the behaviour of the clergy ought to be the inſtruction of 

| the laity, yet the prevailing exceſſes of the clergy, as to 
| tonſure, garments, and trappings, give abominable ſcan- 
| dal to the people ; becauſe ſuch as have dignities, par- 
ſonages, honourable prebends, and benefices with cure, 
and even men in holy orders, ſcorn the tonfure (which 
is the mark of perfection, and of the heavenly kingdom), 
and diſtinguiſh themſelves with hair hanging down to 
their ſhoulders, in an effeminate manner; and apparel 
themſelves like ſoldiers rather than clerks, with an upper 
jump remarkably, ſhort, with exceſſive wide or long ſleeves, 
not covering the elbows, but hanging down; their hair 
curled and powdered, and caps with tippets.of a wonder- 
ful length; with long beards; and rings on their fingers; 
irt with girdles exceeding large and coftly, having pur- 
hos enamelled with figures and various ſculptures gilt, 
hanging with knives (like ſwords) in open view; their 
ſhoes chequered with red and green, exceeding long, and TO 

variouſly indented ; with croppers to their Fiddle, and 

horns hanging at the necks of their horſes ; and cloaks 
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| furred on the edges, contrary to the canonical ſanctions, ; 
| ſo that there is no diſtinction between clerks and laicks, , 
| | which rendreth them unworthy of the privilege of their | 

order: we therefore, to obyjate theſe miſcarriages, as . 
| well of the maſters and ſcholars within the univerſities d 
| of our province, as' of thoſe without, with the approba- 0 
| t tion of this ſacred council do ordain, that all beneficed li 
l men, thoſe ſpecially in holy orders, in our province, ll 
| have their tonſure as comports with the ſtate of clergy- > 
| | men; and if any of them do exceed by going in a re- ar 
| markably ſhort and cloſe upper garment, with long or al 
| unreaſonably wide ſleeves, not covering the elbow, but an 
| banging down, with hair „ beards, with tie 
ll rings on their fingers in publick (excepting thoſe of ho- fle 
| nour and dignity), or exceed in any particular before ex- We 
ö preſſed; ſuch of them as have benefices, unleſs within ſor 


3 h fix 


oply. And all the, 


bf the tlerg u. 
fix months time they ſhall effectually reform upon admo- 


nicion given, ſhall incur ſupenfion from their office ipſo 
facto, and if they continue under it for three months, 


they ſhall from that time be ſuſpended from their benefice 


ipſo jure without any further admonition : And they ſhall 
not be abſolved from this ſentence by their dioceſans, till 
they pay the fifth part, of one year's profit of their bene- 


fices to be diſtributed to the poor, If they be unbeneficed,. 


they ſhall be diſabled from obtaining a benefice for four 
months. And fuch as are ſtudents in the univerſities, 
and; paſs for clerks, if they do not effectually abſtain 
from the premiſſes, ſhall be ipſo facto diſabled from taking 


any eccleſiaſtical degrees or honours in thoſe univerſities, 


till by their behaviour they give proof of their diſcretion 
as, becometh,: ſcholars, Yet by this conſtitution. we in- 
tend not to abridge clerks of open wide ſurcoats, called 
table-.coats, with fitting ſleeves to be uſed at ſeaſonable 
times and places; nor of ſhort and cloſe garments, whilſt 
they are travelling in the country, at their own diſcretion. 
Lind, 122. Jobnſ. Stratf. | | 


Tonſure] This ſignifieth ſometimes not only the 


ſhaved' ſpot on the crown of the head, but the whole 
eccleſiaſtical cut, or having the hair clipt in ſuch a fas 
ſhion, that the ears might be ſeen, but not the forehead. 


| Job. Stratf. 


Surcoats] Made to, ſave better cloaths, eſpecially in 
eating and drinking at home. Lind. 1142x244. 


. And by the ſeventy. fourth canon of the canons. in the 
year 1603. Archbiſbops and biſhops ſhall uſe the accuſ- 
tomied apparel of their degrees: Deans, maſters of col- 
leges, archdeacons and. prebendaries in cathedral afid col- 
legiate churches: (being prieſts: or deacons), doctois in 


divinity, law and phyſick, bachelors in divinity, maſters 


of arts, and bachelors of law, having any eccleſiaſtical 
living, ſball uſually wear gowns with ſtanding collars and 
ſleeves ſtrait at the hands, or wide ſleeves, as is uſed in 


_ the univerſities, .with, hoods or tippets of ſilk or ſarcenet, 
and ſquare caps. And all other miniſters ſhall alſo, uſu- 


ally wear the Wee as is aforeſaid, except tippets 
n, the. faid eccleſiaſtical perſons abovemen- 
tioned ſhall uſually. wear in their journies cloaks with 
fleeves,...commonly called prieſts cloaks, with guards, 
welts, long buttons, or cuts. And no eccleſiaſtical per- 
ſon. ſhall wear any coife or wrought night cap, but only 
Vor. III. O 7 plain 
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194 Pꝛivileges and reſtraints 
plain night caps of black ſilk, ſatten, or velvet. In pri- 

vate houſes, and in their ſtudies; the ſaid perſons ec- 
elefiaftical” may dſe any comely and ſcholarlikg, apparel, 

provided that it be n6t cut or pinkt, and in publick not 

| 1 go in their doublet nd hoſe,” without coats or caſ- 

b focks. And not to wear uny light coloured ſtockings. 
Poor beneficed men and curates (not being able to pro- 

vide themſelves long gowns) may go in'ftiort gowns of the 
— T.. . nn 


Particularly, the 3nd, we may obſerve, is no part of 
| the canonical habit; being not ſo ancſent 2s any canon of 
\ the church. Archbiſhop Laud is pictured in a ruff, which 
was worn at that time both by clergymen and gentlemen 
of the law; as alfo long before, during the reigns of 
ing James the firſt, "and of queen Elizabeth. The band 
came in with the putitans and other ſe&aries, upon the 
downfal of epiſeopacy; and in a few years afterwards be- 
came the common habit of men of all denominations and 
profeſſions: which giving way in its turn, was yet re- 
tained. by the gentlemen of the long robe (both eecleſia- 
ſtical and temporal), only becauſe they would not follow 
every caprice of faſhion. Indeed moſt of the peculiar ha- 
bits, both in the church and in courts of juſtice and in 
the univerſities, were in their day the common habit of 
the nation; and were retained by perſons and in places 
| of importauce, only as having an air of * antiquity, and 
| thereby in ſome fort conducing to attract veneration: 


«- 3 ” 
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ang the ſame, on the other hand, in proportion do per- | 
| ſuade to a ſbitable/grivity of "demeanor ;' for an” itreverent | 
| behaviour, in a venerable habit, is extremely burleſque. | 
| and ungraceful. n dm ds Ara ew ial f 
| Shunning vicious 19. By Canon 75. No eccleſiaſtical perſons ſhall at any - 
| 1 88 he time, other than for their honeſt neceffities, reſort to any , 
| tiverns or alehouſes; neither ſha}l* they board or lodge in 1 
| ally ſuch places. Furthermore, they ſhall not give'them-" | 


What of the Lo er or half cesar menen 
oneft ſtudy or 'exerciſe, alw 


„ ought to excel all others 
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N t 4 the clergy. 


te, and ſhould, * examples to the people to live Well 
and chriſtianly, under. pain of eccleſiaſtical cenſures to 
be inflicted with ſeverity, according to the qualities of 
their offences. 
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20. Nevertheleſs, lord Coke ſays, by the common law Recreationn 


of the land, clergymen may uſe reaſonable recreations, in, 


arder to make them fitter for the performance of their f 


duty and office. 2 If. 30. 

And albeit ſpiritual perſons (he ſays) are prohibited, by. 
the canon law, to hunt; yet by the common Jaw oy 
may uſe the recreation of hunting. And after the decea 8 
of every archbiſhop and biſhop. (amongſt other things) the - 
king time out of mind hath had his kennel of hounds, of 
a compoſition for the ſame. 2 Inf. 309. | 

„Ihe foundation of which cuſtom was this: It ap- 
peateth by many records, that by the law and cuſtom 
of England, no biſhop, could make his will of his goods 
or chattels coming of his biſhoprick, without the king's 
licence. Whereupon the biſhops, that they might freely 
make their wills, yielded to give to the king after their 
deceaſes PEAT; for ever fix things: 1. Their beſt 
horſe . or palfrey; wich bridle and ſaddle. 2. A cloak 
with a cape. 3. One cup with a cover. 4. One baſon 
and ewer. 5 Ges ring of gold. 6. Their kennel of 


hounds. 2 77% 


* 
21. By the 1 1 7. c. 4. It ſhall be lawful to all arch- May be ithpri- 
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6 Bf 8 and 4 ordi naries having epi al ſoned by the ſpi- 
biſhops and biſhops, g epiſcopa ritual ang 


juriſdiction, . to puniſh, and chaſſiſe prieſts elerks, and ; 
religious. men, as ſhall be convicted before them by exa- — 


minationgand, other lawful proof requiſite by the law. orf 
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127 church, of advoutry, fornication, inceſt, or any other 
- 


thly incontinency, by committing them to ward and 
priſon, there to abide for ſuch time as ſhall be thought to 


ner of means, any manors, lands, tenements, or, other 
hereditaments, for term of life, for term of years, ot at 
will; on pain of 10 1 à month, that he or any other to 
bis uſe ſhall occupy, any farm by reaſon of any ſuch 
leaſe., or grant: half to the king, and half to him that 
ſhall fue in any of the King's courts, 21. H. 8. c. 13. 
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their diſcretions convenient for the quality and quagity, : 9 
of their treſpaſs. 1 
_ . a No ſpiritual perſon. ſhall take to farm to himſelf, Shall not take bi 
or to any perſon. to his uſe, of the leaſe or grant. of any _ nor traf · 1 
: perſon by writing, or by word ot otherwiſe, by any man- 1 
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J. 35: 


nurance, tillage, and paſturage of ſuch farms, ſo that 


! 


pꝛivileges and reſtraints 


Provided, that this ſhall not extend to any ſpiritual 


perſon, for taking to farm any temporalties, during the 
vacation of any archbiſhoprick, biſhoprick, or any col- 


- 


legiate or cathedral church. / 4. 


Nor to any ſpiritual perſon, that ſhall tender or 
make any traverſe upon any office, concerning his free- 


hold. / 4. | | 
7 Add provided; that every ſpiritual perſon may take 
in farm any meſſes, manſions, or dwelling houſes, hav- 
jng but only orchards or gardens, in any city, bo- 
rough, and town, for his own habitation or dwelling. 


And moreover by the ſame ſtatute, no ſpiritual perſon 
qe by himſelf, nor by any other for him or to his uſe, 

bargain and buy to ſell again for any lucre, gain, or pro- 
fit, in any markets, fairs, or other places, any manner 
of cattle, corn, lead, tin, hides, leather, tallow, fiſh, 
wool, wood, or any manner of victual or merchandiſe ;' 
on pain of treble value of every thing fo bargained and 
bought to ſell again ; half to the king, and half to him 


that will ſue in any of the king's courts. And the bar- 


ain to be void. /. 5. 


Provided, that'if any ſuch ſpiritual perſon ſhall happen 


without fraud or covin, to buy any horſes, mares, or 


mules, to the only intent to occupy for himſelf or his 


ſervants, to ride to and fro upon his neceſſary buſineſs, 


or any other cattels or goods, to the only intent at the 
buying thereof to be employed and put in and about his 


- neceſſary apparel of his own houſe, or of his perſon and. 


ſervants, or in for and about the only occupying, ma- 
nuring, or tillage of his own glebe or demean lands an- 
nexed to his church, or for the neceſſary expences of his 
own houſhold keeping; and after the buying of any ſuch 
horſes, cattels or goods, or exerciſe of them, happeneth 
to miſlike any of them that they ſhould not be good, 
profitable, nor convenient for any the ſaid purpoſes for 


the which they were bought: ſuch perſon may law- 


* 


fully bargain and put away ſuch things, without fraud or 
covin. /. 6. . | 5 
And provided, that eyery ſpiritual perſon, net having 
ſufficient glebe or demean lands in their own hands in the 
right of their churches, for paſturage of cattle, or for 
increaſe of corn, for the only expences of their houſhalds, 
or for their carriages or journies, may take in farm other 
lands, and buy and fel] corn and cattle for the anly ma- 


the 


churchwardens ſhall preſent him, 


them; for 
_ . paying his juſt debts more than any other perſon, or. be 
ſaved from puniſhment for a crime for which another 


of the clergy. 


the increaſe thereof be alway employed for the only ex- 


pences in their houſholds and hoſpitalities, and not in any 
wiſe to buy and ſell again for any other commodity, lu- 


core, or advantage, any corn or cattle renewing,. coming 
or growing in and upon any ſuch farm or otherwiſe, but 


only the remain and overplus above their expences of their 
houſholds if any fuch ſhall happen of the breed and in- 
creaſe thereof, without fraud or covin. / 8. | 


Not having ſufficient glebe) This hath been pleaded, and 


the plea allowed, as oft as any action hath been brought 


upon this ſtatute. Gi. 159. | 
23. No ſpiritual perſon ſhall have, uſe, or keep by Shall not keep 
himſelf or by any perſon to his uſe any tanhouſe; nor any * tanbaufe or 


brewhouſe, to any other uſe than only to be ſpent and 
occupied in his own houſe : on pain of 101 a month; half 


to the king, and half to him that will ſue in any of the 


king's courts. 21 H. 8. c. 13. / 32. 


24. By Canon 76. No man being admitted a deacon or Shall not relie- 
miniſter, ſhall from thenceforth voluntarily relinquiſh gr his proteſ- 
ſame, nor afterwards uſe himſelf in the courſe of his life, ton. 


as a layman z upon pain of excommunication. And the 
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25. After all, theſe diſtin&ions of the clergy are ſha- Ooselubon. 


dows rather than ſubſtance ; being moſt of them about 
matters which are obſolete and of no ſignifieance. The 
reſtraints, as to the ſcope and purport of them, are ſuch 


as the clergy for the moſt part would chuſe to put upon 
. themſelves: and the privileges, ſuch as they are, ſeem to 


be ſcarcely worth claiming ; and ſome of them one would 


almoſt imagine to have been calculated to bring a diſgrace _ 


upon the clergy rather than to be of any real benefit to 
why ſhould a clergyman be protected from 


perſon ought to be hanged? And it is hoped, there hath 
not been one inſtance, of a clergyman having needed to 


claim the privilege of his order a ſecond time, for a 
crime for which a layman by the laws of his country 


ſhoujd ſuffer death, | * - 


Probate of wills. See (Utils. 
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Proctor. | 


RO c T.ORS are officers eſtabliſhed to repreſent 

in judgment the parties who impower them (by 
warrant under their hands, called a proxy) to appear far 
them, to explain their rights, to manage and inſtruct their 
cauſe, and to demand judgment 2 Dom. 583. 


2. By the 3 J. c. 5. No recuſant eonyiet {hall praQtiſe f 


in the civil law as proctor. . B. 
And by the 5 G. 2, c. 18. No Nose in any tore 


mall be a juſtice of the peace, during ſuch time as he 
ſhall dontinue in the buſineſs and ch of A 'proRr, | 
7 25 ; 


3. By the PET ſtamp acts; every admickon of any 
bee to the office of proctor in * ol "He courts, ſhall 


e upon a treble 40s ſtamp. 
. Can. 129. None ſhall procure in any cauſe what- 
ſogver, unleſs he be thereunto conſtituted and appointed 


by the party himſelf, either before the judge, or by act 
in court ; or unleſs in the beginning of the ſuit, he be 
by a true and ſufficient proxy thereunto warranted and 


enabled. We call that proxy ſufficient, which is Rrength- ' 


ned and confirmed by ſome authentical ſeal, and party's 
apptbation, or at leaſt his ratification therewithal con- 
curring. All which proxies ſhall be forthwith by the ſaid 


proctors exhibited into the court, and be ſafely kept and 


preſeryed by the regiſter in the publick regiſtry of the ſaid 


court. And if any regiſter or proctor ſhall offend herein, 


he'ſhall be ſecluded from the exerciſe of his office for the 
ſpace of two months, without hope of releaſe or reſtoring, 

5. Otho. Whereas a cuſtom is ſaid to prevail, that he 
who is cited to a certain day, conſtitutes a proctor for 
that day without letters, or by letters not ſealed with an 


authentic ſeal; by which means it happeneth „that whilſt 


ſuch ꝑroctor will not prove his mandate, or confirm his 
letters by witneſſes, or ſome other impediment comes in 
the way, nothing is done that day, nor on the following 
day, the proctor's office being at an end ; and fo al for- 


mer diligence is loſt without any effect: As a caution 
ngainſt this fallacy, we do ordain, that for the future a 


ecial proctor be conſtituted abſolutely without any limi- 


5 tation of time; or if he be conſtituted for the day, yet not 
for one day only, but for ſeveral days, to be continued if 


need by. And the mandate ſhall be prove by an authen® 
| tic 


WI 
co 
im 


— - 1 

tic writing; unleſs he be conſtituted in the acts of court, | 
or the conſtitutor cannot eaſily find an authentic ſeal, 
ES} Bs PRs pe! 
6. Peccham. We do'ordain, that no dean, archdeacon 
or his official, or biſhop's official, ſhall ſet his ſeal to Any 

proxy, unleſs it be publickly requeſted of him in court, 
or our of court when he who conſtituteth the proctor — 
is known to be the principal party is preſent and per- * 
ſonally requeſteth it: And whatſoever dean, archdeacon * 
or his official, or official of the biſhop, ſhall do the con- 
trary out of certain malice, ſhall be ipſo facto ſuſpended 
from his office and benefice for three years. And if an) 
advocate ſhall procure a falſe proxy to be made, he wall 
be ſuſpendeꝗ for three years from his office of advocate, 
and be diſabled to hold any eccleſiaſtical benefice, and if BS. 
he be married or bigamus [whereby in theſe days he was in- 
capacitated to hol a benefice] he ſhall be excommunicated 
ipſo facto; and whatever ſhall be done by virtue of ſuch 

falſe proxy ſhall be utterly void we intents and 4 


poſes, and the proctor who was the c ief actor in ſuch fal- 
ſity ſhall be for ever repelled from executing any legal ad 
And all of theſe nevertheleſs, if they ſhall be SORT 5 
ſhall be bound to render damages to the party injured, 
n e 
7. Can. 130. For leſſening and abridging the multis 
of ſuits and contentions, as alſo for preyenting the e 
plaints of ſditors in courts eccleſiaſtical, who many tim 
are overthrown by the overſight and negligence, or 
the ignorance and inſufficiency of proctors; and . 
for the furtherance and increaſe of learning, and the ad- 
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vancement of civil and canon law; following the lauda- fo 

ble cuſtoms heretofore obſerved in the courts pertaining to th 
| the archbiſhop, we will and ordain that no proctor exer- 1 
eiſing in any of them ſhall entertain any cauſe whatſoever, 1 
8 and keep and retain the ſame for two court days, without bf, 
: the counſel and advice of an advocate, under pain of a i | 
5 years ſuſpenſion from his practice: neither ſhall the judge {8 
1 have power to releaſe or mitigate the ſaid penalty, without f $i 
8 expreſs mandate and authority frem the archbiſhop. , J 
-  H.2W. Leigh's caſe. A proctor of doctor's commons, A 
n who had done buſineſs without the advice of an advocate, | 0 
A contrary to the canon, and refuſed to pay a tax of 10 9 
2 impoſed upon him by order of the court towards the charg i 
ot es of / the houſe, and was ſuſpended from his office, pray= x 4 
if ed a mandamus in the court of king's bench to be re * Bl 
18 Rored : but it was denied, and ſaid by the coürt, that _ 
is „ O 4 offcers 
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Pꝛoctoꝛ. 


, officers are incident to all courts, and muſt partake of the 


nature of thoſe ſeveral and reſpeRive courts in which they 


attend; and the judges, or thoſe who have the ſupreme 


authority in ſuch courts, are the proper perſons to cenſure 
Your of their own officers; and if they ſhould be 
miſtaken, the king's bench cannot relieve; for in all caſes, 


where ſuch judges keep within their bounds, no other court 


can correct their errors in proceedings; and if any wrong 
be done in this caſe, the party muſt appeal. Gi, 99s 
3 Mod, 332. . f | Fas 
8. Can. 131, No judge, in any of the ſaid courts, ſhall 
admit any libel or any other matter, without the advice 
of an advocate admitted te practiſe in the ſame court, or 


without his ſubſcription ; nor ſhall any proctor conclude 
any cauſe depending, without the knowledge of the advo- 
. cate retained and fee'd in the cauſe : which if any proctor 


\ 


Mall do or procure to be done, or ſhall by any colour 


| whatſoever defraud the advocate of his duty or fee, or ſhall 


be negligent in repairing to the advocate and requirin ,, 
His advice what*conrſe is to be taken in the cauſe; he 


"ſhall be ſuſpended from all practice for the ſpace of ſix 


+ 
£2 


a 


be 


8 8 f 
of ws lay from the dean of the arches to the archbiſhop 
. "IO ; ; 8 | 5 op 


months, without hope of being thereunto reſtored before 
the ſaid term be fully compleat. . 1 
9. Can. 133. Foraſmuch as it is found by experience, 
e loud and confuſed cries and clamours of proctors 


- 


i he courts of the archbiſhop, are not only,troubleſome 
M offenſive to the judges and advocates, but alſo give 
caſjon to the ſtanders- by of contempt and ,calumny to- 


* 


Wards the court itſelf; to the end that more reſpect may 


be had to the dignity of the judge, and that cauſes may 
more eaſily and commodiouſly be handled and diſpatched, 
we charge and injoin, that all proctors in the ſaid courts 


do eſpecially intend that the acts be faithfully entred and 


ſet down by the regiſter, according to the advice and di- 
rection of the advocate; that the ſaid proctors refrain loud 
ſpeech and babling, and behave themſelves quietly and 


modeſtly, and that when either the judges or advocates or 


any of them ſhall happen to ſpeak, they preſently be. ſilent; 
"upon pain of ſilencing for two whole terms then imme- 
diately following every ſuch offence of theirs: And if any 
of them ſhall the ſecond time offend herein, and after dye 


*"moyed from his practice. h 


7 * 


ö 
\ 


* 
* 


monition ſhall not reform himſelf, let him be for ever re- 


— 


| Fox the fees of proctors; ſee Tit. Fees. 


fying. 1 Haw. 
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as viſitor; becauſe this is an eccleſiaſtical office, and a 
matter properly and only cognizable in that court; and 
that the temporal courts are not to intermeddle, or inquire 
into this ſentence, or into the proceedings in any matters 
whereof they have a proper juriſdiction, but are to give 
credit thereunto; altho' it was urged, that if a mandamus 
did not lie in this caſe, the party would be without reme- 
dy, for that no aſſize would lie of this office; and tho 
an action on the caſe might lie, yet it may be defective, 
becauſe a jury may not well compute the damages in pro- 
portion to the loſs of a man's livelihoed ; beſides it was 
urged, that a mandamus ought to lie in this caſe, as well 
as for an attorney of an inferiour court, becauſe this is an 
officer of a more publick concern. 3 Bac. Abr. 531. 

| 4 


$464 Procuration. See Uiſitatian. ; 
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Pzofaneneſs. 


I: LL blaſphemies againſt God, as denying his being Frofanencks in= 
or providence; and all contumelious reproaches 1 

of Jeſus Chriſt; all profane ſcoffing at the holy ſcripture, 

or expoſing any part thereof to contempt or ridicule ; all 


impoſtures in religion, as falſly pretending to extraordina- 


ry commiſſions from God, and terrifying or abuſing the 
people with falſe denunciations of judgments; and all 
open lewdneſs groſsly ſcandalous; inaſmuch as they tend 
to ſubvert all religion or morality, which are the founda- 
tion of government, are puniſhable by the temporal 
Judges with fine and impriſonment, and alſo ſuch corporal 
infamous puniſhment as to the court in diſcretion. ſhall 


ſeem meet, according to the heinouſneſs of the crime. 


1 Haw. 7. 8 | 
Alſo, ſeditious words, in derogation of the eſtabliſhed 

religion, are indictable, as tending to a breach of the 

peace; as theſe, your religion is a new religion, preach- 

ing is but prattling, and prayer once a day is more edi- 
2. By the 9 2 10 W. c. 32. If any perſon, having Depraving the 

* educated in or at any time having made profeſſion of ate, 8 
e chriſtian religion within this realm, ſhall by writing was, 
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Profaning the 
ſame in ſtage- 


plays; 


| Nailer's caſe, 


Cole caſe, 


P2ofaneneſs. 
printing teaching or adviſed ſpeaking deny anyone of the 
Perſons in the Holy Trinity to be God, or ſhalt aſſert or 
maintain there are more gods than one, or ſhall deny the 
chriſtian religion to be true, or the holy ſeriptures of the 
old and new teſtament to be of divine authority, and ſhall 


upon indictment or information in any of his majeſty's 
courts at Weſtminſter or at the aſſizes, be thereof law- 


fully convicted by the oath of two or more witneſſes; he 


Mall for the firſt offence be diſabled to have any office or 


employment or any profit appertaining thereynto; for the 
ſecond offence ſhall be diſabled to proſecute any action or 
information in any court of law or equity, or to be guar- 
dian of any child, or executor: or adminiſtrator of any 
perſon, or capable of any legacy or deed of gift, or to bear 
any office for ever within this realm, and ſhall alſo ſuffer 


_ impriſonment for*the ſpace of three years from the time 


of ſuch conviction, / 1. FE 
Provided, that no perſon ſhall be proſecuted by this 
act for any words ſpoken, unleſs the information thereof 
ſhall be given upon oath before a juſtice of the peace, 
within four days after ſuch words ſpoken; and the pro- 
ſecution of ſuch offence be within three months after ſuch 
information. /. 1. <9 | 


Provided, that any perſon, convicted of any the afore- 
ſaid crimes, ſhall for the firſt offence (upon his acknow- 


ledgment and renunciation of ſuch offence or erroneous 
opinions in the fame court where he was convicted, with- 
in four months after his conviction) be diſcharged from 


all penalties and diſabilities incurred by ſuch conviction, 


| 4. By the 3 Fa. e. 21. If any perſon ſhall in any ſtage- 
play, enterlude, ſhew, ' make-game, 'or pageant, jeſting] 

or profanely ſpeak, or uſe the holy name of God, or of 
Chriſt Jeſus, or of the Holy Ghoſt, or of the Trinity, which 
are not to be ſpoken but with fear and reverence; he ſhall 
forfeit 101, half to the king, and half to him that ſhall 


| ſue for the ſame in any court of record at Weſtminſter. ' 


- 4: In the year 1656, James Nailer for perſonating our 
Saviour, and ſuffering his followers to worſhip him, and 
pay him divine honours, was ſentenced to be fet in the 
Pillory, and to have his tongue bored through with a red- 
hot iron, and to be whipped, and ſtigmatized in the fore- 
Head with the letter B. 1 St. Tr. 802. 1 


5. M. 1 G. 2. K. and Curl. An information was ex- 
| hibited by the attorney- general, againſt the defendant Ed- 


mund Curl, for printing and publiſhing a certain obſcene 


* +» 


WW * 
r 


book, 


ridic! 
on ce 
mont 
pillor 
word: 
at th 
houſe 
year 3 
'to Ne 
find ſ- 
of his 
and te 


all pet 


ſels of 


cratioi 


action 


| of goe 


book, ſetting forth the ſeveral lewd paſſages, and. conclud- 


ing againſt the peace. It was moved in arreſt of ji 
ment, that however the defendant may be punifhaßl 


ners, yet it cannot be a libel for which he is puniſhable in 
the temporal courts, But after long debate and conſidera- 
tion, the court at laſt gave it as their unanimous opinion, 


that this was a temporal offence ;, and the defendant was 


ſet in the pillory. Str. 788. 

6. E. 2 G. 2. K. and Moolſton. He was convicted on 
four informations for his blaſphemous diſcourſes on the 
miracles of our Saviour, And attempting to move in ar- 
reſt of judgment, the court declared they would not ſuffer 


it to be debated, whether to write againſt chriſtianity in 


general was not an offence puniſhable in the temporal 
courts at common law. They defired it might be taken 
notice of, that they laid their ſtreſs upon the word general, 
and did not intend to include diſputes between learned 
men upon particular controverted points. The next term 
he was brought up, and fined 251 for each of his four 
diſcourſes, to ſuffer a year's impriſonment, and to enter 
into a-recognizance for his good behaviour during his life, 
himſelf in 20001, and 20001 by others. Str. 8334. 

H. 2 G. 3. K. and Annet, An information was ex- 
hibited by the attorney-general againſt the defendant, for 
writing, printing, and publiſhing a certain malignant, 


profane, and blaſphemous libel, intitled, The. free in- 


& quirer”, tending to blaſpheme Almighty God, and to 
ridicule, - traduce, and diſcredit the holy ſcriptures; and 
on conviction, was ſentenced by the court, to ſuffer one 
month's impriſonment. in Newgate, to ſtand twice in the 


pillory, with a paper affixed: over his head, with thee 


words For blaſphemy?”, once at Charing croſs, and once 
at the royal exchange; and then to be confined in the 
houſe of correction in Clerkenwell to hard labour for one 
year; and at the expiration of the year, to be remanded 
to Newgate in execution of the ſaid judgment; and to 
find ſecurity for his good behaviour during the remainder 
of his life, himſelf in 1001, and two ſureties in 501 each; 


and to be fined 6s 8d. | 1 
8. By the 22 C. 2. c. 33. art. 2. All flag officers, and 


all perſons in or belonging to his majeſty's ſhips or veſ- 


ſels of war, being guilty of profane oaths, curſings, exe- 


crations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of God's honour, and corruption 

of goed manners, ſhall incur ſuch puniſhment as a court 
A. | | martial 


judg- 
| le for 
this in the ſpiritual court, as an offence againſt good man- 
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204 P ꝛokanenels. 
martial ſhall think fit to impoſe, and as. the nature and 
degtee of their offence ſhall A 
For profane curſing and ſwearing, See title Dwearing, | 
Hereſy, is treated of under the title of that name. 


* EY —_—_———— 
— 


8 . | 25 chr 


Not krantable in 2. BY the ſtatute of Circumſpecte agatis, 13 Ed. 1. | 
wr oa ang me ſt. 4. The king to his judges ſendeth greeting. Uj: all « 

| your ſelves circumſpectiy in all matters concerning the biſhop of 
Norwich and his clergy, not puniſhing them if they hold plea defo 


in court chriſtian of fuch things as be mere ſpiritual, that is to they 
wit, of penance injoined by prelates for deadly ſin, as fornica- laws 
tion, adultery, and ſuch like, for the which ſometimes corporal WM his p 
penance, and ſometimes pecuniary is injoined, ſpecially if a 1 He 
freeman be convict of ſuch things : Alſa if prelates do puniſh 3. 
for leaving the churchyard uncloſed, or for that the church is of th 
uncovered or not conveniently decked ; in which caſes none other wiſe , 
penance can be injoined but pecuniary : Item, if a parſon di- ©? P. 
mand of his pariſhioners oblations or tithes due and accuſtomed; 8 8 


or if any parſon de ſue againſt another par ſon for tithes greater 

or ſmaller, ſo that the fourth part of the value of the benefit 

be not demanded : Item, if a parſon demand mortuaries, in MW *<cu' 

places where a mortuary hath been uſed to be given : Item, ? leade 

a prelate of a church, or a patron, demand of a parſon a pen- eden 
on duc to him; all ſuch demands are to be made in a ſpiritual A FOE 

court. And for laying violent hands on a. clerk, and in cauſe nd b 


M defamation, it hath been granted already, that it ſhall be cr 
tried in a ſpiritual cour /, when money 1s not demanded, but a * oy : 
7 


thing done for puniſhment of ſin; and likewiſe for breaking an; f 

oath In all caſes afore rebearſed, the ſpiritual judge Sb I |, they 

have power to take knowledge,”,notwith/ianding the kings pro- r ey ha 

hibition. ones a 3 2.6 639 % W ag 

In all matters concerning the biſhop of Norwich and hi: try it as 
clergy] The biſhop of Norwich is here put only for exam- IE or for a 
ple; but it extendeth to all the biſhops within this realm. ¶ ment; 
2 Inst. 487. The ſaid act having been made on a petition ¶ a revoc⸗ 
of the biſhop of Norwich; as, generally, acts of parlia- matter 
ment in ancient times were founded on antecedent peti- ¶ admit ſo 
tions. . n they reje 
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1 Haw. 4. 13. Ayl. Par. 171, 438. | | 
3. In caſe the principal matter belong to the cognizance Not for trying 


Pꝛohibition. 


; Of ſuch things as be mere foiritual] Not having. any mix- 


ture of the temporalties; as hereſy, ſchiſms, a boly or ders, 


and the like. 2 I. 488. 5 
So that the fourth part of the value of the benefice be not de- 


mandea] So as at this day, in caſe where one parſon of the 
preſentation of one patron demands tithes againſt another 
parſon of the preſentation of another patron in court 
chriſtiap, amounting to a fourth part of the value of the 
denefice; the right of tithes at this day is to be tried at the 
common law. 2 It. 41 82 15 


proceed wholly on their own canons, they ſhall not be at 
all controuled by the common law (unleſs they act in de- 
rogation from it, as by queſtioning a matter not triable 
before them, as the bounds of a pariſh, or the like); for 


they ſhall be preſumed to be the beſt judges of their own 


laws: and therefore in ſudh caſe, if a perſon is aggrieved, 
his proper remedy is not by prohibition, but by appeal. 


295 


of the ſpiritual court, all matters incidental (tho' other-mporal iaci- 


wiſe of a temporal nature) are alſo cognizable there; and 
no prohibition will lie, provided they proceed in the trial 
of ſuch temporal incident, according to the rules of the 
temporal law. 0 1 81 

Thus in the caſe of Shorter and Friend, H. 1 V. An 
executor being ſued for a legacy in the ſpiritual court, 
pleaded payment, and offered to prove it by one witneſs ; 
which the judge refuſed, and gave ſentence againft him, 
Upon this matter ſuggeſted, a prohibition was moved for. 
And by the court; 1. Where the eccleſiaſtical court pro- 


ceedeth in a matter merely ſpiritual, if they proceed in 


their own manner, tho? it is different from the common 
law, no prohibition lieth ; as in probate of wills, there 
if they refuſe one witneſs, no prohibition lieth. 2. Where 
they have cognizance of the original matter, and an inci- 
dent happens which is of temporal cognizance, or triable 
by the common law ; they ſhall try the incident, but muſt 


try it as the common law would: thus in a ſuit for athes, 


or for a legacy, if the defendant pleads a releaſe or pay- 
ment; or in a ſuit to prove a will, if the defendant plead 
a revocation, So in the caſe at bar; they ſhall try the 


matter of payment or no payn ent, but then they muſt 


admit ſuch proof as the common law wouid, otherwiſe 
they reject the cauſe themſclves, and vught to be prohibit- 


dents. 


2. It hath been holden, that if the ſpiritual court do Not for proceed- | 
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Not for a tem- 
poral conſe · 


- quential loſs, - 


For temporal 
matters mixt 
with ſpiritual 


ed in the eccleſiaſtical courts, tho* a 


MY hibition. 
ed. 3. A bare ſuggeſtion, that the defendant hath but 
one Witneſs, and that they take exception to his credit and 
reputation, is no cauſe of prohibition; for if they admit 
the proof of one witneſs, whether he be a credible witneſs 
or not they ſhall judge, and the party hath no remedy but 
by appeal. 2 Salt. 547. L. Raym. 220. 

4. A temporal loſs, enſuing upon a ſpiritual ſentence, 
is not of itſelf cauſe of prohibition, So it was adjudged 
in the 42 & 43 Eli. in the caſe of Baker and Rogers (Cro. 
Eliz. 789), where the deprivation was for ſimony; on 
which occafton the reaſoning of the court was thus: Altho' 
it was: ſaid, that in the ſpiritual court they ought not to 


habe intermeddled to diveſt the freehold, which is in the 


incumbent after induction; true it is, they ſhould not 
meddle to alter the freehold, but they meddled only with 
the manner of obtaining his preſentment, which by con- 
ſequence diveſted the freehold from him, by the diſſolu- 
tion of his eſtate, when his admiſſion and inſtitution is 


.avoided. In like manner, where an incumbent (3 Mod. 
67.) was libelled againſt in the arches,” for not being 
twenty-three years of age when made deacon, nor twenty- 


four when made prieſt, and prayed a prohibition, be- 
cauſe a temporal loſs (namely, deprivation) might follow; 
the court denied the prohibition, and compared this caſe 
to that of a drunkard, or ill liver, who are uſually puniſh- 
temporal loſs may 
enſue; and if prohibitions ſhould be granted in all caſes 
where a temporal loſs might enſue, thoſe courts would 
have little or nothing to do. Gibſ. 1028; | 

5. M. 1 Ann. Galizard and Rigault. There was an in- 


dictment for aſſaulting, beating, wounding, and endea- 


vouring to raviſn the wife of B. upon which the party was 
convicted: and afterwards the huſband brought an action 
of treſpaſs, for the ſame cauſe: and now the party being 
alſo libelled. againft in the ſpiritual court for the ſame fact, 
namely, for ſolliciting her chaſtity, moved for a prohibi- 
tion to the proceedings in the ſpiritual court. And it was 
urged for the juriſdiction of the ſpiritual court, that they 


may puniſh for the ſollicitation and incontinence, and that 
this ſuit was for the health of the ſoul; the others for fine - 


and damages. But by the court a prohibition was grant- 
ed; for it being an attempt and ſollicitation to inconti- 
nence, coupled with force and violence, it doth by reaſon 
of the force, which is temporal, become a temporal crime 
in toto; as if one ſay,” thou art a whore and a thief, or 


thou keepeſt a bawdy houſe, which are temporal ay” 
x 7 SY 


them, ö 


caſes t 


thitty © 
as by t 
Aid th 
the Tay 
«judge 
Tritances 
realon | 
that” thi 
allows, 
any cuft 


it ought to be granted 


the party tha 'nor proc 
be (aid of 4 woman flint 


1 44% { $- 9222 Lie 4 * * 81 
A ede ſpiritual court ; fo if it 
is a batyd only, and not that 


ſhe keeps a bawdy Houſe? but, Holt chief juſtice ſaid, if 


«+ 
* 


one cbrimit aduftery, andthe hatband bring aſſault and 


battery, this Mall not biftdet ehe ſpiritual court, for it is 
» criminaſtprökerding theke, and no indictment lies at the 


: 


common law for aduftef y, 2 Salt. 552. 


But if à man libel for evo diftin@ things, the one of 


which is of eecleſiaſtical cognizance, and the other not; 
a protibition ſhalt be granted as to that which is of tem- 


poral cognizance, and" they of he bert chriſtian thall 


proceed fer the other. E. Rohm. N f 
6. H. 10 1. The churchwardens agag inſt the rector 
of Mar lui Heſorth. Phe churchwardens libel "againſt 


2 


On trial of cuſ- 
toms, : 


nere f thehe bark Ger tink out of mjad,) and is, 


a” chapel of eaſe” withih' t 


#47 of 166 R551 G 
How « ee ng E ſame ariſh,; and that the 
reckot of the*ſaid*paritty for time out of mind hath repaired. 


e og to repair the chancel of the ſaid chapel; and 


that th 


rector Hathr not erepalred it, © The rector in the ſaid court 


* 


229 bh pe . 412 188 £463 n ; : 
deniech te cuſtom." And 4 deęrte was made for the rector, 


ehageel being Gur of repair, the defendant being 


ie dete Eee dach dagen ab cots Were faxed dere 
for the farc rector: The 'churchwardens, moved for a 


* 


. 
2 


S argued for the prohibition, that 
becauſe it appears that the libel is 


upon a Cüſtom, Which the defendant hath denied; and it 


may be the qusſtien was in the ſpiritual court, cuſtom or 
not, feht is not triabſe there; but at the common law; 
aud then this appearing” d 

hath not juriſdiction, a ptohibition may be granted after 
ſentenetk. But all the court held the contrary, For by 
Holt chief juſtice; The reaſon for which the ſpiritual 
court! oof Ans to try cuftoms is, becauſe they have dif- 


ferent notiohs of chſtoms, as to the time which creates 


them, from tfofe that the common law hath: For in ſome 


feu the libel, that the court 


ciſes the uſage of ten 8 ſome twenty, in ſome 


thirty years, maks à cuff 
as by the common law it muſt be for time immemorial. 
And thefefore'fitice thee is ſo much difference between 
the Is the Common aw will not permit that court to 
adjudge upon cuſtoms, by which in many caſes the inhe- 
titances.of perfons may be bound. But in this caſe, that 
reaſon fails? för the ſpiritual-court is ſo far from adjudging 
that there is any ſuch* cuſtom which the common law 
allows, rk ou es adjudged that there hath not heen 
any cuftom*: 

e than 


m in the ſpiritüal court ; where 


fowed by their law, which allows a leſs time 
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than the common law to make a cuſtom. And the plain- 
tiffs having grounded their libel, upon a cuſtom, which 
was well grounded if the cuſtom had not been denied (for 
libels there may be upon cuſtoms), but the cuſtom being 
denied and found no cuſtom, it is not reaſon to prohibit - 
the court in executing their ſentence againſt the plaintiffs, EE. 
For the deſign of a motion for a prohibition, is only to ex- 
cuſe the plaintiffs from coſts. And there is no reaſon but | 
that they ought to pay them; ſince it appears, that they j 
have vexed the defendant without cauſe. And therefore 1 
a prohibition was denied. L. Raym. 435. ] 


ö | T. 12. V. Jones and Stone. David Jones the vicar of a 
= N. was libelled againſt in the ſpiritual court, for that by 1 
|; * cuſtom time out of mind, the vicars of N. had by them * 

i ſelves or others, ſaid and performed divine ſervice in the C 

= | chapel of Chawbury, for which there was ſuch a recom- 

| pence, and that he neglected. The defendant came for a 1 

| prohibition, and without traverſing this cuſtom, ſuggeſted - 28 

| that all cuſtoms were triable at common law. And it was cl, 

= urged, that it was enough for a prohibition, that a cuſtom be 
. | appeared to charge the vicar with a duty, for which he co 
| was not liable of common right. But by Holt chief juſ- Ja 
oi tice : A parſon may be bound to an eccleſiaſtical duty by ſig 
= cuſtom, and when he is bound by cuſtom, the ſpiritual on 
| court may puniſh him if he neglects that duty; the cuſtom | tio 
might have a reaſonable commencement by compoſition eaſ 

in the ſpiritual court, and begin by an eccleſiaſtical act; ece 

and a bare preſcription only is not a ſufficient ground for ſig] 

k a prohibition, unleſs it concerns a layman; whereas here rov 

| it is an eccleſiaſtical right, an eccleſiaſtical perſon, and ple: 

| . an eccleſiaſtical duty, and the preſcription not denied. den 
20000000 „ 5 out 
On the conſtrue - 7. When the iſſue of a matter depending in the ſpiri- thin 

| | cur hes of tual court, is determined or influenced by any ſtatute, a ters 
1 * prohibition lieth, The reaſon is, becauſe the temporal Thi 
1 judges have the interpretation of all ſtatutes or acts of bitic 
| L parliament, whether they concern temporal matters or be g 
1 4 r 3 for t 

\ | In ſome of the books there is an intimation, 101 not were 
only all ſtatutes whatever are to be interpreted by the tem- ſuch 

poral courts; but alſo that when a ſtatute is made, giving for 

remedy in a matter of eccleſiaſtical cognizance, the very ſtabl. 

making of ſuch ſtatute doth ipſo facto take the right of upon 

juriſdiction from the ſpiritual court, and transfer it to the him, 
temporal; if there is not a ſpecial ſaving in the act, to other 


preſerve the ſpiritual juriſdiction, But to this the wh 1 
0 5 * TP ' v FE ok Sed a Et, 3 "Yai 0 


iving 


very 
ht of 
to the 
c, to 


> rule 


laid 


for violent hands laid on a miniſter by an officer, as a con- ö 
ſtable, he may ſuggeſt, that the plaintiff made an affray 5 
vpon another, and he to preſerve the peace laid hands on 1 
him, and ſo have a prohibition; — ſo in very many 4 
other like caſes ; and yet upon the libel no matter appear- 1 
eth, why a prohibition ſhould be granted. Gibſ. 1027. if: 


P2ohtbitiott. | 209 
laid down by lord Coke, (which is alſo generally followed 
by the books) is a full anſwer: An act of parliament 
being in the affirmative doth not abrogate or take away 
the juriſdiction eccleſiaſtical, unleſs words in the negative 
be added, as and not otherwiſe, or in no other manner or form, 
or to the like effect. Gib. 1028. | | | 
8. T. 2. An. By Holt chief juſtice: It was formerly on a refuſil of 4 
held by all the judges of England, that when thete was a copy of the libel, 
proceeding ex offigio in the eccleſiaſtical court, they were 
not bound to give the party a copy of the articles; but the 
law is otherwiſe, for in ſuch caſes, if they refuſe to give 
a copy of the articles, a prohibition ſhall go until they 
deliver it; and accordingly, upon motion, a prohibition 
was granted in the like caſe by Holt chief juſtice and the 
court. L. Raym. 991. | 
Prohibition may be granted upon a collateral ſur- On  coliaterat 
miſe; that is, upon a futrmiſe of ſome fact or- matter not furmiſe 
appearing in the libel, It was heretofore a petition of the 
clergy to the king in parliament, that no prohibition might 
be granted, without firſt ſhewing the libel z and it was a 
complaint of archbiſhop Bancroft in the time of king 
James the firft, that prohibitions were granted without 
fight of the libel, which (as it was there ſaid) is the 
only rule and direction for the due granting of a prohibi- 
tion, becauſe upon diligent conſideration thereof it will 
eaſily appear, whether the cauſe belong to the temporal of 
eccleſiaſtical cognizance; as, on the other ſide, without 
ſight of the libel, the prohibition muſt needs range and 
rove with ſtrange and foreign ſuggeſtions, at the will and 
pleaſure of the deviſer, nothing pertinent to the matter in 
demand. To this charge of granting prohibitions with 
out light of the libel, the judges in their anſwer ſay no- 
thing ; but as to granting them upon ſuggeſtion of mat- 
ters not contained in the libel, their words are theſe ; 
Tho? in the libel there appear no matter to grant a prohi- 
bition, yet upon a collateral ſurmiſe the prohibition is to 
be granted; as, where one is ſued in the ſpiritual court 
for tithes of ſylva cædua, the party may ſuggeſt, that they 
were groſs or great trees, and have a prohibition, yet n@ 
ſuch matter appeareth in the libel; ſo if one be ſued therg 
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On thehuſband's 10. H. 12 V. Libel in the ſpiritual court by the huf- 
_ ae N band and wife, for calling the huſband cuckold : Ruled 
acti n. by Holt chief juſtice, that a prohibition ſhall go, becaufe 
they cannot both ſue in that court for that word, but the 
wite only, the imputation being upon her; and the huſ- 
band and wife by the law fpiritual may not join in ſuit 
in the ecclefiaſtical court as they mult do in the temporal, 
> but each ſhall ſue ſeparately upon their own caufe of ac- 
tion. 3 Sotk, 288. 
Sngpeftion to be II. The ſuggeſtion miuſt havk been moved, and rejeA- 
peri ed in the ſpiritual court, before it can be admitted in the 
3 temporal court, In the Vilfop of IVinchefter” s caſe (2 Co. 
45.) it was held, that in a fuit for tithes in the ſpiritual 
court, a man may have a prohibition, fuggefting a pre- 
ſcription or modus, before or without pleading. But 
this ſeems not to be law. For in the 12 V. a prohibition 
was moved for, ſuggefting a cuſtom : But it was denied 
by Holt chief juſtice and the court, unleſs they pleaded it . 4 
C 
i 


below, becauſe perhaps they might admit the plea. Alſo 
in the 10 l. it was faid by Hott chief juſtice, that if a 
" modus be pleaded in the ſpiritual court, and admitted, no 3 
prohibition ſhall go; but if the queſtion be, whether a | 


i modus or no modus, a prohtbicion thall-go ; and ſo is the n 
0 Faw, viz. wherever the matter which you ſuggeſt for a E 
4 prohibition is foreign to the libel, you muſt plead it be- tis 
5 | low, before you can have a prohibition ; ; otherwiſe where -QL 
Y the cauſe of prohibition 4 on the face of the libel. fu 
1 2 Salk. 551. | pl; 
4 Aﬀdavit tobe 12. II. 4 An. Burdert and Netell. A Hſe was made rel 
I mace of the lug- to fhew caufe, why a prohibition ſhould not be granted, tet 
l ETON to ſtay a ſuit againſt the plaintiff, in the court of the tri; 
it archdeacon of Litchfield: for not going to his pariſh dee 
. 58 church nor any other church on fundays or holidays, nor ſuc 
| 5 receiving the ſacrament thrice a year; upon ſuggeſtion of tit} 
tl che ſtature of Liz. and the teleration act, and then quali- to t 
I fying himſelf within that act; and alledging that he plead- pro. 
1 ed it below, and that they refuſed to receive his plea, It the 
Wl. 0 was ſhewed for cauſe, that this fact was falſe, and the ther 
j plaintiff was not a diſſenter, nor had qualified himſelf as I 
| | above ; and therefore it was moved, that the court would f the 
5 not allow the rule to ſtand, unleſs they had an affidavit of Rol! 
| the fat; for by that means any perſon might come and of by 
F ſuggeſt 1 falſe. fact, and ouſt the ſpiritual court of their gives 
juriſdiction. Which was agrecd to by the court, and upon 
Cherefore the rule was diſcharged. 10 Kaum. . a rul 
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And by Holt chief juſtice, the diſtinction is this: 


Where the matter ſuggeſted appears upon the face 


libel, we never ink upon an aſhdavit ; 
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of the 


but unleſs it ap- 


pear upon the face of the libel, or if you move for a pro- 
-hibition,as to more than appears on the face of the libel 
to be out of their juriſdiction, you ought to have affidavit 
of the truth of the ſuggeſtion. 
13. Ic is. ſaid, the ſuggeſtion need not be preciſely strig proof of 


proved, in order to obtain a prohibition. 
ſuggeſtion was for à modus for lamb and wool, tho' the 
proof failed as to the, wool, and it was urged chat therefore 
they had failed in the whole; yet a prohibition was grant- 
And in the; caſe of Auftin and Pigat, it was ſaid, 
that the proof in a prohibition need nat to be fo. preciſe, 
that the court chriſtian ought. not to 


ed. 


but if it appearg, 


hold plea thereof, it ſufficeth, 
But if the ſuggeſtion appears to the court to be notori- 


1 


2 Salk. 549. 


Gibf. 1029. 


For where the th: ſugzeftion 


not neceilary, 


_ ouſly falſe, they will not grant a prohibition ; ; for by Hole 


chief juſtice, they ought to examine into the truth of the 


ſuggeſtion, and, tge what foundation it hath, 
8877 


« © 


refuſal is taverlable. 


L. Raym. 


14. Lord Coke ſays, the ſuggeſtion for a prohibition Sugeeſtion tra- 


may be 


And 


D 


r Watſon ſays, if the ſuggeſtion for a prohibi- 
tion; contains no other matter upon Which a prohibition 
ought to be granted to the ſpiritual” court, beſides the re- 
fuſal of a plea; there, which by the common law is a 
plea, . and ought to have been, allowed, in ſuch caſe the 
Therefore ſuppoſing that a modus 
decimandi, or a preſcription of a manner of tithing, is 


traverſedjin the temporal court. 


2 Inft. 611. 


good 


triable in the ſpiritual court; if in a ſuit there for a modus 


decimandi another modus be pleaded, or that there is no 


ſuch modus, and that plea is refuſed; or if in a ſuit for 


tithes of lands not tithe- free, a preſcription i is pleaded as 


to the manner of tithing, and that plea, is refuſed; and a 


prohibition is moved for, upon fuggeſtion of ſuch refuſal ; 
the refuſal being the principal. 4 85 of the ſuggettion,, is 


therefore traverſable. 


Fat. c. 5 


15. Prohibitions are not to be 2 on the laſt day of 


the term. 
Rolle adds, nor on the laſt day ſaye one: 
of both is, that there would not be time for notice to be 
given to the other ſide. 
upon motion, on the laſt day of the term, there may be 
a rule to ſtay proceedings till the next term. 


So i is the rule ſet down in the books; 


$4 4 


But. it is added in Latch, 


2 


Gibſ, 1 


to which 
and the reaſon 


that 


029. 


18. 


verſable. 


Not on the laſt 
day of the term. 
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Plaintiff may 
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16. T. 10 V. Gardner and Booth. Where it doth ap- 
pear in the libel, or by the proceedings in the cauſe, that 
the cognizance of the cauſe doth not belong to the ſpiri- 
tual court; a prohibition may be moved for and granted 
after ſentence : and this holds in all cafes but where one 
1s ſued out of his dioceſe; 'for there, if he doth not'take 
advantage of it before ſentence, he ſhall not have a prohi- 
bition after ſentence; and the reaſon is, for that the cauſe 
doth belong to the ſpiritual court; and tho' it doth not 
belong to that ſpiritual court, it belongs to ſome other, 
and not to the king's temporal court. 2 Salk. 548. 

So in the caſe of Parker and Clarke, M. 3 An. The 
clerk of a pariſh libelled againſt the churchwardens, for 
ſo much money due to him by cuſtom every year, and to 


be levied by them on the reſpective inhabitants in the ſaid 


% 


bave a prohibi- 


$3102, 


pariſh ; and after ſentence in the ſpiritual court, the de- 


fendants ſuggeſted for a prohibition, that there was no 


ſuch cuſtom as the plaintiff had ſet forth in his libel, It 
was objected againſt granting the prohibition, that it was 
now too late, becauſe it was after ſentence, eſpecially 
ſince the culium was not denied; for if it had, and that 
court had proceeded, then and not before it had been pro- 
a to move for a prohibition. But by Holt chief juſtice; 
t is never too late to move the king's bench for a pro- 
hibition, where the ſpiritual court hath no original juriſ- 
diction, as they had not in this cafe, becauſe the clerk of 
a pariſh is neither a ſpiritual perſon, nor is this duty in 
demand ſpiritual, for it is founded on a cuſtom, and by 
conſequence triable at law; and therefore the clerk may 
have an action on the caſe againſt the churchwardens, for 
neglecting to make a rate, and to levy it, or if it had been 
levied, and not paid by them to the plaintiff, 6 Mod. 
252. 3 Salk. 87. i | | | 
17. The plaintiff, as well as defendant, in the ſpiri- 
tual court, may have a prohibition to ſtay his own ſuit. 
To this purpoſe when archbiſhop Bancroft alledged that 
the plaintiff's having made choice thereof, and brought 
his adverfary there into trial, ſhould by all intendment of 
law and reaſon and by the uſage of all other judicial places 


thereby conclude himſelf in that behalf; yet the anſwer . 


of the judges was, that none may purſue in the eccleſiaſti- 
cal court, for that which the king's court ought to hold 
plea of; but upon information thereof given to the king's 
courts, either by the plaintiff or by any mere ſtranger, they 
are to be prohibited, becauſe they deal in that which apper- 


taineth not to their own juriſdiction, And in the caſe of 
Wirts 


JJ K ⁵ ae ty, Ny 
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Worts and Ciyſton, M. 12 Fa. the ſame thing was declared 
and adjudged in the court of king's bench. Gibſ, 1027. 
Cro. 7a. 350. : 5 | 

E. 30 G. 2. Paxton and Knight, This was a queſtion 
whether a prohibition ſhould be granted, to ſtay proceed- 
ings in an eccleſiaſtical court, in a ſuit by a quaker, for 
a ſeat in a church ; founding his title upon a preſcriptive 


right. In which ſuit the eccleſiaſtical court had deter- 


mined againſt him. And now he came, after ſentence 
below, for a prohibition. (Note, an immemorial pre- 
ſcription was alledged on both fides.) On ſhewing cauſe 
againſt the prohibition, it was urged, that the court will 
not, after ſentence, grant a prohibition, unleſs the defect 
of juriſdiction appears upon the face of the libel. And 
the aforeſaid caſe of Market Boſworth was inſiſted on, 
where the ſpiritual court had adjudged againſt the cuſtom 
ſet up; tho' their law allows a leſs time, than the common 
law, to make a cuſtom : but the prohibition was denied, 
So here, if the ſpiritual court will admit leſs evidence of 
a preſcription than the temporal courts will, and the pre- 
ſcription is nevertheleſs found to be groundleſs; it is cer- 
tain that the party who ſets it up can have no reaſon to 
come for a prohibition after ſentence: and his only reaſon 
for it can be (as the court obſerved in the aforeſaid caſe) 
to get clear of thoſe coſts, which he hath by his own vex- 


atious ſuit rendred himſelf liable to, and which (as was 


there adjudged) he ought to pay, — But the court ſeemed 
to think, that if the ſentence of the eccleſiaſtical court was 
a nullity, their award of colts muſt be ſo too. And here 
are recipracal preſcriptions alledged. And the preſcrip- 
tive right of the one is determined for, tho' that of the 


| ether is determined againfl. "They have adjudged the ad- 


verſe preſcription to be a good one, which they could not 
try, and which they will eſtabliſh upon leſs evidence than 


the common law requires, And lord Mansfield ſaid, that 


tho? he was very ſorry that the court were obliged to grant 
the prohibitian (becauſe the party applied for it only to 
get rid of paying the coſts occaſioned by his own vexa- 
tious ſuit), yet he thought they could not avoid doing it. 


And the rule for a prohibition was made abſolute. Bur- 


raw, Mansf. 314. | 


213 


18. If the defendant in a prohibition die; his executors party dying. 


may proceed in the ſpiritual court, and the judges of that 
court out of which the prohibition was granted, will alfa 
in ſuch caſe make a rule to the ſpiritual court to proceed : 
but the plaintiff may, if he pleaſeth, have a new prohibi- 
tion againſt tne caecutors, /Patrf, c. 55. 

| 1 19. A 
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Coſts, 


and add. d. that if the 


court ordered coſts from the firſt motion. 


Prohibition. 


19. A prohibition takes off the coils affefled upon an 
appeal, where the caule is returned to the inferior court. 
5 his was adjudged, E. 7 Cha. in the cafe of Crompton and 
| IWaterford; where an 1 had been to the delegates, who 
5 ad it, and aſſelled coſts for the wrong appeal: And 
the court agreed witch Richardſon, that becauſe a prohi- 
bition ſtays all proceedings, the coſts were taken away; 
party was excommunicate, he 
{hculd be abſolved. Hell. 185 Zit. 365. Gb}. 1029. 

By the ſtatute of the 8 & g IF. c. iI. In ſuits upon pro- 
bhi bittons, the plaintiff obtaining judgment or any award of ex- 


ecution, after plea pleaded, or demurrer joined therein, fhall 


recover his ce of fuit ; and if the plain: rf all becoiue non- 
ſuit, ar ſuffer a diſcrntinuance, er a verdiet ſhall paſs agai1 116 
Him, the de Pe 12 recover bs coſts, and have execution 
far the ſame. 

H. 4 C. Sir "+ -nry Houghton and Starkey, After judg- 
ment for the plaintiff in prohibition, the queſtion was, 
what coſts ought to be allowed; and whether they mos 
be computed from the firſt motion, or only from the de- 
claration, was the doubt. Upon ſearch, it was found to 
be the courſe of all the courts, to tax only from the time 
of declaring, except in two inflances ; ; the one in the caſe 
of Eads and Fackſonm in the 2 Gee. and the other in the 
caſe of Brown and Turner? where they were allowed from 
the frſt motion. And of this Atm were all the judges, 
And all the offcers were dire 


between Sweinam and Archer, it was ſtated in the ſame 
manner, and agteed to be the uniform practice ever ſince. 
And, E. 1 Ges. 2. between Sir Themas Bury and Creſs, 
the eh doubt was raiſed by a new matter ; and the 
Str. $2. . 

M. 10 G. 2. Middleton and Croft. The plaintiff in 

. prohibition, having prevailed in one point, altho' he fail- 
ed in all the reſt, moved for coſts; and it was moved that 
they might be 9 from the time of the firſt motion, ac- 
cording 1 to ſeveral determinations, And this laſt was ac- 
quieſced in, if the court ſhould be of opinion for cots, 
As to which, it was objected, that the point in which the 
plaintiff prevailed was not the git of the proceedings, but 
only a circumſtance z' and that it would be very hard, 
that they who had prevailed upon the merits, ſhould pay 
coſts. But by the court, Ihe words of the a& are not 


to be got over, 4 b'give coſts to the 3 5 if he ob- 
- tains 


* 


ted for the future to allow | 
the coſts of the firſt motion. And afterwards, H. 12 Ges. 


. 


Probibitton. 


tains any judgment: and this matter was under conſidera- 
tion in the houſe of lords in Dr Bentley's caſe, where the 
prohibition ſtood as to ſome articles, and there was a con- 


ſultation for the reſt: to be ſure it will be conſidered in 


the quantum, but we cannot deny coſts. Str. 1062. 
H. 14 G. 2.  Gegge.and Jones. Upon ſhewing cauſe 
againſt a prohibition, the court made the rule abſolute, 
with a direction that the plaintiff ſhould declare in prohi- 
bition. He tendred a declaration, but the defendant re- 
fuſed it, and applied to ſtay proceedings, as being willing 
to ſubmit. The other inſiſted he had a right to go on, 
and ſo get the cofts of the motion, which she could not 
otherwiſe have. But the court itayed the proceedings 
without coſts; ſaying, the direction to declare was in 
favour of the defendant, who might waive it. Str. 1114. 


215 


20. To. conclude; Sir Simon Degge obſerveth, that 5 


prohibitions of themſelves are excellent things, where 
they are uſed upon juſt, legal, and true grounds; and 
have often avoided the uſurpations of the popes and ſpiri- 


| tual courts. But by the corruption of theſe later times, 


they are grown very grievous to the clergy (in the reco- 
vering of their tithes and other rights), being too often 
granted upon feigned and untrue ſupgeitions, which it is 
impoſſible the judges ſhould foreſce without the ſpirit of 
prophecy. And (he adds) I think I may preſume to fay, 
that where one was granted before queen Elizabeth's time, 
there have been a hundred granted in this laſt age. And. 
they are a very great delay and charge to the clergy; and 
it were well (ſays he) in my poor judgment, if the reve- 
rend judges would think of fome way to reſtrain them, or 
to make them pay well for their delay, by making the 
plaintiff enter into recognizance to pay ſuch coſts as the 
court out of which they iſſue ſhould award, in caſe they 
ſhould not prove their ſuggeſtion in convenient time; or 
fome ſuch other courſe as they in their great wiſdom {hall 
think juſt and meet. Deg. p. 2. 5 20; 


Note, CONN. is treated of under the title 
of that name. 


e See Courts. 
Pſalmody. See JIublick wozhip. 
Publick Notary. See Motaty Publick. 
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1ublick wd2thiy. 


I. Due attendance on the publick worſhip, 

II. Eftabliſhment of the book of common prayer. 
III. Orderly behaviour during the divine ſervice, 
IV. Performance of the divine fervice, in the Seve- 

raf parts thereof. | 


I. Due attendance on the publick worfhip, 
An perfops hall! 1. Can, 90. . H E churchwardens or queſtmen of 


reſort by church, | every pariſh, and two or three more 
diſereèt perſons to be choſen for ſidemen or aſſiſtants, ſhall 
diligently Tee that all the pariſhioners duly reſort to their 
church upon all ſundays and holidays, and there continue 
the whole time of divine ſervice; and all ſuch as ſhall 
be found lack or negligent in reſorting to the church 
(having no great or urgent cauſe of abſence) they ſhall 


earneſtly call upon them; and after dye monition (if they 


dinend not) they ſhall preſent them to the ordinary of the 
Place. : 8 Bos 
On pain of pu- 2. By the 5 & 6 Ed. 6. c. 1. All perſons Hall diligently 
 niſhment by the and faithfully (having no lawful or reaſonable excuſe to be 
enſures of the as vids La as wats 2: 3 
Sark, abſent) endeavour themſelves ta reſart to their pariſh church or 
chapel accuſtomed, or upon reaſonable let thereof, to forme uſual 
lace where common prayer and ſuch ſer vice of Gad ſhall br uſed 
in ſuch time of let, upon every ſunday and other days ordained 
and uſed to be kept as holidays; and then and there to abide 
orderly and ſoberly during the time of the common prayer, 
. ' pPredcbing, or other ſervice of God on pain of puniſhment by 
be cenſures of the church. ſ. 2. 1 


And for the due execution hereof; the king's moſt excellent | 


majeſiy, the lords temporal, and all the commons in this pro- 
ſent parliament afſembled, do in God's name require and charge 
all the archbiſhops, biſhops, and other vr dinaries, that they ſhall 


endeavour themſelves to the utmoſt of their kuowledges, that the - 


due and true execution thereof may be had throug bout their dio- 

ceſes and charges, as they will anſwer before God for ſuch evils 

and plagues wherewith Alm'ghty Ged may juſtly puniſb his peo- 

ple, for neglecling t ts good and wholeſome law, ſ. 3. 

On pain of 128 Y- By the 1 Bt. ©. 2. M7 perſons ſhall diligently and 

d. faithfully, having na lawful or reaſonable excuſe to A e 
endeavour 


Publick worſhtp. 
endeavout themſelves to reſort to their pariſh thurth or thapel 
accuſtomed, or upon reaſonable let thereof, to ſome uſual place 
where common prayer arid ſuch ſervice of God ſhall be uſed, in 
ſuch time of let, upon every ſunday, and other days ordained 


And gſed to be kept ai holidays, and then and there to abide or- 


derly and ſoberly, during the time of the common prayer, preach- 
ing, of other ſervice of God there to by uſed and minifired ; on 
pain of puniſhment by the cenſures of the church, and alſo upon 
pain that every per ſon ſo offending ſhall forfeit for tvery ſuch 
offence 12 d, to be levied by the churchwardens of the pariſh 
where ſuch offence ſhall be dont, to the uſe of the poor of the 


| ſame pariſh, of the goods and lands of ſuch offenaer, by way of 


diftreſs. 1. 14. 

All perſons] Femes covert as well as others. Gibſ. 291. 

Except diſſenters qualified by the act of toleration, who 
reſort to ſome congregation of religious worſhip allowed 
by that att, 1. c. 18. /. 2. 16. : 

But they who repair to no place of publick worſhip, 
are ſtill puniſhable as before that at. And if the chyrch- 
wardens ſhall happen to preſent a perſon, who poſſibly 


may go to ſame other place; the proof thereof reſts upon 


the perſon preſented, and the abſence from church juſtifies 
the preſentment, Grb/. 964. | 

Having no lawful or reaſonable excuſe] in the caſe of El- 
zabeth Dormer, an exception was taken to the indictment, 
becauſe theſe words were omitted, not having any lawful or 
reaſonabla excuſe ; but it was agreed by all, that theſe worc's 
are to come in on the other ſide, and need not be put into 


the indictment, Gib/: 291. 
To their pariſh eburch] If one goes to a cuſtomary chapel 


within the pariſh, it is a good excuſe ; but this muſt be 
pleaded. Gibſe. 292, : | | 

If the plea in the ſpiritual court be, that this is not 
his pariſh church, and they refuſe the plea, a prohibition 
will be granted; becauſe that court cannot mtermeddle 
with the precincts of pariſhes. Gibſ. 292. 


Or upon reaſonable let theres, to Jome uſual place where 


common prayer and ſuch ſervice of Gad ſhall be uſed in ſuch time 


let] By the common law or practice of the church of 
England, no perſon can be duly diſcharged from attending 
his own pariſh church, or warranted in reſorting to and- 
ther, unleſs he be firſt duly licenſed by his ordinary, wha 
is the proper judge of the reaionableneſs of his requeſt, and 
grants him letters of licence under ſeal, to be Is 
= 


2T7. 


| 
| 
| 
1 
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1 
i 
| 
| 
| 
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| 
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(as there ſhall be ee Ae in proof of his diſcharge. 


Which licences are very common in our er eee „ 


cords.” 1 ih. 291. f 9 * c YG KEEN 


ud there te abide erderly. and ſap] 1 is not Wb to 
come, unleſs he alſo abide; nor enough to abide when he 


is come, unlefs he come ſo as to be preſent at the ſeveral _ 


parts of divine ſervice, and alſo remain there thoughout 
orderly and ſoberly; the clauſe being penned conj nctive- 
ly, and ſo. the guilt and forfeiture incurred by the Nen a 
of any one branch. Gi. 


Among the conſtitutions Be bert; archbiſhop of Vork, 


5 4% 


one is, that whilſt the mini 
fon {hall go out of the church, he ſhall be excommunicat- 
ed; and this is taken from a canon of the bore" een 
of Carthage. | Gibf. 964; .. 

Au all archbiſhops und 2% 5e 8 every Rs e hates: 
hee commiſſaries, archdeacons,. and other ordinaries. having any 
peculiar eccleſſaſtical juriſdiction, ſhall have potter th inquire 
hereof in their viſitation, fynods,” and elſewhere within their 
jeriſdittion at any other time and place, and to tate accuſations 
aud informations of all and every the things abovementioned, 
dne committed or perpetrated within the limits of | their juriſe 


aittions ; and to puniſh the ſame: by admonitian, excummunicu- 


tian, fequeftration, or deprivation, and other cenſures and pro- 
ceſs, in lite form as heretofore bath. been uſed in like UG by the. 
Jueen's eccleſiaflical laws. [ 27, 

Ard the juſtices of afſize ſhall have power to inquire 7 hear 
and determine the ſame, at the next. aff zes; and to make pro- 
cefs for execution, as they may do againſt any perſon being in- 
dicted before them of treſpaſs, or lawfully convicted theres. 
And every archbiſhop and biſhop: may at his liberty and pleaſure 
join and affociate himſelf to the juſtices of aſſiue, for the inquir- 
ing of, hearing and determining the ſame. 1, 17, 18, 10. 

And all mayors bailiffs and other bead officers, M cities bo- 


roughs and towns corporate to which juſtices of aſſiær do not 


commonly repair, ſhall haue power to inquire of hear and de- 
termine the ſame yearly within- Fifteen days after the feaſt of 
Eafter and St Michael the archangel ; ; in like manner and form 
as the juſlices of aſſize may av. . 22. 


Alſo, by the 3 J. c. 4. If any fubjcat of this MED Hal! 


not repair every ſunday 40 fine church chapel or uſual place 
appointed for common prayer, and there hear divine ſervice, 
according to the ſaid /latute of the 1 El. c. 2. it ſhall bs lau- 
ful fon one juſtice of the peace, on prof to him made by'con- 
Jallion or oath of witneſs, t call the voy befort bim; an 1 


fler i is officiating, if any per- 


. 


Publick worſhip; 


he ſhall not male a'ſu ufficient excuſe and due proof thereof to the 


ati fuctiam o ſuch juſtice, he ſhall give warrant to the thurch- | 
warden of the pariſh where the party ſhall dwell," to levy 12.4 


for every ſuch” de efault by diftreſs and ſale ; and in default "of 


diflreſs, fhall commit him to priſon till payment be made : which 
forſeiture fhall"be ts the uſe of the poor of the pariſh where the 
offender ſhall be reſident at the time of the offence committed. 
Provided, that no man be impeached upon this clauſe, except 
he be called in queſtion for bis aid default within one month 


next after the default made And that no man being puniſhed 
according to this errors Pall for the fame offence be puniſhed 


by the forfeiture of 12 4 on the e fatute of the fir/l of Elizabeth. 
ſ. 27, 28, 29. 

And provided, that whatſoever * ſhall for Mn 8 
firſt receive puniſbment of the ordinary, having a leſtimonial 
thereof under the ordinary's ſeal, fhail not for the ſame Hence 
eſiſeons be convicted before the juſlices; and likewiſe receiving 
ar the ſaid oſfence puniſhment fit by the juſtices, ſpall not for 
the ſame offence ef! Yoon: receive puniſbment of the ordinary. 
1 EH... al. 


4. By the 23 El. c. 1. ſ. 5. Every perſon above the age On pain of 201 


of ſixteen; yea"s, which ſhall not repair to ſome church chapel or à month. 


uſual place of common prayer,, but for bear the ſame contrary to 
the 1 El. c. 2. and be thereof lawfully convicted, ſhall forfeit 
to the queen 20 l. a month. | 


And there are many regulations concerning the ſame, 


by that, and by ſeveral ſubſequent ſtatutes; which being 
chiefly intended againſt popiſh recuſants, are, more pro- 
perly treated of under the title Poperp. And by the to- 
Jeration act, the ſame ſhall not. extend. to qualified pro- 
teſtant diſſenters : but no papiſt, or popiſh recuſant, ſhall 
have any benefit by the ſaid act of toleration, 


And by the 23 El. c. 1. Every perſon, which afoul 


on the ſunday, ſhall have in his houſe divine ſervice whic 
is eſtabliſhed by the law of this realm, and be thereat hi 
ſelf. uſually or moſt commonly preſent, and ſhall not — — 
ſtinately refuſe to come to church; and ſhall. alſo four 
times in the year at leaſt be preſent at the divine ſervice 
in the church of the pariſh where he ſhall be reſident, or 


in ſome other common church or chapel of eaſe, ſhall not 
incur the ſaid penalty of 201 a month for not reparring to 


op urch. ſ. 12. 

5. By the 3 J. c. 5. No recuſant convid? ſhall prafiiſ — 
or r phyſicks nor ſhall be judge or miniſter of any court, or bear 
any military office by land or ſea; and ſhall forfeit for every 
offence:to0l : and ſhall alſo be di fabled to be executor, admini- 


firator, or guardian. ſ. 8. 22, 
I 6. By 


On pain of bei 
diſabled from © 
offices. 
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Penalty vf ha- 6. By the 3 J. c. 4. Every perſon who ſpall retain in his 
bouring ſuch re- ſerviec, or ſpall relieve, lecp, or harbour in his houſe any ſer- 


cuſant, vant, fajourner, or ftiranger, who ſhall not repair to church, 


but ſhall forbear for a month together, not having reaſonable 
excnſe, ſhall forfeit 101 for every month he ſhall continue in his 
houſe fuch per ſon fo forbearing : And the juſlices of the peace 
in ___ ellen may bear and determine the ſame. f. 32, 

s 38. | | 
1 = — by the 1 J. c. 4. 4 1 conforming himſelf 
forming. ſhall be diſcharged of all penallies, which he might otherwiſe 

ſallain by reafon of his recuſancy. ſ. 2. 


II. Eſtabliſh: nt of the book of common prayer. 


Power of the 1. Art. 20. The church hath power to decree rites or 
eburch 10 decree ceremonies, that are not contrary to God's word. 
monies, Art. 34. It is not neceſſary that traditions and ceremo- 


nies be in all places one, or utterly like; for at all times 
they have been divers, and may. be changed according to 
the diverſity of countries, times, and mens manners : 
ſo that nothing be ordained againſt God's word. W hoſo- 
ever thro' his private judgment, willingly and purpoſely 


doth openly break the traditions and ceremonies of the 
church, which be not repugnant to the word of God, and 


be ordained and approved by common authority; ought 
to be rebuked openly (that other may fear to do the like), 
as he that offendeth againſt the common order of the 
church, and hurteth the authority of the magiſtrate, and 
woundeth the conſciences of weak brethren. Every par- 
ticular or national church, hath authority to ordain, 
Change, and aboliſh ceremonies or rites of the church, 
_ ordained only by man's authority; ſo that all things be 
done to 92s 44 125 | 
Can. 6. Whoever ſhall affirm, that the rites and cere- 
monies of the church of England by law eſtabliſhed, are 
wicked, antichriſtian, or ſuperſtitious ; or ſuch as, being 
commanded by lawful authority, men who are zealouſly 
and godly affected may not with any good conſcience ap- 
rove them, uſe them, or as occaſion requireth ſubſcribe 


unto them: let him be excommunicated ipſo facto, and. 


not reſtored until he repent, and publickly revoke ſuch 

| his wicked errors. | | 5 
Liturgy before 2. In the more early ages of the church, every biſhop 
— 8 uni- had a power to form a liturgy for his own dioceſe; and if 
, he kept to thr analogy of faith and doQrine, all — 
ee | Mo «| 6s 
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| crùmenti to be had and uſed in his maje/%;'s realm of England and 


Publick worchip. 


ſtanoes were left to his own diſcretion. Afterwards the 
actice was, for the whole province to follow the ſervice 
of the metropolitan church; which alſo became the gene- 


ral rule of the church: And this Lind wood acknowledgeth 


to be the common law of the church; and intimates, that 


the uſe of ſeveral ſervices in the ſame province (as was 
here in England) was not to be warranted but by Jang 
cuſtom. Gib. 259. 8 e a 


The latin ſervices, as they had been uſed in England | 


before, continued in all king Henry the eighth's reign, 
without any alteration ; ſave ſome raſures of collects ſor the 
pope, and for the office of Thomas Becket and of ſome 
other ſaints, whoſe days were by the king's injunctions 


no more to be obſerved ; but thoſe raſutes or «deletions 
were ſo few, that the old maſs books, breviaries, and 


other rituals, did ill ferve without new impreſſions. 
Gib. 259. 3 


. Intheſroond year of king Edward the fixth, a li- AR „fenen 


-turgy was eſtabliſhed by the ſtatute of the 2 & 3 Ed. 6. N 


e. 1. as followeth : | 
Where of "long time there hath been had in this realm of Eng- 
land and in Wales, divers forms of common prayer, commonly 
called the ſervice of the- church, that is to ſay, the uſe of Sarum, 
of Yerk, of Bangor, and of Lincoln; and befides the ſame, naw 
of late much more divers and ſundry forms and faſhions have 
been uſed in the cathedral and pariſh churches of England and 
Wales, as well concerning the mattens or morning prayer, au 
the evenſong, as alſo concerning the boly communion commonly cal- 
led the maſs, with divers and ſundry rites and ceremonies con- 
cerning the ſame, and in the adminiſtration of other ſacraments 
Frm ri und albeit the king, by the advice of bis council, 
hath beretofors divers times aſſayed to flay innovations or new 
rites concerning the premiſſes, yet the ſame hath not had ſuch 
good ſucceſs as his highneſs required in that behalf; whereupon 
his highneſs being pleaſed to bear with the frailty and weakneſs 
7 his fulfects in that behalf, of his great clemency hath not only 
een content to abſtain from puniſhment of thoſe that have of- 
fended in that hehalf, but alſo to the intent a uniform quiet and 
godly order ſbyuld be had concerning the premiſſes, hath appoint- 


ed the archbiſhop of Canterbury and certain ether of the met 


learned and diſereet biſhops and other learned men of this realm, 
having rejpett to the mit ſincere and pure chriſtian religion 
taught by the ſcripture, as to the uſoges in the primitive church, 
to draw and mehe one convenient and meet order rite and 
faſhion of common und open prayer and adminiſtration of the ſa- 


2 


y of the 


6, 


{ 


= wi Dublick worſhip. 
in Wales; the which, by the aid f the Holy G ht, with one 
uniform agreement is of them concluded, ſet forth, and deli- 
vered in a baok, intitled, The book of common prayer and 
adminiſt ration of the ſacrament and other rites, and cere- 
monies of the church, after: the; uſe of the ehureh of Eng- 
land :: }/herefore the lords ſpiritual and temporal and the com- 
mons in this preſent parliament: aſſembled, conſidering as tuell 


- : the mai godly travel of the king's highneſs herein, as the godly 
prayers orders rites' and ceremonies in the ſaid baok- mentioned, 


and the conſiderations of altering iboſe things which be altered, 
aud retaining” thoſe things: which be recbiued in the ſaid book, 
and alſa the lontur of God, and great quietneſs which'by the grace 
of God ſhall emſum upon the ont and unifarmerite and order in 
reh common» prayer and rites and external ceremonites io be uſed 
throughout England and Hales, do give ts bis highneſs meſt 
hearty and lowly: thanks for the ſame, and humbly '.pray that it 
may be enacted by his majeſly with the. aſſent of the lords and 
ee 52 commans in parliament aſſembled, That all and ſingular miniſſers 
* any catbedral vr pariſh: church, or other plate within. this 
realm, ſball be boundento ſay and uſe the mattes euenſong, ca- 
lebraſ ion ef the Lord's ſupper commonſy called the maſs, and ad- 
miniſtration of ench the ſacraments, «and all their cammon and 
open prayer, in ſuch order and form ds. is mentioned\ in ube ſame 
book, and none ather, or other ti.. 
And by the ſame act divers regulations were made, to 
eſtabliſh the ſaid book; which are yet in force, not for 5 
the citabliſhment of that book, but fer the eſtabliſhment en 
of the preſent bock of common prayer injoined by the act | 


of uniformity of the 13 and 14 C. 2. and which therefore thr 

| remain to be inſerted in their due courſe. For, that ] to | 

| may obſerve it once for all; the regulations made by the biſh 

ſeveral acts of uniformity for the eſtabliſhing. of the ſeveral arc! 

| | | reſpective liturgies, are all brought over and inforced by fart 

= the laſt act of uniformity for the eſtabliſhing of the preſent „ 

| book of common prayer, by this clauſe following, viz. ever 

1 The ſeveral good laws and flatutes of this realm, which. have to t} 

| been formerly made, and are noto in fonce, for the uniformity of a1 

40 of prayer and admini/tration of the. ſacraments, ſhall. fland in that 

| Full force and firengih te all intents. aud purpoſes whatſoever, l. 3. 

= for the e/tabliſhing and confirming of the ſaid boot herein before 1 

oy mentioned to bz joined and unnened io this aft, and ſhall be the © 

un applied pratiiſed and put in ure for the puniſhing. of all offences [effort 

=_ contrary to the ſaid laws, with relation to the bent aforeſaid, fame 

; 6 and no other. 13 & 14: C. 2. Cc. 4. ſ. 44. 77 
way 4 +: - EEO % * | — | And ? 
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| And by the 36.5 Fr. 5, e. 7, Ae alte eb. 
ners,  miſſals, grailes,  proteſſionals, manuals, legends, pies,” 
turns, 


portvaſts, printers in Ait and engliſh, ene, 
ordinals, or | other books or writings whatſrever eretofore. 
uſed for the ſervice of the church, written or printed in the 
j * 4 40 12 1 3 7 þ 5 58 * 5 . 7 all 5 Thy? £31 | | 
engliſh or latin tongue, other than ſuch as ſhall be {et forth 
by the king's majeſty, ſhall be clearly and utterly abolifhen ; 
tinguiſhed and forbidden for ever to bt uſed or kept in this realm 


9 * 


or elſewherg in any the king's ayminions. ſ. ... 
And if any perſon or per fonts, bothies politick or carporate, 
that ſhall have in his or their cuſtody any the books or writings 
of the farts aforefaid, and dy not before the laſt, day of Fune, 
next enſuing deliver or cauſt 'to be delivertd. all and; every the 
fame books to the mayor bailiff conflable or churchwardens «f 
the town where ſuth bolt thin ſhall be, to be' by them delivered 
over openly within three months next following after ibe ſaid 
delivery, to the archbiſpop biſhop chancellor or commiſſary of the 
fame dioceſe, to the intent that they cauſe them immediately after 
either to be openly burned, or otherwiſe defaced and tejirayed, 
ſhall for every fuch hook or books willmgly retained in his hands 
or cuſtody,” and not Nelivered as aforeſaid "after the ſaid laſt 
day of Fune, and be therefore lawfully convitt, forfeit. to the 
king for the fir/t offenge 20 ſh, and for the ſecond offence. 4 J. 
and for the third offgnce ſhall ſuffer impriſoument at the king's- 


Note, the ſenſe ſof the foregoing paragraph is evident 
enough; but it is little ungrammatically expreſſed. 
Aud if any mayoſs bailiffs cenflables er others, do not within 
three months after] receipt of the Jame books, deliver br cauſe 
to be delivered ſuch books fo by them received, 'to the archbiſhop 
biſhop chancellor or commiſſaries of their dioceſe ; and if the ſaid 
archbiſhop biſhop chancellor or commiſſaries do not, within 


forty days after tha receipt of fuch books, burn defact and defiroy, 


or cauſe to be burned defaced or deſtroyed the ſame botks, and 
every of them; they and every of them ſo offending ſhall 6 85 
to the king, being thereof lawfully convict, 40 1. The one half 
of all which forfertures fhall be to any of the king's ſubjects 
that will ſue for the ſame in any of the king's courts of record. 


757 as well juſtices of aſſixe in their circuits, as juſtices of 
the peure within the limits of their commiſſion in the general 
ſeffems, Pull have power to inquire of, hear, and determine the 
ame; in ſuch form as they may do in other ſuch lite caſes, 


Provided, that any pe: ſen may uſe keeþ and have any primers 
in the engliſh or latin tongi e, ſet forth by ling Henry the eighth; 


/o 
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fe that the ſentences of inveration.or prayer to ſaints in the ſame 
primers W. Leute, or clearly put out of the ſame. ſ. 6. 
I FR” Thus ſtood the liturgy until the sth year of king 
ty of the 5 Ed. Edward the ſixth. But becauſe ſome things were containe 
6. 


3 in that liturgy, which ſhewed a compliance with the ſu- 
| perſtition of thoſe times, and ſome exceptions were taken 
| to it by ſome learned men-at home, and by Calvin abroad, N 
13 , therefore it was reviewed, in which Martin Bucer was 
| conſulted, and ſome alterations were made in it, which 
| conſiſted in adding the general confeſſion and abſolution; ; 
| and the communion to — with the ten commandments. 4 
The uſe of oil in confirmation and extreme unction were | 
left out, and alſo prayers for ſouls departed, and what ten- 5 
ded to a belief of Chriſt's real we Aa in the euchariſt. 
And this liturgy ſo reformed was eſtabliſhed by the act of 8 
the 5 Ed. 6. as followeth : ———— Becauſe there bath riſen in 85 
the uſe and exerciſe of the comman ſervice in the church hereto- b 
ore ſet farth, divers dtubts far. the {abies and manner of the 9 k 
7 of the ſame, rather by the curioſity of the minifter 1 
and miſtakers, than of other worthy cauſe; therefore as 112 
well for the more plain 1 manifeſt explanatian thereof, as for 78 
the more perfection of the ſaid order of common ſervice, the th 
king with the aſſent of the lerds and commons in parliament aſ- 110 
ſembled, hath cauſed the aforeſaid order of common ſervice, in- 8 
titled, the boot of common prayer, to be faithfully and godly lies 
peruſed explained and made fully per fact, and bath annexed and 8 
joined it ſo explained and per fected is this ſtatute: adding alſo, 1 
a form and manner ef mating and conſecrating of. archbiſhops pal 
biſhops prieſts and deacons, to be of like force authority and va- FF 5. 
lue, gs the ſame like fired book intitled the book of common 7 
prayer was before ; and with. the ſame clauſes of W and r 
exceptions to all intents and purpoſes as by the act of the 2 & 3 SD 
Ed. 6. c. 1. was limited and exprefſed for the uniformity of * 
ſervice and adminifiration of the ſacraments throughout the ad 
realm, upan fee? ſeveral pains as in the ſaid act is expreſſed. Jt 
Aud the faid former act to fland in full force and ſirengib to be 
5 Al intents and conſiructians, and to be applied practiſd and „ 
| put in ure to and fer the eftabliſbing of the book of common pray- prov 
4 er now explained and hereunto annexed, and alſo the ſaid form nile 
of making archbiſhops bifhaps priefis and deacans hereunto annex- , E 
ed, as it apas for the farmer book, 5 & 6 Ed. 6. g. 1.1. 5: be, 
This liturgy was aboliſhed by queen Mary ; who hav- th 2 


ing called in and deſtroyed the atoreſaid raſed books of of be 
king Henry the eighth, required all pariſhes to furniſh feal 
themſelves with new complete books, and enacted that 7 
the ſervice ſhould ſtand as it was moſt commonly uſed 

3 . | es Ve 
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in the laſt year of the reign of the ſaid, king Henry the 
eighth. Gibſe 259. | | 


And for a month and more after queen Mary's death, 


the ſcrvice continued as before, nothing being forbidden 


but the elevation; but on the 27th day of December fol- 
lowing, queen Elizabeth ſet forth a proclamation, ' to 


charge and command all manner of her ſubjects, as well 
thoſe that be called to the miniſtry of the church, as all 
others, that they do forbear to preach or teach, or to give 
audience to any manner of doctrine or preaching, other 
than to the goſpels and epiſtles, commonly called the goſ- 
pel and epiſtle of the day, and to the ten commandments 
in the vulgar tongue, without expoſition or addition of 


any manner of ſenſe or meaning to be applied or added; 


or to uſe any other manner of publick prayer rite or cere- 
mony in the church, but that which is already uſed, and 
by law received, or the common litany uſed at this preſent 


in her majeſty's own chapel, and the Lord's prayer and the 


creed in engliſh ; until conſultation may bè had by par- 
liament, by her majeſty and her three eſtates of this realm, 
for the better conciliation and accord of fuch cauſes, as at 
this preſent are moved in matters and ceremonies of re- 
ligion. Gibſ. 267, 268. 1 | 


5. After which, in the firſt year of the ſame queen, à Ad ofuniformi- 
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liturgy was eſtabliſhed by act of parliament of the 1 Fl; ty of the Elite 


c. 2. in this wiſe :=—— Be it enacted, by the queen's highneſs, 
with the aſſent of the lords and commons. in this preſent parlia- 


ment afſembled, that all miniflers in any cathedral or pariſh 


church, or other place, ſhall be bounden to ſay and uſe the mat- 
tens, evenſong, celebration of the Lord's ſupper, and adminiſtra- 
tion of each of the ſacraments, and all the common and open pray- 
er, in ſuch order and form as is mentioned in the book authorized 
by parliament in the 5 & 6 Ed. 6. with one alteration or 
addition of certain leſſons to be uſed on every ſunday in the year, - 
and the form of the litany altered and corrected, and two ſens. 
tences only added in the delivery of the ſacrament to the com- 

municants, and none ether or otherwiſe, And there was a 


| proviſo, that ſuch ornaments of the church, and of the mi- 


niflers thereof, ſhall be retained and uſed, as was in this church 
of England by authority of parliament in the ſecond year of the 
reign of king Edward the ſixth, until other order ſhall be taken 
therein by the authority of the queen”s majeſty, with the advice 
of her commiſſioners appointed and authorized under the great 


/eal of England for cauſes ectlefza/lical, or of the metropolitan 


_ of this realm ; 


Vor. III. 8 | "OF 
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Of the lords and commons] It was not ſaid lords ſpiritual, 
in this or either of the former acts; becauſe all the biſhops 
preſent diſſented,  Gib/. 268. A | 


The form of the litany altered and corracted] By the omiſ- 


ſion of the clauſe, from the tyranny of the biſhop of Rome and 
all his deteſlable enormities ; which had been in the 2d and 
in the 5th of Ed. 6. Gro). 268. 


e. ſentences only added in the delivery of the facraments] | 
Of the two forms now uſed at the delivering of the bread 


and wine, the firſt part of each (to the word life inclu- 
ſive) was in the book of the ſecond year of king Edward 
the ſixth, but not the ſecond part; but in the book of 
the fifth year, was the ſecond part without the firſt : and. 
the alteration made by virtue of this act, was the inſert- 
ing of both as they now ſtand. Gi. 268. 


Order ſhall be taken by authority of the queen's majeſty, wi th | 


the advice of Ger commiſſioners] Two years afterwards, by 


virtue of this clauſe, the queen iſſued her commiſſion to 


the archbiſhop and three others to peruſe the order of the 
leſſons throughout the whole year, and to cauſe ſome new 
calendars to be imprinted ; which were finiſhed and ſent 


to the ſeveral biſhops to ſee them obſerved in their dioceſes 


in the month of February 1560. Grb/; 268. | 
By Can. 36. of the canons in 1603 ; No perſon fha'l be 
received into the miniſtry, nor admitted ts any eccleſiaſtical living, 
ner ſuffered to preach, to calechiſe, or be a leclurer or reader 
of divinity in any place; except he ſhall fil ſubſcribe (amongſt 
others) to this article follawing ; That the book of common 


prayer, and of ordering of biſhops priefls_ and deacons, 


containeth in it nothing contrary to the word of God, and 
that it may be lawfully uſed, and that he himſelf will uſe 
the form in the ſaid book preſcribed, in publick prayer and 
adminiſtration of the ſacraments, “and none other,” 
And. by Can. 50. of the fame canons ; Every mini/ler, 
being poſſelſad of a bencfice that hath cure and charge of ſouls, 
alths' he chiefly attend to preaching, and bath a curate under 


him to execute the other duties which are to be per formed for 
him in the church, and likewiſe every other ſtipendiary preacher - 


that readeth any lecture, or catichizeth, or preacheth in any 
church or chapel, Pall twice at the leaſt every jear read him- 
ſelf the divine ſervice upon 110 ſeveral ſundays publickly and at 
the uſual times, beth in the forenson and afternoon in the church 
which he ſo prſſeſſeth, or where he readeth catechizeth or preath- 
eth as is aforeſaid, and hall likewiſe as often in every year ad- 


miniſter the ſacraments of baptiſm (if there be any to be bap- 


tezed), 
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fized), and of the Lord's fupper, in ſuch manner and form, | 


and with the obſervation of all ſuch rites and ceremani 4 
preſcribed by the book of common prayer in that behalf :. which 
if he do not accordingly perform, then ſhall he that is poſſeſſed 
a benefice (as before) be ſuſpended ; and he that is but a rea 
er preacher” or catechizer, be removed from his place by the 
biſhop of the dioceſe; until he or they ſhall ſubmit themſelves to 
perform all the faid duties, in ſuch manner and ſort as before 1s 


preſeribed. 


After the paſſing of theſe canons, king James in the 
firſt year of his reign, by virtue of the aforeſaid proviſo in 
the 1 El. c. 2. upon the conference held before the king 

himſelf at Hampton- court, gave directions to the arch- 
biſhop and other high commiſſioners, to review the com- 
mon prayer book; and they did make ſeveral material al- 
terations and enlargements of it, as in the office of private 

baptiſm, and in ſeveral rubricks and other paſſages, and 

added five or fix new prayers and thankſgivings, and all 
that part of the catechiſm which contains the doQrine of 
the ſacraments. And yet the powers ſpecified in that 
proviſo, ſeem not to extend to the queen's heirs and ſuc- 
ceſſors, but to be only lodged perſonally in the queen; 
yet the book of common prayer ſo altered ſtood in force 
from the firſt year of king James, to the fourteenth of 
Charles the ſecond. Maiſ. c. 3 1. 

And it is to be obſerved, that the liturgy o 
14 C. 2. is not the ſame with that which the aforeſaid 
canons do refer to; ſo that ſo far forth the ſaid canons as 
to this matter are not now in force. 


ſ 
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6. In the preface to the book of common prayer, con- AR of unifor- 


cerning the ſervice of the church (which was alſo nearly 
the ſame in the 2d and in the th of Ed. 6 :)——There 
was never any thing by the wit of man ſo well deviſed, or ſa 
fare eflabliſhed, which in continuance of time hath not been cor- 
rupted ; as, among other things, it may plainly appear by the 
common prayers in the church, commonly called divine ſervice, 
The firfl original and ground whereaf,, if a man would ſearch 
out by the ancient fathers, he fhail find that the ſame was not 
ordained but of a good purpoſe, and ſor à great advancement of 
godlineſs. For they ſo ordered the matter, that all the whole 
bible (or the greateſt part thereof) ſhould be read over once 
every year; intending thereby, that the clergy, and eſpecially 
ſuch as were miniflers in the congregation, ſhould by often read- 


ing and meditation in God's ward, be flirred up to godlineſs 
themſelves, and be more able to exhort others by whaleſume doc- 


1 


tri ne, 


mity of the x; 
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 trimne, and to confute them that were adverſaries to the truth; 


and further, that the peaple, by daily hearing of holy ſcripture 
read in the church, might continually profit more and more in 
the knowledge of God, and be the more inflamed with the love of 


his true religion. 


But theſe many years paſſed, this godly and decent order of 
the ancient fathers hath been fa altered broken and negletled,' by 


planting-in uncertain jlories and legends, with multitude of re- 


ſpands, verſes, vain repetitions, commemaorations, and ſynodals ; 


that commonly, when any book of the bible was begun, after 
three or four chapters were read out, all the reft were unread. 
And in this fort the book of Iſaiab was begun in advent, and 
the book of Geneſis in Pee. ergy but they were only begun, 
and never read through ; after like fort were ather books of holy 
feripture uſed. And moreover, whertas St Paul would have 


fuch language ſpoken to the people in the church, as they might 


under land and have profit by hearing the ſame; the ſervice in 


this church of England theſe many years hath been read in latin 


12 the people, which they underſtand not; ſo that they have 
heard with their ears only, and their heart ſpirit and mind 
have not been edified thereby. © And furthermore, notwith/land- 
ing that the ancient fathers have divided the pſalms into ſeven 


portions, whereof every one was called a nacturn; now of late 


time, a few of them have been daily ſaid, and the refl utterly 
omitted. Moreover, the number and hardneſs of the rules 
called the pie, and the manifold changings of the ſervice, was 


' the cauſe that to turn to the book only was ſo hard and intricate 


a matter, that many times there was more buſineſs to find out 
what ſhould be read, than to read it when it was found out. 

T heſe inconveniences therefore conſidered, here is ſet farth 
fuch an order, whereby the ſame may be redrefſed. And far a 
readineſs in this matter, here ts drawn out a kalendar for that 
purpoſe, which is plain and eaſy to be underſioad ; wheredf (jo 
much as may be) the reading of holy ſcripture is ſo ſet forth, 
that all things ſhall be done in order, without breaking one piece 
from another. For this cauſe be cut off anthems, reſponds, 
envurtatories, and ſucb like things, as did break the continual 
courſe of the reading of the ſcripture. | 


Yet becauſe there is no remedy, but that of neceſſity there muft 


be ſome rules; therefore certain rules are here ſet forth : which 
as they are few in number, ſo they are plain and eaſy to be 
under flood. So that here you have an order for prayer, and 
for the reading of the holy ſcripture, much agreeable to the mind 
and purpoſe of the old fathers, and a great deal more profitable 
and commodious, than that which of late was uſed. It is more 
profitable, becauſe hero are left out many things, whereof ſome 
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are untrue, ſeme untertain, ſome vain and ſuperſiitious, and 
nothing is ordained to be read but the very pure word of God, 
the holy ſeriptures, or that which is agreeable to the ſame; and 
that in ſuch a language and order, at is. moſ eaſy and plain 
for the under/landing both of the readers and bearerr. It is 
alſa more. commodious, both for the ſhortneſs thereof, and for the 
plainneſs of the order, and for that the rules be frw and eaſy. 
And foraſmuch as nothing can be ſo plainly ſet forth, but 


doubts may ariſe in the uſe and practice of the ſame ; to appeaſe 


all ſuch diverſity (if any ariſe) and for the reſolution. of | all 
doubts, concerning the manner haw to underfiand do and execute 
the things contained in this book ; the parties that ſo doubt, or 

ai verſely take any thing, Mall alway reſort to the biſhop ef the 
dioceſe, who by his diſcretion Hall take order for the quieting 
and appeaſing of the ſame ; jo that the ſame order be not contrary 
#0 any thing contained in this book. And if. the biſhop. of the 
dioceſe be in doubt, be may fend for the reſolution thereof to mw 
archbiſhop. _ 

And altho* it be appointed, that all thing ſhall be a ant 
ſung in the church in the engliſh tongue, to the end that the con- 
gregation may be thereby ediſied; yet it 1s not meant, but that 
when men ſay morning and evening prayer privately, they may 
fay the ſame in any language that they themſelves do under and. 


Stories and legends) That is, concerning the lives of the 
ſaints; of whom there being ſuch a number in the church 
of Rome, few days are free from the ſtories and legends 
they relate of them. Gib/. 263. 


| Reſpond] A ſhort anthem ſung, after 8 three or 
four verſes of a ee ; after which, the ee 1770 
ceeds, Id. 


Commemorations] The 110085 of a lffer holiday Fling 
in with a greater. Id. | 


 Synodals] Conſtitutions ande! in e or dioceſan 
ſynods, and publiſtied in the pariſh churches. 1. 


Meeturn] So called from the ancient chriſtians b in 
the night to perform them. Id. | 


Pie] A table to find out the ſervice belonging t to La 
day ; ; which becomes very difficult, by the coincidence of 
many offices on the ſame day. 1d. 


Invitatories] Some text of ſcripture, adapted and choſen. 


for the occaſion of the day, and uſed before the venite; 
which alſo it ſelf is called the N pſalm. Id. 


Ae n e e e any 
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In the engliſh tongue] By Art. 24. It is a thing plainly 


| repugnant to the word of God, and the cuſtom of the pri- 


mitive:church, to have. publick prayer-in the church, or 


to miniſter che ſacraments, ina tongue not underſtanded | 


of the. people. 


And by the 2.&.- 3 Ed. 6. c. 1. it is Seidel, that it 


ſhall be lawful to any man that underſtandeth the greek, 
latin, and hebrew tongue, or other ſtrange tongue, to ſay 
and have the prayers of mattens and evenſong in latin or 


any ſuch other ng ſaying the . prvacely, as my 


do underſtand. /. 5. 

And for the encouragement of e in the tongues, 
in the univerſities of Cambridge and Oxford ; it ſhall be 
lawful to uſe and exerciſe in their common and open pray- 


er in their chapels (being no pariſh churches) or other 


places of prayer, the mattens, evenlong, litany, and all 
other prayers (the holy communion commonly called the 


mals excepted ) preſcribed i in the ſaid book, in greek, latin, 


or hebrew, . . 

And by the 13 & 14 C. 2. c. 1 it Js provided, that it 
ſhall be lawful to uſe the morning and evening prayer, 
and all other prayers and ſervice preſeribed in and by the 
ſaid book, in the chapels: or other publick places of the 
reſpective colleges and halls. in both the univerſities, in 
the colleges of Weſtminſter Wincheſter and Eaton, and 
in the convocations of the clergies « of either e in 
„ 18. 

And by the ſame ſtatute, the biweps of Hereford, 
David's, Aſaph, Bangor, and Landaff, and their — Ahh 
-fors, ſhall take order that the ſaid bock be tranſlated into 
the britiſh or welſh tongue, to be uſed in Wales. where 
the welſh tongue is commonly uſed ; and at the oo 
time an engliſh book ſhall be bad there likewiſe, that ſuch 
as underſtand the ſame may have recourſe thereunto, and 


ſuch as do not underſtand the ſame may by conferring both 
| tongues together the ſooner attain to the knowledge of the 


engliſh tongue, . 27. 
| And by the 5 L. c. 28. The biſhops are in like man- 


ner required to cauſe the old and new teſtament to be 


tranſlated into welſb, and to have one engliſh no one 


welſh. copy in every ſuch od fe Place, 
By the 13 & 14 8 4. (which is he laſt act of 


uniformity) it is enacted as follows : Whereas by the neg- 


tet? of miniſlers in uſing the order of common prayer, during 
the time of the late troubles, great miſchiefs and inconveniences 


. bave ä for the prevention nate. in time to come, and 


Ver 
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for ſettling the peace of the church, the king (according to his 
declaration of the five and twentieth of October 1660) granted 
bis commiſſion under the great ſeal, to ſeveral biſhops and other 
divines, to review the book of common prayer, and to prepare 
fuch alterations and additions as they thought fit to offer : And 
afterwards, the convocations of both the provinces being. by his 
majeſiy called and aſſembled, his majeſty bath been Pleaſed 1 to 
authorize and require the preſidents of the ſaid convocation, and 
other the biſhops and clergy of the ſame, to review the faid book 
of common prayer, and the book of the form and manner 0 yo 
making and conſecrating of biſhops priaſis and deacons; and that 
after mature conſideration, they fhauld make ſuch additions and 
alterations in the sid books reſpetive 55 as to them ſpould ſeem 
meet and convenient, and fhuld exh:bit and pr eſent the fame to 
his majgſiy in writing, for his further allowance or confirma- 
tion: 7724 which time, they the ſuid preſilents biſhops and clergy 
of bath provinces haue accordin 775 Feviewed the ſaid books, and 
ave made ſome alterations to the ame which they think fit to be 
inſerted, and ſome additional prayers to the ſaid book Na 
prayer to be uſed upon proper and emergent accaſuons ; ; and have 
exhibited and preſented the ſame unte his: maje/ly in writing in 
one book, intitled, The book of common prayer and admi- 
niftration of the ſacraments. and other rites and ceremo- 
nies of the church, according to the uſe of the church. of 


England, together with the "pſalter or pfalms. of David 


pointed as they are to be ſung or ſaid in churches, and 
the form and manner of making ordaining and canfſecrat- 
ing of biſhops prieſts and deacon : All which his majeſiy 
having duly conſidered, hath fully approved and allowed the 
fame, and eee. to this preſent parliament, that the faid 
books of common prayer and of the form of ordination and conſe- 
cration of biſhops priefts and deacons, with the alterations and 
additions wh:c) haue been ſa made and preſented to his majeſty 
by the ſaid convocations, be the book winch ſhall be appointed to 
be uſed by all that officiate in all cathedral and collegtate churches 
and chapels, and in all chapels of colleges and halls in both the 
univerſities and the colleges of Eaton and Wincheſter, and in all 
pariſh churches and chapels throughout the kingdom, andi by all 
that make or conſecrate biſhops prieſis or deacons in any of the 
ſaid places, under ſuch ſanctions and penalties as the houſes of 
parliament ſhall think fit. ſ. 1. 

Now in regard that nothing conduceth more to the ſettling of 
the peace of the nation, nor to the honour of our religion and the 
propagation thereof, than an univerſal agreement in the public 
worſhip of God; and to the intent that every perſon within this 
realm may certainly know the rule to which he is ta conform, in 
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: fublick worſhip and adminiſiration of Mann and other rites 
and ceremonies of the church of England, and the manner how 


Publick worfit3. 


and by whom biſhops prigſis and deacons are and ought 10 be 


made ordained and conſecrated ; be it enatted by the king's mo 
excellent majeſiy, by the advice and conſent of the lords ſpiritual 


and temporal and of the commons in this preſent parliament 


 afſembled, That all and ſingular miniflers in any cathedral, c«l- 
degiate, or pariſh church or chapel, or other place of publick 
worſhip, ſhall be bound ta ſay and uſe the morning prayer, 
evening prayer, celebration and adminiſtration of both the ſa- 
cramenis, and all other the publick and common prayer, in ſuch 
order and form as is mentioned in the ſaid book, intitled*as 
eforeſaid, and annexed and joined to this preſent att ; and that 
the morning and evening prayers therein. contained, ſhall upon 


every Lord's day, and upon all other days and dctafions, and at 
the times therein appointed, be openly and ſolemnly read by all 


and every minifler or curate, in every church chapel or * other 


| Place of publick worſhip as aforeſaid. ſ. 2. 


Granted his commiſſion under the great ſeal] Which bore 


date Mar. 25. 1661, and was directed to twelve biſhops 
and twelve preſbyterian divines; with nine affiſtants on 


each fide, to ſupply the places of the principals, when 


they ſhould be occaſionally abſent. In virtue of which 


commiſſion, the commiſſioners met frequently at the Sa- 
voy,” and diſputations were held, but ne. concluded. 


Gibſe 275. 
Or other place of publick worſhip ] BY the 2% ts. 2. c- . 


All commanders, captains, and officers at ſea, ſhall cauſe 
the publick worſhip. of Almighty God, according to the 
liturgy of the church of England, to be performed in 
their reſpective ſhips; and prayers and preachings by the 
chaplains ſhall be performed diligently. Art. 1. 

And by the rubric before the ſervice at ſea: The 
morning and evening ſervice to be uſed daily at fea, ſhall 
be the ſame which is appointed in the book of common 


P ayer . 
In ſuch order and form as is mentioned in 1 the ſaid book] 


Provided, that in all thoſe prayers, litanies, and collects, - 


which do any way relate to the king, queen, or royal 
progeny ; the names be, altered and changed ſrom time to 
time, and fitted to the preſent occaſion, according to the 
direction of lawful authority. 13 & 14 C. 2. c. 4. 7. 25. 
That is, (according to practice,) of the king or queen in 


e G:b/. 280. 


oh | "9. as 
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7. By the 1 El. c. 2. The book of common prayer Decks of com> 


ſhall be provided at the charges of the pariſhioners of every 

- pariſh and cathedral church. /. 19 mew ; 
This was intended of the book of common prayer, as 

then eſtabliſhed by that act. i 


By Can. 80. The churchwardens or queſtmen of every 
church and chapel ſhall, at the charge of the pariſh, pro- 
vide the book of common prayer, lately explained in ſome 
few points by his majeſty's authority, according to the 
laws and his highneſs's prerogative in that behalf; and 
that with all convenient ſpeed, but at the furtheſt within 
two months after the publiſhing of theſe our conſtitutions. 

And this was intended of the ſame book of common 
prayer, as altered in the conference at Hampton court as 
aforeſaid, © "FAT : | 

Finally, by the 13& 14 C. 2. c. 4. A true. printed 
copy of the (preſent) book of common prayer, ſhall at 
the coſts and charges of the pariſhioners of every pariſh 
church and chapelry, cathedral church, college and hall, 
be provided before the feaſt of St Bartholomew 1662; on 
pain of 31 a month, for ſo long time as they ſhall be un- 
provided thereof. 26 FF 

And the reſpective deans and chapters of every cathedral 
or collegtate church were required at their proper coſts and 
charges, before Dec. 25. 1662, to obtain under the great 
ſeal of England, a true and perfect printed copy of this 
act, and of the ſaid book annexed hereunto, to be by the 
ſaid deans and chapters and their ſucceſſors kept and pre- 
ſerved in ſafety for ever, and to be alſo produced and 
ſhewed forth in any court of record as often as they ſhall 


be thereunto Jawfully required; and alſo there ſhall be 


delivered true and perfect copies of this act and of the 
ſame book into the reſpective courts at Weſtminſter, and 
into the tower of London, to be kept and preſerved for 
ever among the records of the ſaid courts, and the records 
of the tower, to be alſo produced and ſhewed forth in an 
court, as need ſhall require; which ſaid books ſo to be 
exemplified under the great ſeal of England, ſhall be ex- 
amined by ſuch perſons as the king ſhall appoint under 
the great ſeal of England for that purpoſe, and ſhall be 
compared with the original book hereunto annexed, and 
they ſhall have power to correct and amend in writing 


any error committed by the printer in printing of the 
fame book, and ſhall certify in writing under their hands 


and 
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-* © and ſeals, or the hands and feals of any three of them at 
tze end of: the ſame hook, that they have examined and 
compared the fame book, and find it to be a true and per- 

fect copy Y which ſaid books fo exemplified under the 

great ſeal, ſhall be deemed to be good and available in the 

lay to all intents and purpoſes, and ſhall be accounted as 

good records as this book it ſelf hereunto annexed. / 28. 
Declaration of - 8. By the 13 & 14 C. 2. c. 4. Every perſon who ſhall 
afſeat thereunto, he preſented or collated or put into any eccleſiaſtical bene- 
fice or promotion, ſhall in the church chapel or place of 
publick worſhip belonging to the fame, within two months 

next after that he ſhall be in the actual poſſeſſion of the 

ſaid eccleſiaſtieal benefice or promotion, upon ſome Lord's 

day, openly publickly and ſolemnly read the morning and 
evening prayers, appointed o be read by and according 
to the ſaid book of common prayer, at the times thereby 
appointed or to be appointed; and after ſuch reading 

thereof, ſhall openly, and publickly before the congrega- 

tion there aſſemhled, declare his unfeigned aflent and con- 

ſent to the uſe of all things therein contained and pre- 

fer ibed, in theſe words and no other: I A. B. do here 

„ declare my unſeigned aſſent and conſent to all and 


| 

every thing contained and preſcribed in and by the k 
4 © book, intituled, The book of common prayer and ad- pF 
| © miniſtration of the ſacraments and other rites and cere- t 

= % : monies: of the church, according to the uſe of the 8 

| „ chutch of England; together with-the pſalter or pſalms 4 

| af David, pointed as they are to be ſung or ſaid in fl 

| «6, churches ;, and the form or manner of making ordain- 9 

| ing and gonſeerating of biſhops prieſts and deacons.“ W 

| And every ſuch perſon, wha ſhall (without ſome lawful | of 
4 [impediment to be allowed and-approved by the; ordinary til 
1 of the place) neglect or. refuſe to do the fame within the of 
=! time aforeſaid (or in caſe of {ſuch impediment, within one m 
1 month after. ſuch impediment removed) ſhall ipfo facto be cit 
= depriued of all his ſaid eccleſiaſtical benefices and promo- an 
ii | tions; and tbe patron ſhall preſent or collate as if he were pre 
And every: perſon who ſhall be appointed or received as anc 
al ecturer, to preach upon any day of the-week, in any cha 
church chapel or place of publick worſhip, the firſt time or] 
he preacheth (before his ſermon) ſhall openly publickly "7 

and ſolemnly read the common prayers and ſervice ap- 
dinted to be read for that time of the day, and then and act 
there publickly and openly declare his aſſent unto and ap- ſer 


probation of the ſaid book, and to the uſe of all the pray- 
ers 
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ers rites and ceremonies forms and orders therein con- 
tained, according to the form before appointed in this act; 
and ſhall upon the-firſt lecture day of every month after- 
wards, fo long as he continues lecturer or preacher there, 
at the place appointed for his ſaid lecture or ſermon, be- 


fore his ſaid lecture or ſermon, openly publickly and ſo- 


lemnly read the common prayers and ſervice for that time 
of the day, and after ſuch reading thereof ſhall openly 
and publickly before the congregation there aſſembled 


declare his unfeigned aſſent unto the faid book, according 


to the form aforeſaid : and every ſuch perſon who ſhall 
neglect or refuſe to do the ſame, ſhall from thenceforth be 
diſabled to preach the ſaid or any other lecture or ſermon 


in the ſaid or any other church chapel or place of publick 
worſhip, until he ſhall openly publickly and ſolemnly 
read the common prayers and ſervice appointed by the ſaid 


book, and conform in all points to the things therein pre- 
ſcribed, according to the purport and true intent of this 
act. Provided, that if the ſaid lecture be to be read in 
any cathedra] or collegiate church or chapel; it ſhall be 


ſufficient for the ſaid lecturer, openly at the time afore- 
ſaid, to declare his aſſent and conſent to all things con- 


tained in the ſaid book, according to the form aforeſaid. 


And if any perſon who is by this act diſabled (or prohi- 


bited, 15 C. 2. c. 6. / 9.) to preach any lecture or ſer- 
mon, ſhall during the time that he ſhall continue ſo diſ- 
abled (or prohibited), preach any ſermon or lecture; he 
ſhall fuffer three months. impriſonment in the common 
gaol : and any two juſtices of the peace of any county 
within this realm, and the mayor or other chief magiſtrate 
of any city or town corporate within the ſame, upon cer- 


tificate from the ordinary made to him or them of the 
offence committed, - ſhall and are hereby required to com- 


mit the perſon ſo —_— to the gaol of the ſame county 
city or town corporate. Provided, that at all times when 
any ſermon or lecture is to be preached; the common 
prayers and ſervice in and by the ſaid book appointed to 
be read for that time of the day, ſhall be openly publickly 
and ſolemnly read by ſome prieſt or deacon, in the church 
chapel or place of publick worſhip where the ſaid fermon 


or lecture is to be preached, before ſuch ſermon or lecture 


be preached, and that the lecturer then to preach ſhall te 
preſent at the reading thereof. And provided, that this 
act ſhall not extend to the univerſity churches, when any 
ſermon or lecture is preached there as and for the univerſity 
ſermon or lecture ; but the fame may be preached or read 
| | in 
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in ſuch ſort and manner, as the ſame have been hereto» 
fore preached or read. /. 19, 20, 21, 22, 23. 
' Subſcription and 9. Every dean canon and prebendary of every cathedral 
declaration of or collegiate church, and all maſters and other heads fel- 
conformity. Jows chaplains and tutors of or in any college hall houſe 
of learning or hoſpital, and every publick profeſſor and 
reader in either. of 'the univerſities and in every college 
elſewhere, and every parſon vicar curate lecturer and every 
other perſon in holy orders, and every ſchoolmaſter keep- 
ing any publick or private ſchool and every perſon inſtruct- 
ing or teaching any youth in any houſe or private family 
as a tutor or ſchoolmaſter, who ſhall be incumbent or 
have poſleſſion of any deanry canonry prebend maſterſhip 
headſhip fellowſhip profeſſor's place or reader's place par- 
ſonage vicarage or any other eceleſiaſtical dignity or pro- 
motion or of any curate's-place, lecture or ſchool or ſhall , 
inſtruc or teach any youth as tutor or ſchoolmaſter, ſhall 
at or before his admiſſion to be incumbent or having poſ- 
ſeſſion aforeſaid ſubſcribe the declaration following; © I 
A. B. do declare, that I will conform to the litnogy of 
„ the church of England, as it is now by law eftabliſh- 
-W ige. k r. cc. 8 / 1. 
Which ſaid declaration ſhall be ſubſcribed by every of 
: the ſaid maſters and other heads fellows chaplains and 
| . tutors of or in any college hall or houſe of learning, and 
by every publick profeſſor and reader in either of the uni- 
verſities, before the vicechancellor or his deputy z and by 
every other of the ſaid perſons before the archbiſhop biſhop 
or ordinary of the dioceſe (or his vicar-general chancellor 
or commiſſary, 15 C. 2. c. 6. / 5) on pain of forfeiting 
ſuch office place promotion or dignity, and being utterly 
diſabled and ipſo facto deprived of the ſame ; which ſhall 
be void, as if ſuch you failing were naturally dead. 
13 & 14 C. 2. c. 4. /. 10 5 
And if any ſchoolmaſter or other perſon inſtructing or 
teaching youth in any private houſe or family as a tutor 
or ſchoolmaſter ſhall inſtru& or teach any youth as a tu- 
tor or ſchoolmaſter before ſuch ſubſcription ; he ſhall for 
the firſt offence ſuffer three months impriſonment, and 
ſor the ſecond and every other offence ſhall ſuffer three 
months impriſonment and alſo forfeit 5. to the king. 
11. 
/ And after ſuch ſubſcridtion made, every ſuch parſon 
vicar curate and JeQurer ſhall procure a certificate under 
the hand and ſeal of the reſpective archbiſhop biſhop or 
ordinary of the dioceſe (who ſhall make and deliver the 
ST ſame 


Publick worſhip. 
ſame upon demand); and ſhall publickly. and openly read 
the ſame, together with the ſaid declaration, upon ſome 
Lord's day within three months then next following, in 


his pariſh church where he is to officiate, in the preſence . 


of the congregation there aſlembled, in the time of divine 
ſervice: upon pain that every perſon failing. therein 
(without ſome lawful impediment to be allowed and ap- 
proved by the ordinary of the place, 23 G. 2: c. 28.) ſhall 
loſe ſuch place reſpectively and be diſabled and ipſo facto 
deprived thereof, and the ſame ſhall be void as if he were 
naturally dead. /. 11. | 

Provided, that the penalties in this aQt-ſhall not extend 
to the foreigners or aliens of the foreign reformed churches, 


allowed by the king his heirs and ſucceſiors in England, 


Provided. that no title to confer or preſent by lapſe 
ſhall accrue by any avoidance or deprivation ipſo facto by 
virtue of this ſtatute, but after ſix months notice of ſuch 
avoidance or deprivation given by the ordinary to the pa- 
tron, or ſuch ſentence of deprivation openly and publick- 
ly read in the pariſh church of the benefice parſonage or 
vicarage becoming void, or whereof the incumbent ſhall 
be deprived by virtue of this act. . 16. 

And no form or order of common prayers adminiftra- 
tion of ſacraments rites or ceremonies ſhall be openly. uſed 
in any church chapel or other publick place of or in any 
college or hall in either of the univerſities, or of the col- 
leges of Weſtminſter Wincheſter or Eaton, other than 
what is preſcribed by the ſaid book ; and every governor 
or head of any of the ſaid colleges or halls, ſhall within 
one month next after his election or collation and admiſſion 
into the ſame government or headſhip, openly and pub- 
lickly in the church chapel or other publick place of the 
ſame college or hall, and in the preſence of the fellows 


and ſcholars of the ſame or the greater part of them then 


reſident, ſubſcribe unto the ſaid book, and declare his un- 
teigned aſſent and conſent thereunto, and to the uſe of all 
the prayers rites and ceremonies forms and orders therein. 
preſcribed and contained, according to the form afore- 


ſaid : and all ſuch governors or heads of the ſaid colleges . 
and halls as ſhall be in holy orders, ſhall once at leaſt in 


every quarter of the year (not having a lawful impediment) 
openly and publickly read the morning prayer and ſervice 
in and by the ſaid book appointed to be read in the church 


chapel or other publick place of the ſame college or hall; 
on pain to loſe and be ſuſpended from all the benefits and 


profits 
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profits belonging to the ſame government or headſhip, by 


the ſpace of ſix months, by the viſitor or viſitors of the 
ſame college or hall; and if ſuch governor or head ſo ſuſ- 


pended for not ſubſcribing to the ſaid book, or for not 


reading of the morning prayer and ſervice as aforeſaid, 
ſhall not at or before the end of fix months next after ſuch 
ſuſpenſion ſubſcribe unto the ſaid book and declare his 


conſent thereto as aforeſaid, or read the morning prayer 
and ſervice as aforeſaid, then ſuch government or headſhip 


ſhall be ipſo facto void. , 17 


Provided, that in the ſame 8 and halls as afore- 


ſaid, the faid ſervice as aforeſaid may be uſed in latin. 


＋ 18. 


Provided alſo, that nothing in this act mall be prejudi- 
cial to the king's profeſſor of the law within the univer- 


ſity of Oxford, for or concerning the prebend of Shipton 


within the cathedral church of Sarum, united and annex- 


ed unto the place of the ſame king's profeſſor for the _ 


being by the late king James of blefled memory. / 29 
10. By Can. 4. Whoſoever ſhall affirm, that the 22 
of God's worſhip in the church of England, eſtabliſhed 


by law, and contained in the book of common prayer and 
. adminiſtration of facraments, is a corrupt ſuperſtitious or 


unlawful worſhip of God, or containeth any thing in it 


that is repugnant to the ſcriptures ; ; let him be excommu- 


nicated ipſo facto, and not reftored but by the biſhop of 
the place, or archbiſhop, after his repentance and er 


revocation of fuch his wicked errors. 


By Can. 17 2 If any miniſter, after he hath ſubſeribed to 
the book of common prayer, ſhall omit th uſe the form of 
prayer, or any of the orders or ceremonies. preſcribed in 


- the communion book, let him be ſuſpended ; and if after 


a month he do not reform and ſubmit himſelf, let him be 
excommunicated ; and'then if he ſhall not ſubmit himſelf 


within the ſpace of another month, let him be g N | 


from the miniftry. 
And by Can. 98. After any judge eccleſiaſtical hath 
pronounced judicially againſt contemners of ceremonies, 


for not obſerving the rites and orders of the church of 


England, or for contempt of publick prayer; no judge 
ad quem ſhall allow of his appeal, unleſs the party appel- 


lant do firſt perſonally promiſe and avow, that be will 
_ Faithfully keep and obferve all the rites and ceremonies of 


the church of England, as alſo the preſcript form of com- 
mon prayer, and do likewiſe ſubſcribe to 51 ſame. 


By 


ys wy, is r A4 BT. Can 


Publick woꝛſhig. 


By the 13 F 14C. 2. c. 4. In all places where the 
proper incumbent of any parſonage or vicarage or bene- 
fice with cure, doth refide on His living, and keep a cu- 
rate; the incumbent himſelf in perſon (not having ſome 
lawful impediment to be allowed by the ordinary of the 


place) ſhall once at the leaſt in every month openly and 
publickly read the common prayers and ſervice in and by 
the ſaid book preſcribed, and (if there be occaſion) ad- 


miniſter each of the ſacraments and other rites of the 
church, in the pariſh church or chapel belenging to the 


ſame, in ſuch order manner and form as in and by the 
ſaid book is appointed: on pain of 51 to the ruſe of the 


poor of the pariſh for every offence, upon conviction by . 


confeſſion, or oath of two witneſſes, before two juſtices of 


the peace; and in default of payment within ten days, to 
be levied by diſtreſs and ſale by warrant of the faid juſtices, 


y the churchwardens or overſeers of the poor of the ſaid 


| pariſh, 


By W 20 3 Ed. 6. c. 1. and 1 El. c. 2. it is enacted 
as followeth: F any parſon vicar or other whatſoever mini- 
freer, that ought or ſhould ſing or ſay common prayer mentioned 
in the ſaid book, or minifler the ſacraments, refuſe to uſe the 
ſaid cemmon prayers or to miniſter the ſacraments in ſuch cathe- 
dral or pariſh church, or other places as he ſhould uſe to miniſter 
the ſame, in ſuch order and form as they be mentioned and jt 


Forth in the ſaid book ; or ſhall wilfully or obſtinately, Randing 


in the ſame, uſe any other rite ceremony order form er manner of 


celebrating the Lord's ſupper, openly or privily, or mattens, 


evenſong, adminiſtration of the ſacraments, or other open prayer 


than id mentioned and ſet forth in the ſaid book ; or ſhall preach, 
declure, or ſpeak any thing in the derogation or depraving of 
the ſaid Bort, or any thing therein contained, or of any part 
thereof; and ſhall be thereof lawfully convicted, according ta 
the laws of this realm, by verdift of twelve men, or by his own 

ion, or by the notorious evidence of the fact, he fhall for- 
frit to the king (if the proſecution is on the ſtatute of the 


2 & 3 Ed. 6.) for his firfl offence the profit of ſuch one of his 


- . Jpiritual benefices or promotions as it Hall pleaſe the king td 


appeint, coming or ariſing in one whole year after his convic- 
Prion, and alſo be impriſoned for fix months ; and for his ſecond 
offence be impriſened fer a year, and be deprived ipſo facto -4 
all his ſpiritual promotions, and the patron ſpall preſent to the 


fame as if he were dead; and for the third offence ſhall be im- 


priſoned during life - and if he fhall not have any ſpiritual pro- 
motion, he ſhall for the firſt offence ſuffer impriſonment fix 
months, and for the ſecond offence in priſanment during life. 

I | | And 
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240 Dublick wozſhip. 
And if the proſecution is on the ſtatute of the 1 El. c. 2. 
© then he ſhall forfeit to the king for the firſt offence the profit of 
all his ſpiritual promotions for one year, and be impriſoned for 
fix months; for the ſecond offence ſhall be impriſoned for à year, 
and deprived ipſo facto of all his ſpiritual promotions, and the 
patron ſhall preſent as if he were dead; and for the third offence 
 fhall be deprived ipſo facto of all his ſpiritual promotions, and 
be impriſoned during life : and if he have no ſpiritual promo- 
tion, he ſhall for the firſt offence be impriſoned for a year, and 
Vor the ſecond offence during life. 5 1 
And by the ſaid ſtatutes, N any perſan ſhall in any inter- 
ludes, plays, ſongs, rhymes, or by other open wards, declare or 
' ſpeak any thing in the derogation depraving or deſpiſing of the 
fame book, or of any thing therein contained, or any part there- | 
of ; or ſhall by open fact, deed, or by open threatnings comp #7 
or cauſe, or otherwiſe procure er maintain any parſon vicar _ur/ 
other miniſter in any cathedral or pariſh church, or chap{l, 0? 
in any other place, to ſing or ſay any common or open prayer, vr 
to miniſter any ſacrament otherwiſes or in any other manner and 
form than is mentioned in the ſaid book; or by any of the ſaid 
means ſhall unlawfully interrupt or let any parſon vicar, or 
other miniſter, in any cathedral or pariſh church chapel or any 
other place, to fing or ſay common and open prayer, or to mini- 
fler the ſacraments or any of them, in ſuch manner and form as 
is mentioned in the ſaid book ; every ſuch perſon, being thereof 
. lawfully convicted in form aforeſaid, ſball (if the proſecution. 
is on the ſtatute of the 2 & 3 Ed. 6.) forfeit to the king for the 
firft offence 101, for the ſecond offence 201, for the third offence 
ſhall forfeit all his goods and be impriſoned during life: and if 
far the firſi offence he do not pay the 1 01 within ſix weeks after 
his conuiction, he ſhall inſtead of the ſaid 101 be impriſoned for 
three months; and if for the ſecond offence he ds not pay the ſaid 
ſum of 201 within fix weeks after his conviction, he ſhall in- 
fiead of the ſaid 201 be impriſoned for fix months, And if the 
proſecution is on the ſtatute of the 1 El. c. 2. then he 
- ſhall forfeit to the king for the firſt offence 100 marks, for the 
ſecond offence 400 marks, for the third offence ſhall far feit all 
his goods and be impriſoned during life : and if he do not pay 
the ſum for the firſt offence within fix weeks next after his con- 
| vittion, he ſhall inſtead thereof be impriſoned for fix months ; 
1 | and if he do not pay the ſum for the ſecond offence within ſix 
| _ weeks next after his conviction, be ſhall inſtæad thereof be im- 
| | priſened for twelve months. 2 19s | 
| And the juſtices of afſize ſhall have power to inquire of hear the 
and determine all offences contrary to the ſaid ads, and to make 8, 
proceſs. for the execution of the ſame, as they may do againſt any | 
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perſon being indicted before them of treſpaſs, or lawfully con- 
victed thereof. Provided, that every archbiſhop and biſhop may 
at his liberty and pleaſure aſſociate himſelf to the ſaid juſtices of 
aſſize, for the inquiring of hearing and determining the ſame. 
But no perſon ſhall, be moleſied for any offence againſt theſe 
acts, unleſs he be indifted thereof at the next aſſixes. 
And lords of parliament for 1 3 offences on the 2 & 3 Ed. 
6. to be tried ly their peers. 
the 1 El. c. 2. then they ſhall only for the third offence be 
tried by their peers, 
And all mayors bailiffs and other head officers of cities bo- 
roughs or towns corporate, to which juſtices of aſſiue do not 


commonly repair, ſhall have power to inquire of hear and deter- 


mine offences againſi theſe acis within fifteen days aſter the feaſt 


ut if the proſecution is on 


;PEaſter and St Michael the archangel yearly, as the juſtices 
of aſſize may do. 8 55 

Provided, that all archbiſbops and biſhops, and every of their 
chancellors, commiſſaries, archdeacons, and other ordinaries 
having any peculiar eccleſiaſtical juriſdiction, ſhall have power 


by virtue of theſe act, as well to inquire in their viſitations, 


ſynods, and elſewhere within their juriſdiction, at any other 
time and place, to take accuſations and informations of all and 
every the things abovementioned done or committed within the 
limits of their juriſdiction, and to puniſb the ſame by admoni- 
tion, excommunication, ſequeſiration, or deprivation, and other 
cenſures and proceſs, in like form as heretofore hath been uſed 
in like caſes by the king's eccleſiaſtical laws. And for their 
authority in this behalf, all and ſingular the ſame archbiſhops 
biſhops and other their officers exerciſing eccleſiaſtical juriſdiction 


4s well in places exempt as not exempt within their dioceſe, ſhall 


have full power and authority to reform cor rect and puniſh by 


cenſures of the church, all and ſingular the ſaid offenders with- 


in any their. juriſdichions or dieceſe; any other law, /tatute, 
privilege, liberty or proviſion heretafore made had or ſuffered to 
the contrary netwith/landing. Provided, that whatſoever per- 
ſons ſhall for their offences firſi receive puniſhment of their ordi- 
nary, having a teſtimonial thereof under the ordinary's ſeal, ſhall 
not for the ſame offence eftſoons be convicted before the juſtices ; 
and likewiſe receiving for the ſaid offence puniſhment fir/t by the 
juftices, ſhall not for the ſame offence eftſoons receive puniſh- 
ment of the ordinary. 


If any parſon, vicar, or other whatſcever miniſter] popiſh 
prieſts, as well as others; for in an action hereupon, in 
the 3 El. brought againſt a popiſh prieſt for ſaying maſs, 
it was held by the whole court, that he was within the 

Von RE _ purview * 
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ous | Publick worſhip. 
purview of the flatute of the xr El. it appearing clearly by 
the next clauſe thereof, that the deſign of the parliament 
was, to aboliſh the ſuperſtitious ſervice, and to eſtabliſh 
the new ſervice in its place. Dyer 203. | 


Uſe any other rite] In the 26 & 27 El. Fleming was in- 
died upon this ſtatute of the 1 El. and puniſhed ; be- 
cauſe he had given the facrament of baptiſm in other form 
than is here preſcribed. 1 Leon. 295. 

E. i Fa.2. An indictment for uſing other prayers, and 
in other manner, ſeems to have been judged inſufficient, 
becauſe the prayers uſed may be upon fome extraordinary 
occafion, and fo no crime: and it was ſaid, that the in- 
dictment ought to have alledged, that the defendant uſed 
other forms and prayers inſtead of thoſe injoined, which 
were neglected by him; for otherwiſe every perſon may 
be indicted that uſeth prayers before his ſermon, other 
than ſuch which are required by the book of common 
prayer. 3 Mod. 79. | 


Or other open prayer} By the faid acts, open prayer in 
and throughout the fame, meaneth that prayer which is 
for others to come unto, or hear, either in common 
churches, or private chapels or oratories, commonly cal- 

led the ſervice of the church. | 


Shall forfeit] A clerk was indicted hereupon, for ufin 
other prayers, and was fined 100 marks; and it was hel 
by the whole court to be ill: | becauſe they can inflict no 

| other puniſhment than what is directed by the ſtatute. 
| 3 Med. 79. | i 


All archbiſbops and biſhops] If a miniſter preach againſt 
the book of common prayer, this is a good cauſe of depri- 
vation by the eccleſiaſtical law without aid of the ſaid ſta- 
tutes : for he that ſpeaketh againſt the peace and quiet of 
the church, is not worthy to be a governor of the church. 
And the ſtatutes being in the affirmative, do not take 
away the ordinary's power of depriving for the firſt offence : 
on the contrary, there is an expreſs proviſo, which reſerv- 
eth to him his power. 2 RolPs Abr. 222. - | 

H. 33 El. Robert Caudrey, clerk, was deprived of his 
benefice before the high commiſſioners, as well for that he 
had preached againſt the book of common prayer, as alſo 
for that he refuſed to celebrate divine ſervice according to 
the ſaid book; which deprivation, - tho” not preſcribed by 
the ſtatutes for the firſt offence, was declared to be good ; 

| , becaule the ecclefiaſtical judge might lawfully inflict ſuch 
| | ſentence 


| 

| 

| 
1 
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ſentence before the making of theſe ſtatutes, and is not 

inhibited (on the contrary his ancient power is reſerved) 

by the ſame ſtatutes. Grb/7 268. 5 Co. Cauarey's caſe. 

11. By the 5 & 6 Ed. 6. c. 1. If any perſon ſhall wil- Penalty of being 
ling and wittingly hear and be preſent at any other manner or "wg * 1 
form of common prayer or adminiſtration of the ſacraments, or 

of mating miniſters in the church, or of any other rites contain- 

ed in the book of common prayer, than is mentioned and ſet forth 

in the ſaid book [except perſons qualified by the act of tole- 

ration as before is mentioned], and ſpall be thereof convicted 

according to the laws of this realm, before the juſtices of aſſize 

or juflices of the peace in their ſeſſions, by the verdict of twelve 

men, or by confeſſion, or otherwiſe ; he ſhall for the firſt offence 

ſuffer impriſonment for ſix months, for the ſecond offence impri- 

ſenment for a year, and for the third offence impriſonment dur- 

ing life. ſ, 6. | 


1 
| jy 


III. Orderly b:baviour during the divine ſervict, 


1. Can. 18. No man ſhall cover his head in the church or By the eanots, 
chapel in the time of divine ſervice, except be have ſome infir- 
mity; in which caſe let him wear a night cap, or coif. All 
manner of perſons then preſent ſhall reverently kneel upon their 
knees, when the general confeſſion, litany, or other prayers are 
read; and ſhall ſland up at the ſaying of the belief, according 
to the rules in that behalf preſtribed in the book of common pray- 
er. And likewiſe when in time of divine ſervice the Lord Jeſus 
ſhall be mentioned, due and lowly reverence ſhall be done by all 

perſons preſent, as it hath been atcuſiomed ; teſtifying by theſe 
outward ceremonies and geſtures their inward humility, 9. ro | 
reſolution, and due acknowledgment that the Lord Feſus Chriſt, 
the true eternal Son of God, is the only Saviour of the world, in 
whom alone all the mercies graces and promiſes of Ged to man- 
kind, for this life and the life to come, are fully and wholly 
comprized, And none, either man woman or child, of what 
calling ſoever, ſhall be otherwiſe at ſuch times buſied in the 
church, than in quiet attendance to hear mark and under/land 
that which is read preached or miniſtred; ſaying in their due 
places audibly with the miniſter, the confeſſion, the Lord's pray- 
er, and the creed ; and making ſuch other anſwers to the pub- 
lick prayers, as are appointed in the book of common prayer: 
neither ſhall they diſturb the ſervice or ſermon, by walking, or 
talking, or any other way ; nor depart out of the church during 
the time of divine ſervice or ſermon, without ſome urgent or 
reaſonable cauſe, | 
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By the ſtatute 
of the 1 Mar, 


Publick wozſhlp. 
' Cover his head] In the 18 C. 2. An action of treſpaſs 
f6r aſſault and battery, was brought againſt a churchwar- 


den; who pleaded that the plaintiff had his hat on in time 


of divine ſervice, and that he defired him to put it off, 


and upon refuſal took it off, and delivered it into his hand. 


And all the court held, that the plea was good; except 
'Twiſden, who conceived that all that the churchwarden 


could do, was to preſent him to the ſpiritual court : tho” 


it is very apparent, how neceſſary an immediate remedy 
is, in caſe of this or the like diſorders committed in the 


worſhip of God. The court alſo ſaid, that the church- 


wardens may chaſtiſe boys playing in the churchyard, — 

and much more in the church. Sich 294. 2 Keb. 124. 

Sid. 301. | . 7 : 
Can. 19. The chutohwardens or queſtmen and their 


aſſiſtants, ſhalt not ſuffer any idle perſons to abide either 


in the churchyard or church porch, during the! time of 
divine ſervice ; but ſhall cauſe them either to come in, or 
to depart. 

Can. 85. The churchwardens or queſtmen ſhall take 
care, that in every meeting of the congregation peace be 
well kept; and that all perſons excommunicated, and fo 
Geneve, be kept out of the church. 

Can. go. The churchwardens or — ſhall dili- 


ob ſee, that none do walk or ſtand idle or talking in 


the church, cr in the churchyard, or the church porch, 
during the time of divine ſeryice. 

Can. 111. In all viſitations of biſhops. and archdeacons, 
the churchwardens or queſtmen and fideſmen ſhall trul 
and perſonally preſent the names of all thoſe, which behave 
themſelves rudely a and diſorderly in the church ; or which, 
by untimely ringing. of bells, by walking, talking, or 
other noiſe, ſhall binder the minifter or preacher, 


2. By the 1 Mar. ſeſſ. 2. c. 3. If any perſon of his own 
power and authority Gall willingly and of purpoſe, by open and 
overt word fact act or deed, maliciouſiy or contemptuoufly no- 
left let diſturò vex or trouble, or by any other unlawful ways ar 
means diſquict or miſu iſe any preacher that Hall be licenſed alloiu—- 


ed or authorized to preach by the queen's highneſs, or- by any 
archbiſhop or biſhop M this realm, or by any other lawful ordi- 
nary, or by any of the univerſities of Oxford and Cambridge, or 

otherwiſe latufully authorixed or charged by reaſon of his cure 
benefice. or other ſpiritual promotion or charge, in any of bis 


open fermon preaching or collation that he ſhall make declare 


or pronounce, in any church chapel churchyard or in any 


other place uſed frequented or * to be preached i . 2. 
Or 


— EE b 
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Or ſhall maliciouſly willingly or of purpoſe male let diſturb 


vex diſquiet or other tuiſe trouble, any parſon vicar pariſh prieſt 
or curate or any lawful prieſt, preparing ſaying doing ſinging 


miniſtring or celebrating the maſs, or other ſuch divine ſervice, 
ſacraments or ſacramentals, as was moi commonly frequented 
and uſed in the laſt year of the reign of king Henry the eighth, 
or that at any time hereafter ſhall be allowed ſet forth or autbo- 
rized by the queen's majeſly : ſ. 3. . 

Or fhall contemptucuſiy unlawfully or maliciouſiy, of their 
own power or authority, pull down deface ſpoil abuſe break or 
otherwiſe unreverently handle or order the maſt bleſſed comfort- 
able and holy ſacrament of the body and bland of our Saviour 


Jeſus Chrift, commonly called the ſacrament of the altar, that 


Hall be in any church or chapel or in aqy other decent place, or 


the pix or canopy wherein the ſame ſacrament ſhall be; or un- 
lawfully contemptuouſly or malici2ufly, of his own power and 


authority, pull down deface ſpoil or otherwiſe break any altar 
crucifix or croſs that ſhall be in any church chapel or church- 
yard : That then every ſuch offender in any the premiſſes, 
his atders, procurers or abettors, immediately and forthwith 
after the offence committed, ſhall be apprehended by any conſta- 
ble or churchwarden of the pariſh town or place where the offence 
ſhall be committed, or by any other officer, or by any other per- 
ſon then being preſent at the time of the offence committed 1. 4. 

Which perſon jo apprehended ſball with convenient ſpeed be 
carried to a juſtice of the peace; who ſhall, upon due accuſation 
by the apprehender or other perſon of ſuch offence, commit him 
to ſafe keeping and cuſtody as by his diſcretion ſhall be thought 
meet; and within fix days next after the ſaid accuſation made, 
the ſaid juſtice, with one other juſtice, ſhall diligently examine 
the offence : ſ. 5. 

And if they ſhall find him guilty, by two witneſſes or by con- 
feſſion, they ſhall immediately with convenient ſpeed commit him 
to gaol for three months and further to the next quarter ſeſſions 
to be holden next after the end of the ſaid three months. At 
which quarter ſeſſions, the perſon ſo committed to gaol, upon his 
reconciliation and repentance in that behalf, before the ſaid juſ- 
tices at the ſaid ſeſſpons, ſhall be diſcharged out of priſon, upon 
ſufficient ſurety of his good abearing and behaviour, to be then 


and there taken by the ſaid juſtices, for one whole year then net 
enſuing : And if he will not be reconciled and repent at the ſaid 


quarter ſeſſions, then he ſhall immediately in time convenient be 
further committed to the ſaid gaol by the ſaid juſtices or the mare 
part of them, there to remain without bail until he ſhall be re- 


conciled and be penitent for his ſaid offence : ſ. 6, 


And if any perſon, of his own authority aud power, willing- 


ly and unlawfully ds reſcue any offender fo apprevended, of 1oill 


N 3. diſturb 
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: his ſeal, ſhall not for the ſamk eftſaons be conuicted before the 


Publick wozſhtp. 
diſturb hinder or let ſuch offender to be apprebended; he ſhall 
33 | L f 
And if any ſuch offender be not apprehended immediately in 


time convenient as aforeſaid, hut de eſcape or go away; then 
the ſaid eſcape ſhall be lawfully preſented before the juſtices of the 


peace at the next quarter ſeſſions and the inhabitants of the 


pariſh where the eſcape was jo ſuffered ſhall forfeit to the queen 
for every ſuch eſcapes 5 1; to be levied as other libe amerciaments, 
upon any village hundred or town, for the eſcape of a murderes 
or other felon, for not making bus and ery ; ſ. 8. 

And all juſtices of the peace, juſlices of aſſine, mayors, baili gi 

and juſtices of the peace within any city or town corporate, ſhall 
have pawer to inquire of hear and determine the ſaid offences, 
and to ſet the ſaid fines ; 1. . 
Provided, that this ſhall not in any wiſe extend, to abrogate 
and take away the authority juriſdietion power and puniſhment 
of the ecolefiaſtical laws now flanding and remaining in their 
force, or for the puniſhment of any the offences and miſdemeanors 
aforeſaid ; but the ſame ſhall fland in force as if this aft bad 
not been made : 1. 10, : 

Provided, that perſons for any the ſaid offences receiving 

uniſhment of the ordinary, having a teſtimonial thereof under 


Juſtices ; and in likewiſe receiving for the ſaid offences puniſh- 


ment by the juſtices, ſhall not \far the ſame eftſoons receive pus 


lange. Gib/. 304, 1 Hed, p08, 


niſbment of the ordinary. ſ. 11, 


Or other ſuch divine ſervice] It hath been reſolved, that 
the diſturbance of a miniſter in ſaying the preſent common 
prayer, is within this ſtatute ; for the expreſs mention of 
ſuch divine ſervice, as ſhould afterwards be authorized by 
queen Mary, doth implicitly include ſuch alſo as ſhould 


be authorized by her ſucceſſors; for ſince the king neyer- 


dies, a prerogative given generally to one, goeth of courſe 
to others, 1 Haw, 140, 5 


Shall be apprehended] In the caſe of Glover and Hind, 
M. 25 C. 2, where an action of treſpaſs of aſſault and 


battery was brought, for laying hands on the diſturber; 


it was declared by the court, that at the common law a 
perſon diſturbing divine ſervice might be removed by any 
other perſon there preſent, as being all concerned in the 


ſervice of God that was then performing; ſo that the diſ- 


turber was a nuſance to them all, and might be removed 
by the ſame rule of Jaw that allows a man to abate a nu- 


E. 15 


Kfer — impriſonment as aforeſaid, and further ſhall forfait 


ia 
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E. 15C. 2. The,court refuſed to grant a certiorari, 


to remove an indictment at the ſeſſions againſt the defend- 


ant for not behaving himſelf reverently and modeſtly at 
the church during divine ſervice; becauſe altho' the of- 
fence is puniſhable by eccleſiaſtical cenſures, yet they 
judged it a proper cauſe within cognizance of the We 
of the peace, and indictable. 1 Keb. 491. 
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3. By ther W. c. 18. F any perſon ſhall willingly and By the act of 
of purpoſe, maliciouſly or contemptuouſly, come into any cat he- **leration, 


&ral or pariſh church chapel or other congregation permitted by 
this act, and diſuiet or diſturb the ſame, or miſuſe any preach- 
er or teachev ; he ſhall, on proof thereof before a juſtice of the 
peace, by two witneſſes, find two ſureties to be bound by recog- 
nizance in the ſum of 50 J, and in default of ſuch ſureties ſhall 
be committed to priſon, there to remain till the next general or 
guarter ſeſſions + and upon conviclion of the ſaid Merce at ſuch 


. ſeffions, ſhall ſuffer the penalty of 20 1. 1. 18. 
4. By the 1 G. ſt. 2. c. 5. any perſons unlawfally By the riot ad. 


riotoufly and tumultuoufly aſſembled together, to the diflurbance 
of the public peace, ſball unlatufully and with force demoliſh 
or pull down, or begin to demoliſh or pull down, any church or 
chapel or any building for religious worſhip certified aud regiſ- 

tred according to the 1 W. c. 18. the ſame ſhall be adjudged 
felony without benefit of clergy. And . hundred ſball 2 85 er 
damages, as in caſes of robbery. i. 4, 6 


IV. Performance of the divine ſervice, in the ſeveral 
parts thereof, 


The occaſional offices are treated of under the title 


Holidays. | 


1 Car. 14. The common prayer ſhall be ſaid or un ee 
diſtinctly and reverently, upon ſuch days as ate appointed to be u ed on 


to be kept holy by the book of common prayer, and their holidays. 


eves, and at convenient and uſual times of thoſe days, 
and in ſuch places of every church, as the biſhop of the 
dioceſe or eccleſiaſtical ordinary of the place ſhall think 
meet for the largeneſs or ſtraitneſs of the ſame, ſo as the 


people may be moſt edified. All minifters likewiſe ſhall 


obſerve the orders rites and ceremonies preſcribed in the 


book of common prayer, as well in reading the holy ſcrip- 


tures and ſaying of prayers, as in adminiſtration of the 
ſacraments, without either diminiſhing in regard of preach- 
ing, or in any other reſpect, or adding any thing in ine 


matter or form thexeof. 
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On other dass. 2. And by the preface to the book of common prayer All 
| Prieſts and deacons are to ſay daily the morning and even- 
ing prayer, either privately or openly, not being let by 
ſickneſs, or ſome other urgent cauſe. | 
And the curate that miniſtreth in every pariſh church 
or chapel, being at home, and not being otherwiſe rea- 
ſonably hindred, ſhall ſay the ſame in the pariſh church 
or chapel where he miniſtreth ; and ſhall cauſe a bell to 


be tolled thereunto, a .convenient time before he begin, : 
that the people may come to hear God's word, and to pray , 
with him, | ; 
In what part of 3. By the rubrick before the common prayer of the p 
the church, 2 Ed. 6. it was ordered thus: The prieſt being in the quire, 
ſhall begin with a loud voice the Lord's prayer, called the Pater 
noſter, 115 54 C 
In the quire] That is, in his own ſeat there, as the of 
way was all Edward the ſixth's time; and as is ſtill done 4 
in ſome churches : but in the beginning of queen Eliza- 9 
beth's reign, reading deſks began to be ſet up in the body | 
of the church, and divine ſervice to be read there, by ap- 6 
pointment of the ordinaries, according to the power veſted 8 
in them by the rubrick of the 5 & 6 Eg. 6. Gb). 297. = 
Shall begin] All that now goes before, viz. the ſentences, 40 
exhortation, confeſſion, and abſolution, were firſt inſerted 6 
in the ſecond book of Edward the ſixth, 2 Burnet 76. « 


By the rubrick before the preſent common prayer : The 
morning and evening prayer fhail be uſed in the accuſtomed place 
of the church, chapel, or chancel ; except it ſhall be atherwiſe 
determined by the ordinary of the place. | 

Habit of the mi- 4. By Can. 58. Every miniſter ſaying the publick pray- 
hiſſter officiativg, ers, or miniſtring the ſacraments or other rites of the 
church, ſhall wear a decent and comely ſurplice with 
ſleeves, to be provided at the charge of the pariſh. And 
if any queſtion ariſe touching the matter decency or come- 
lineſs thereof, the ſame ſhall be decided by the diſcretion 
of the ordinary. Furthermore, ſuch miniſters as are gra- 
duates ſhall wear upon their ſurplices at ſuch times, ſuch 
hoods as by the orders of the univerſities are agreeable to 
their degrees; which no miniſter | ſhall wear, being no 
raduate, under pain of ſuſpenſion : notwithſtanding, it 
ſhall be lawful for ſuch miniſters as are not graduates, to 
wear upon their ſurplices, inſtead of hoods ſome decent 
tippet of black; ſo it be not ſilk, 


But 


nn ww a TT ww 


'Publick worſhip. 


But this canon (which is ſomewhat obſervable) is in 


part deſtroyed by the ſtatute law, and by the rubrick be- 
fore the preſent common prayer. e | 

For by the 1 El. c. 2. it is provided, that ſuch ornamzhts 
of the church, and of the miniſters thereof, ſhall be retained 
and uſed, as was in this church of England by authority of par- 
liament in the ſecond year of the reign of king Edward the 
ſixth 3 until other order” ſhall be therein taken by the authority of 
the queen's majeſiy, with the advice of her commiſſioners ap- 
pointed and authorized under the great ſeal for cauſes eceigſiaſti- 
cal, or of the metropolitan of this realm. ſ. 25. Which 
other order as to this matter, was never taken. 

And by the rubrick before the common prayer of the 


13 & 14 C. 2. It is to be noted, that ſuch ornaments of the 


church, and of the miniſters thereof at ail times of their mini- 
ration, ſhall be retained and be in uſe, as were in this church 


% England by the authority of parliament in the ſecond year 


of the reign of king Edward the ſixth. 

Therefore it is neceſſary to recur in this matter to the 
common prayer book eſtabliſhed by act of parliament in 
the ſecond year of king Edward the fixth. In which there 
is this rubrick : In the ſaying or ſinging of matens and 
e evenſonge, baptizyng and burying, the miniſter in paryſhe 
„ churches and chapels annexed to the ſame, ſhall uſe 
a ſurples. And in all cathedrall churches and colled- 
“ges, the archdeacons, deanes, proveſtes, maiſters, pre- 
„ bendaryes, and fellowes, beinge graduates, may uſe in 
the quiere, beſide theyr ſurpleſſes, ſuch hoodes as per- 


„ taineth to their ſeveral degrees whiche they have taken 


in any univerſitie within this realme. But in all other 


e places, every miniſter ſhall be at libertie to ufe any ſur- 


“ ples or no. It is alſo ſeemly that graduates, when 
«© they dooe preache, ſhoulde uſe ſuche hoodes as per- 
* tayneth to theyr ſeveral degrees.” | 

So that in marrying, churching of women, and other 


offices not here ſpecified, and even in the adminiſtration 


of the holy communion, it ſeemeth that a ſurplice is not 
neceſſary. And the reaſon why it is not injoined for the 
holy communion in particular, is, becauſe other veſtments 
are appointed for that miniſtration, which are as follow- 
eth: “* Upon the day, and at the time appointed for the 
* miniſtracion of the holy communion, the prieſt that 
© ſhall execute the holye miniſtery, ſhall put upon hym 
the veſture appointed for that miniſtracion, that is to 
** ſay, a white albe plain, with a veſtment or cope. And 
* where there be many prieſtes or deacons, there ſo _ 
| | « ſha 
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5 << ſhall be ready to helpe the prieſt in the miniftracion, 28 
„ ſhall be requiſite; and ſhall have upon them likewyſe 
<© the veſtures appointed for their miniſtery, that is to ſay, 
“ albes with tunacles.” | 
Note, the alb differs from the ſurplice in being cloſe 
lee ved. | | | I 
And whenſoever the buſhop ſhall celebrate the holy: 
* communion in the churche, or execute any other pub. 
* lique minyſtracion; he ſhall have upon hym, beſyde 
his rochette, a ſurples or albe, and a cope or veſtment, 
and alſo hys paſtoral ſtaffe in hys hand, or elles borne 


i... w— ww ſas an 8 18 


or holden by hys chapelyne.“ il 
Morning and 5. In the 2d of Ed. 6. The order for morning and it 
ereuing prayer evening prayer began (as was ſaid before) with the Lord's it 
prayer, and ended with the third collect for grace; the p. 
other five prayers that now follow having been added ſince. pt 
3 300. | | 8 | or 
From which, and from other obſervations which fol- tit 
low, it will appear, that beſides the ſeveral offices being 
now generally put into one, which at firſt were diſtin in 
and ſeparate, they are now become much longer than ori- Sa 
ginally they were, by the additions from time to time fon 
which have thereunto been made. j x 2 
Pſalms, 6. Rubr. The pſalter followeth the diviſion of the he- | 
brews, and the tranſlation of the great engliſh bible, fet ſay 
forth and uſed in the time of king Henry the eighth and jon 
Edward the ſixtu. | | ſho 
Litany. 7. Can, 15. The litany ſhall be ſaid or ſung, when at t 
and as is ſet down in the book of common prayer, by the per 
parſons vicars miniſters or curates, in all cathedral col- biſh 
Jegiate and pariſh churches and chapels, in ſome conve- cien 
nient place, according to the diſcretion of the biſhop of ; 
the dioceſe, or eccleſiaſtical ordinary of the place ; more 8 
particularly, upon the wedueſdays and fridays weekly, obſe 
tho' they be not holidays, the miniſter at the accuſtomed in $ 
hours of ſervice ſhall reſort to the church and chapel, and the. 
warning being given to the people by tolling of a bell, of th 
ſhall ſay the litany preſcribed in the book of common Par, 
prayer: whereunto we wiſh every houſeholder, dwelling T 
within half a mile of the church, to come or ſend one at moſt 
the leaſt of his houſhold fit to join with the miniſter at plain 
_ prayers. . e chure 
Prayers and 8. Of the prayers and thankſgivings which now ſtand der 11 
, thankſgivings at the end of the litany ſervice, the firſt two prayers (for diſtin 
after (he litany. rain and fair weather) were at the end of the communion yr 
if i 


ſervice in the book of the 2 Ed, 6, To which were added 
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in the 5 Ed. 6. theſe prayers, In the time of dearth and 


famine; In the time of war; and, in the time of plague 
and fickneſs. The prayer to be uſed after any other, and 
the thankſgivings for rain, fair weather, plenty, and de- 


liverance from enemies, were brought in by king James 


the firſt, The prayers, In the ember weeks, For the par- 
liament, and For all conditions. of men, were added in 


1661; as were alſo the general thankſgiving, and the 


thankſgiving for publick peace, and for_deliverance from 
the plague. Gibſ. 301. 

. By the ſeveral acts of uniformity, the form of wor- 
ſhip directed in the book of common prayer ſhall be uſed 
in the church, and no other; but with this proviſo, that 
it ſhall be lawful for all men, as well in churches cha- 


pels oratories or other places, to uſe openly any pſalms or. 
prayer taken out of the bible, at any due time, not letting 
or omitting thereby the ſervice, or any part thereof, men- 


tioned in the ſaid book, 2 C3 Ed. 6. c. 1. / 7. 

And whereas heretofore there hath been great diverſity in ſay- 
ing and ſinging in churches within this realm, ſome following 
Saliſbury uſe, ſome Hereford uſe, and ſome the uſe of Bangor, 
ſome of York, ſome of Lincoln; now from henceforth all the 
whale realm ſhall have but one uſe. Pref, to the com. pr. 


Saliſbury uſe] Lindwood ſpeaking of the uſe of Sarum, 
ſays, that almoſt the whole province of Canterbury fol- 
loweth this uſe ; and adds as one reaſon of it, that the bi- 
ſhop of Sarum is precentor in the college of biſhops, and 
at thoſe times when the archbiſhop of Canterbury ſolemnly 
performeth divine ſervice in the preſence of the college of 
biſhops, he ought to govern the quire, by uſage and an- 
cient cuſtom, Gib. 259. | 


Same Hereford uſe] In the northern parts was generally 


obſerved the uſe of the archiepiſcopal church of Vork; 
in South Wales, the uſe of Hereford ; in North Wales, 
the uſe of Bangor ; and in other places, the uſe of other 


of the principal ſees, as particularly that of Lincoln. yl. 


Par. 56. : ; 
The ryle laid down for church muſick in England al- 
moſt 1o00 years ago, was, that they ſhould obſerve a 


| Plain and devour melody, according to the cuſtom of the 


church, And the rule preſcribed by queen Elizabeth in 
ber injunctions was, that there ſhould be a modeſt and 
diſtinct ſong, ſo uſed in all parts of the common prayers 
in the church, that the ſame may be as plainly underſtood, 
a if it were read without ſinging. Of the want of which 


graye ſerious and intelligible way, the reformatio legum | 


-d 


251 


| 
Ji 
4 
| 
| 


Publication of 
ecclefiaſtical 
Matters in the 
church, 


P reaching, 


preacheth Lind. 288. 


Publick wozſhtp. 


had complained before. And whether ſome regulations 
may not now be neceflary, to render church mulick truly 
uſeful to the ends of devotion, and to guard againſt in- 
decent levities, ſeemeth to require ſome conſideration. 
Gib. 298, 299. 

10. By the ſtatute of 26 G. 2. c. 33. After the ſecond 
leſſon ſhall the banns of matrimony be publiſned. 

And by the rubrict . After the Nicene creed is ended, 
the curate ſhall declare uato the people what holidays or 
faſting days are in the week following to be obſerved ; 
and then alfo, if occaſion be, ſhall notice be given of the 
communion ; and briefs, citations, and excommunications 
read : and nothing ſhall be proclaimed or publiſhed in the 
church, during the time of divine ſervice, but by the mi- 
niſter ; nor by him any thing, but what is preſcribed in 
the rules of this book, or injoined by the king, or by the 
ordinary of the place. 

it. The clergy in queen Elizabeth's time being very 
ignorant (and no wonder, their ſtipends in moſt places be- 
ing exceeding ſmal}) ; and moreover the ſtate having a 
jealous eye upon them, as if they were not very well 
affected to the reformation; none were permitted to preach 
without licence, but they were to ſtudy and read the ho- 


milies gravely and aptly; and they that were inſtituted, 8 
ſubſeribed a promiſe to the ſame effect. And this con- 1 
tinued in ſome meaſure in the next reign: for miniſters ſel 
not licenſed to preach, were by the canons prohibited to 
expound any text of ſcripture, and were only to read the * 
homilies, even in their owa cures. But the occaſion of „ 
thoſe canons being now taken away, the biſhops do ge- 25 


nerally and juſtly forbear to put the canons as to this mat- 
ter in execution ; and every prieſt is permitted to preach, 
at leaſt in his own cure, as he may and ought to do by the 
old canon law, and by the charge given him at his ordi- 
nation, and by the very nature of his office. Fohnf. 48. 
The reſtraints in this kind were (and are) as follows: 
Arundel; No prieſt not being licenſed ſhall exerciſe the 
office of preaching, until he ſhall be examined and ſent by 
the biſhop, and ſhall produce = GAY by which ke 


Form of ordaining deacons : Take thee authority to ot 
the goſpel in the church of God, and to preach the ſame, 
if thou be thereto licenſed by he biſhop himſelf. 

Form of ordaining prigſis: Take thou authority to preach 
the word of God, and to miniſter the holy ſacraments, 
in the congregation where thou ſhall be lawfully appoint- 
en thereunto. ; 
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Art. 23. It is not lawful for any man, to take upon 
him the office of publick preaching, or miniſtring the 


ſacraments in the congregation, before he be lawfully call- 


ed and ſent to execute the ſame. And thoſe we oughe to 


judge lawfully called and ſent, which be choſen and called 
to this work by men who have publick authority given 


unto them in the congregation, to call and ſend miniſters 


into the Lord's vineyard. | | 

Can. 36. No perſon ſhall be received into the miniſtry, 
nor admitted to any eccleſiaſtical living, nor ſuffered to 
preach, to -catechize, or to be a lecturer or reader of di- 
vinity in either univerſity, or in any cathedral or colle- 
giate church, city, or market town, pariſh church, cha- 
pel, or any other place within this realm; except he be 
licenſed either by the archbiſhop or by the biſhop of the 
dioceſe where he is to be placed, under their, hands and 
ſeals, or by one of the two univerſities under their ſeal 
likewiſe ; and except he ſhall firſt ſubſcribe to the three 
articles concerning the king's ſupremacy, the book of 
common prayer, and the thirty nine articles: and if an 


biſhop ſhall licenſe any perſon. without ſuch ſubſcription, 
he ſhall be ſuſpended from giving licences to preach for 


the ſpace of twelve months, Fry 
And by the 31 El. c. 6. If any perſon ſhall. receive or 
take any money, fee, reward, or any other profit, di- 


realy or indirectly, or any promiſe thereof, either to him 


ſelf or to any of his friends (all ordinary and lawful. fees 


only excepted), to procure any licence to preach; he 


ſhall forfeit 40 J. J. 10. 


Alfter the preacher ſhall be licenſed, then it is ordained - 


as followeth : 


Can. 45. Every beneficed man, allowed to be a preach- 


er, and reſiding on his benefice, having no lawful im- 
pediment, ſhall in his own cure, or in ſome other church 
or chapel (where he may conveniently). near adjoining, 
where no preacher is, preach one ſermon every ſunday of 
the year; wherein he ſhall ſoberly and ſincerely divide the 


word of truth, to the glory of God, and to the beſt edi- 


fication of the people. 63-6 

Can. 47. Every beneficed man, licenſed by the laws 
of this realm (upon urgent occaſions of other ſervice) not 
to reſide upon his benefice, ſhall cauſe his cure to be ſup- 
plied by a curate that is a ſufficient and licenſed preacher, 
if the worth of the benefice will bear it. But whoſoever 
hath two benefices, ſhall maintain a preacher licenſed; in 
the benefice where he doth not reſide, except he preach 


himſelf at both of them uſually, 
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Publick woztHtp. 

By Can. 50. Neither the miniſter, churchwardens, nor 
any other officers of the church, ſhall ſuffer any man to 
preach within their churches or chapels, but ſuch as by 
ſhewing their licence to preach ſhall appear unto them to 
be ſufficiently authorized thereunto, as is aforeſaid, 

Can. 51. The deans, preſidents, and reſidentiaries of 
any cathedral or collegiate church, ſhall ſuffer no ſtranger 
to preach unto the people in their churches ; except they 
be allowed by the archbiſhop of the province, or by the 
biſhop of the ſame dioceſe, or by either of the univerſities : 
and if any in his ſermon ſhall publiſh any doctrine either 
ſtrange or diſagreeing from the word of God, or from any 
of the thirty nine articles, or from the book of common 
prayer; the dean or reſidents ſhall by their letters, ſub- 
foribed with ſome of their hands that heard him, ſo ſoon 
as may be, give notice of the ſame to the biſhop of the 
dioceſe, that he may determine the matter, and take ſuch 
order therein as he ſhall think convenient. 

Can. 52. That the biſhop may underſtand (if occaſion 
ſo require) what ſermons are made in every church of his 
dioceſe, and who preſume to preach without licence; the 
churchwardens and fidemen ſhall ſee, that the names of 
all preachers which come to their church from any other 
place, be noted in a book, which they ſhall have ready 
for that purpoſe ; wherein every preacher ſhall ſubſcribe 


his name, the day when he preached, and the name of the 


biſhop of whom he had licence to preach, 

Can. 53. If any preacher ſhall in the pulpit particularly 
or namely of purpoſe impugn or confute any doctrine de- 
livered by any other preacher in the ſame church, or in 


any church near adjoining, before he hath acquainted the 


diſhop of the dioceſe therewith, and received order from 
him what to doin that caſe, becauſe upon ſuch publick 
diſſenting and contradicting there may grow much offence 
and diſquietneſs unto the people; the churchwardens or 
party grieved ſhall forthwith fignify the ſame to the ſaid 

biſhop, and not ſuffer the ſaid preacher any more to occu- 
py that place which he hath once abuſed, except he faith- 
fully promiſe to forbear all ſuch matter of contention in 


the church, until the biſhop hath taken further order 


therein: who ſhall with all convenient ſpeed ſo proceed 
therein, that publick ſatisfaction may be made in the con- 
gregation where. the offence was given. Provided, that 
if either of the parties offending do appeal, he ſhall not 
be ſuffered to preach pendente lite. | 

Can. 55. Before all ſermons, lectures, and homilies, 


the preachers and minifters ſhall move the people, to join 
| ' with 


| Publick wozſhtp. 
with them in prayer, in this form, or to this effect, as 


briefly as conveniently they may. ** Ye ſhall pray for 
« Chriſt's holy catholick church, that is, for the whole 


« congregation of chriſtian people diſperſed throughout 
« the whole world, and eſpecially for the churches of 


« England, Scotland, and Ireland. And herein I re- 
« quire you moſt eſpecially, to pray for the king's moſt 
« excellent majeſty, our ſovereign Jord James, king of 


« England, Scotland, France, and Ireland, defender of 


« the faith, and ſupreme governor in theſe his realms, 
« and all other his dominions and countries, over all per- 
« ſons, in all cauſes, as well eccleſiaſtical as temporal. 
« Ye ſhall alſo pray for our gracious queen Anne, the 
« noble prince Henry, and the reſt of the king and queen's 
« royal iſſue, Ye ſhall alſo pray for the miniſters of 
« God's holy word and ſacraments, as well archbiſhops 
« and biſhops, as other paſtors and curates. Ye ſhall 
« alſo pray for the king's moſt honourable council, and 


« for all the nobility and magiſtrates of this realm, that 


« all and every of theſe in their ſeveral callings, may 
« ſerve truly and painfully to the glory of God, and the 
« edifying and well governing of his people, remembring 
« the account that they muſt make. Alſo ye ſhall pray 
for the whole commons of this realm, that they may 


« live in the true faith and fear of God, in humble obe- 


« dience to the king, and brotherly charity one to ano- 
„ther. Finally, let us praiſe God for all thoſe which 
rare departed out of this life in the faith of Chriſt, and 
pray unto God that we may have grace to direct our 
lives after their good example; that this life ended, we 
e may be made partakers with them of the glorious re- 
e ſurrection in the life everlaſting : always concluding 
% with the Lord's prayer. Fs 

The like form was injoined by the injunctions of queen 
Elizabeth in the year 1559 ; and a form of bidding was 
likewiſe preſcribed (but of a different tenor from theſe two) 
dy the injunctions of Edward the ſixth; and alſo before 
this (and before the reformation) we find the like bidding 


form in engliſh, in a fe/tival printed in the year 1509, 


which is much longer than theſe, and is reprinted at 
length by Dr Burnet in his hiſtory of the reformation, 
Vol. 2, Append. p. 104. 
: The occaſion of this kind of bidding prayer (as it is 
called) was that n the ancient church filence was com- 
manded to be kept for a time, for the peoples ſecret pray- 
ers; and in this or ſuch like form the minfiſtet directed 
3 | .the 
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Trinity. 6. The ſanctification of the church by the Holy 
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the people what to pray for. A remainder of which 
uſage is ſtill preſerved in the office of ordination of priefts, 


In the year 1667, there is an entry in the journal of 
the upper houſe of convocation, that the biſhops unani. 
mouſly voted for one form of prayer, to be uſed by al] 
miniſters, as well before as after ſermon : and that this 
order was purſued in the convocation (altho? not brought 
to effect), appears from the minutes of the lower houſe, 
where on Jan. 31. we find a committee appointed for this 
(among other purpoſes) to compile a prayer before ſermon. 


Gi 7. 311. ” EY | 4 : : 
f * Every prieſt ſhall explain to the people, four 


times a year, the fourteen articles of faith, the ten com- 


mandments, the two evangelical precepts, the ſeven works 
of mercy, the ſeven deadly ſins with their conſequences, 


the ſeven principal virtues, and the ſeven ſacraments of | 
grace. The fourteen articles of faith (whereof ſeyen be- 


long to the myſtery of the Trinity, and ſeven to Chriſt's 


humanity) are, 1. The unity of the divine efſence in the x 


three Perſons of the undivided Trinity. 2. That the Father 
is God. 3. That the Son is God. 4. That the Holy Ghoſt, 
proceeding from the Father and the Son, is God, 5. The 
creation of heaven and earth by the whole and undivided 


Ghoſt; the ſacraments of grace; and all other things 
wherein the chriſtian church communicateth, 7. The 
conſummation of the church in eternal glory, to be truly 
raiſed again in fleſh and ſpirit; and oppoſite thereunto, 
the eternal damnation of the reprobate. 8. The incarna- 
tion of Chriſt. 9. His being born of the bleſſed virgin. 
10. His ſuffering and death upon the croſs. 11. His de- 
ſcent into hell. 12. His reſurrection from the dead, 
12. His aſcenſion into heaven. 14. His future coming 
to judge the world. The ten commandments are the pre- 
cepts of the old teſtament. To theſe the goſpel addeth 
two others, to wit, the love of God, and of our neigh- 
bour. Of the ſeven works of mercy, fix are collected out 
of the goſpel of St Matthew; to feed the hungry, to give 
drink to the thirſty, to entertain the ſtranger, to cloath 
the naked, to viſit the ſick, and to comfort thoſe that are 
in priſon : and the ſeventh is gathered out of Tobias, to 
wit, to bury the dead. The ſeven deadly fins are pride, 
envy, anger or hatred, ſlothfulneſs, covetouſnes, glut- 
tony and drunkenneſs, luxury. The ſeven principal 
virtues are faith, hope, charity, which reſpect God]; pru- 
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dence, temperance, juſtice, fortitude, with regard unto + 
men. The ſeven ſacraments of grace are baptiſm, con- 


firmation, orders, penance, matrimony, the cuchariſt, 
and extreme unction. Lind. 1, 43, 54. 


12. Rubrick after the nicene creed. Then ſhall follow the Homilies, 


ſermon, or one of the homilies already ſet forth or Narr 
after to be ſet forth by authority. 


Form of ordaining deacons. It appertaineth to the office 
of a deacon, to read holy ſcriptures and homilies in the 


* 


church. 


Art. 35. The ſecond book of homilies, the ſeveral titles 


whereof we have joined unto this article, doth contain a 


godly and wholſome doctrine, and neceſlary for theſe 
times, as doth the former book of homilies, which were 
fet forth in the- time of Edward the fixth ; and therefore 
we judge them to be read in churches by the miniſters di- 


ligently and diſtinctly, that they may be underſtanded of 


the people. 

Can. 49. No perſon whatſoever, not examined and ap- 
proved by. the biſhop of the dioceſe, or not licenſed 
as is aforeſaid for a ſuſſicient or convenient preacher, ſhall 
take upon him to expound in his own cure or elſewhere, 
any ſcripture or matter of doctrine ; but ſhall ſtudy to 
read plainly and aptly (without glofling or adding) the 
homilies already ſet forth, or hereafter to be publiſhed 
by lawful authority, for the confirmation of the true faith, 
and for the good inſtruction and ediſication of the Pee 


ple. 


Can. 46. Every bejiefited man, not Alen to be a 
preacher, ſhall procure ſermons to be preached in his 


cure, once in every month at the leaſt, by preachers law- . 


fully licenſed ; if his living, in the judgment of the ordi- 
nary, will be able to bear it. And upon every ſunday, 
when there ſhall not be a ſermon preached in his cure; he 
or his curate ſhall read ſome one of the homilies preſcribed 
Ong be preſcribed by authority, to the intents afore- 
ai 

13. Beſides the publication of things merely eccleſiaſti- 
cal, there are divers a& of parliament, and other matters 
temporal, required to be publiſhed in the churches. Such 
are theſe which follow : 

Tbe act of uniformity of the 5 & 6E4. 6. is required 
to be read in the church by the miniſter once every year. 

The act againſt ſwearing, of the 19 G. 2. to be read in 
the church by the miniſter four times every year. 


Vor. III. 8 The 


publication ok 
acts of parlia- 
ment, and other 
temporal mat*ers 
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The act of the 12 4. Bf. 2. & 8, concerning ſhips 
in diſtreſs, to be read in the church four times a year in 
all the ſea port towns, and on the coaſt, immediately after 
prayers and before the ſermon. 

The act for the obſervation of the fifth of November, 

to be read by the miniſter on that day, after the morning 
prayer or preaching. 

The act for the commemoration of king Charles the 
ſecond's reftoration, to be read after the nicene creed 
on the Lord's day next before the twenty ninth day 

1 of May yearly. 

By the 17 G. 2. c. The churchwardens and over- 
ſeers of the poor ſhall cauſe publick notice to be given 
in the church, of every rate for relief of the poor allowed 
by the juſtices of the peace, the next ſunday after ſuch al- 
lowance ; and no rate ſhall be reputed ſufficient to be col- 
lected, till after ſuch notice given, ſ. 1. 

By the yearly land tax acts, and by the acts for laying 
duties upon houſes and windows, the collectors of the ſaid 
tax and duties reſpectively ſhall, within ten days after 


their receipt of the duplicates of the aſſeſſment, cauſe pub- 0 
lick notice to be given in the church or chapel immedi- : 
ately after divine ſervice. on the Lord's day (if any ſuch a 
divine ſervice ſhall be performed therein within that time) . 
of the time and place appointed by the commiſſioners, y 
for hearing and determining appeals againſt the ſaid aſ- p 

{ 


ſeſlment. 


* 


Pulpit. See Church. 


Purgatton. 


puma lion in ge- * rind conſtifution of archbiſhop Langton 3 
1 Eccleſiaſtical judges ſhall not compel any to come 
to purgation at the ſuggeſtion of their apparitors, unleſs 
they be infamed by grave and good men. Lind. 312 - 
50 And by a conſtitution of archbiſhop Stratford; Perſons 
defamed of crimes and exceſſes, and willing to purge them- 
ſelves, ſhall not be drawn out of one deanery into another, 
or to places in the country where victuals and neceſſaries 
life are not to be fold : And in the enjoining of pur- 
gation to them, not more than fix compurgators _ 
I | E 
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ſhall 
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Purgatton. 
be required for fornication, or the like crime ; nor more 
than twelve for a greater crime, as for adultery. Lind, 


$* I. 
And purgation was exerciſed in the following man- 


ner: When any man or woman lay under a common ſuſ- 


picion or publick fame of incontinence, or other vice; 
tho' there was not proof plain and full enough to con- 
vict them, yet were they liable to be ſummoned before 
the ſpiritual judge, and to be charged with the crime. 
If they confeſſed; they had a certain penance immediately 
injoined them : If they denied ; the judge enjoined them 
purgation to be performed on a day appointed, by their 
own oath, and by the oaths of five or fix neighbours 
(more or leſs, according to the nature of the crime, and 
the condition of the perſon) ; and thoſe to be of good 
fame and ſober converſation. The oath of the perſon ſuſ- 
pected was, to declare his own innocence : and the oath 
of the compurgators, that they believed what he ſwore 
was true. If the perſon came at the day apppointed, to- 
cether with his neighbours, and purged himſelf according 
to the rules of the church, he was diſmiſſed, and declared 
innocent, and reſtored to his good name, but he was 
at the ſame time enjoined to avoid the cauſe of ſuſpicion 
or the ground of the fame, for the time to come. But if 
he appeared not, he was declared contumacious, and pro- 
ceeded againſt as ſuch ; or if he did appear, and could 
not perform purgation (that is, either would not ſwear to 


his own innocence, or could not bring others to ſwear 


that they believed he ſwore true,) ſuch failure was taken 
for conviction, and the judge proceeded to enjoin penance 
in the ſame manner as af the perſon had been duly con- 
victed, by his own confeſſion, or by the teſtimony of 
others. Gib. 1042. 

But by the 13 C. 2. c. 12. ſ. 4. It ſhall not be lawful 
for any perſon exerciſing eccleſiaſtical juriſdifion, to tender or 
adminiſter unto any perſon whatſoever, the oath uſually called 
the oath ex officio, or any other oath, whereby ſuch perſon to 
wham the ſame is tendred or admini Arad, may be charged or 
compelled to confeſs, or accuſe, or to purge him or herſelf, of 
any criminal matter or thing, whereby he or ſhe may be liable 
to cenſure or puniſhment. 


Compelled to confeſs] So that any perſon may ſtill offer 
himſelf voluntarily, for the clearing of his innocence, tg * 


ſuch purgation as hath been deſcribed. Gilſ. 1042. 


8 2 | 2. An- 
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260 _ Purgation. 
e ee. onthe 2. Wee upon the allowance of the benefit of 
efit of Rr 
allobas. clergy, the perſon accuſed was delivered to the ordinary, 
to make his purgation; which was to be before a jury of 
twelve clerks, by his own oath affirming his innocency, 
and the oaths of twelve compurgators as to their belief of 
it. 2 H. H. 383. Mood Civ. L. 669. 
But now, by the ſtatute of the 18 El. c. 7. this kind of 
purgation ts alſa taken away; and the perſon admitted to his 
an ſhall not be delivered to the ordinary, 


Quakers. See Diſſenters. 


art tmpedit. 
AUARE impedit is a writ that lieth, where one bath an 
dvowſon, and the parſon dies, and another preſents 
a clerk, or diſturbs the rightful patron to preſent; then 
the rightful patron (altho he be a purchaſer, and do not 
claim from his anceſtors) ſhall have this writ. But an 
aſſize of darrein preſentment lies, where a man or his an- 
ceſtors have preſented before. From whence it follows, 
that where a man may have an afliſe of darrein preſentment, 
he may have a guare impedit ; but not contrariwiſe. Terms 
of the Law, 
And it is fo called, in like manner as moſt of the other 
writs in the regiſter, from certain words in the writ re- ( 
ſpecting the ſpecial matter for which the writ is brought. 
The law concerning writs of quare empedit | is treated of th 


under the title Advawſent | = = 


* 


Nuare incumbꝛavit. 


UARF incumbravit is a writ that lies, where two are 
&” in plea for the advowſon of a church, and the biſhop 


admits the clerk of one of them within the fix months: 
"er TON . : then 


thoſe words in the writ, 


Nuare incumbzavit. 267 
then the other ſhall have this writ againit the biſhop. 
And this writ lies always depending the plea, Terms of 


the L. | 


Which is treated of more at large under the title Ad⸗ 
vowlon. 


— 


DOPuare non admikit. 


UARE. non admiſit is a writ that lies, where a man 

hath recovered an advowſon, and ſends his clerk to 

the biſhop to be admitted, and the biſhop will not receive 

him; then he ſhall have the ſaid writ againſt the biſhop. 
Terms of the L, . 


Quarrelling in the church or churchyard. See 
| Church. | 
Querela duplex. See Double quarrel, 
Queſtmen. See Churchwardens. 


Quod permittat. 


AUOD permittat is a writ granted to the ſucceſſor of 
. parſon, for the recovery of common of paſture, by 
the ſtatute of the 13 Ed. 1. c. 24. and hath its name from 


— — - — Wes —— 


Nape. 


1. 77 any perſon ſhall unlawfully and carnally know and abuſe nga g 


any woman child under the age of ten years; every ſuch LE at 
unlawful and carnal knowledge ſhall be felony, and the offender 2 
8 es 8 3 £4 ſhall 


— 
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ſhall ſuffer as a felon without allowance of clergy. 18 El. 
Co 7. J. 4. 5 | „ | ; 
Taking a wo- 2. By the 3 Ed. 1. c. 13. The king probibiteth, that none 
man by force. 4% tate away by force any maiden within age (neither by her 
own conſent nor without ), nor any wife or maiden of full age, 
nor any ether waman again/t her will ; and if any do, at bis 
ſuit that will ſue in forty days, the king ſball do common right; 
and if none commence his ſuit within forty days, the king ſhall 
ſue : and ſuch as be found culpable, ſhall have two years im- 
priſonment, and "after ſhall fine at the king's pleaſure ; and if 
they have not whereof, they ſhall be puniſhed by longer impri- 

ſonment, actording as the treſpaſs requireth. 


Do take away by force] The taking away by force of any 
woman whatſoever againſt her will, albeit there be no 
rape, is generally prohibited by this act, upon the penalty 
herein expreſſed. 2 In. 182. 1 9 

Any maiden within age] This ſhall be taken for her age 
of conſent, that is, twelve years old, for that is her age 
of conſent to marriage; and the taking her away within 
that age, whether ſhe conſent or no, is prohibited by 
this act. 2 It. 182. | - 


By the 13 Ed. 1. ft. 1. c. | 34. Of women carried away 
with the goods of their huſbands ; the king ſhall have the ſuit 
for the goods fo taken away. | 


Of women carried away] This is to be underſtood of a 
violent taking away by any perſon ; and fo this action 
may be brought againſt women as well as men. 2 rf. 
435. . e 


The king ſhall have the fait] Vet may the huſband alſo hs: 
have his action of treſpaſs, both by the common law, and ci 


by the ſtatute of the 3 Ed. 1. c. 13. 2 1nfl. 434. | 
Taking a wo- 3. By the 3 H. 7. c. 2. Where women, as well maidens, 
i fd. 4, widows, and wives, having ſubſtances, ſome in goods move- 
able, and ſome in lands and tenements, and ſame being heirs ap- 
parent unto their anceſtors for the lucre of ſuch ſubſtances be 
oftentimes taten by miſdoers, contrary to their will, and after 
married to ſuch miſdoers, or to other by their aſſent, or de- 
foiled ; it is enatted, that what perſon that taketh any woman 
fo againſt her will unlawfully, that is to ſay, maid, widow, 
or wife, that ſuch taking, procuring, and abetting to the fame, 
and alſo receiving wittingly the ſame woman fo taken again/? 
her will, and knowing the ſame, be felony ; and that ſuch miſ- 
doers, takers, and procurers to the ſame, and reteitors, BRvw-" 
| | 5 ing 


_ Rape. 


ing the ſaid offence in form aforeſaid, be r eputed and adjudged 
as principal felons. | : | 


Where women, &c.] This act, on the offender's part, 
doth extend to all degrees, and to all perſons ; but ex- 
tendeth not to all women. For on the woman's part, 
three things are neceſſarily required to make the offence 
felony ; 1. That the maid wife or widow have lands or 
tenements or moveable goods, or be an heir apparent. 
2. That ſhe be taken away againſt her will. 3. That 
ſhe be married to the miſdoer, or. to ſome other by his 
conſent, or be defiled (that is, carnally known). For if 
theſe concur not, the miſdoer is no felon within this ſta- 
tute, but otherwiſe to be puniſhed. 3 fl. 61. 


Contrary to their will] It is no manner of excuſe, that 


the woman at firſt was taken away with her own conſent _ 


becauſe if ſhe afterwards refuſe to continue with the of- 
fender, and be forced againſt her will, ſhe may from that 
time as properly be ſaid to be taken againſt her will as if 


ſhe had never given any conſent at all: for till the force 


was put upon her, ſhe was in her own power. 1 Haw. 110. 
And it is not material, whether a woman ſo taken away 
be at laſt married or dehled, with her own conſent or not, 
if ſhe were under the force at the time ; becauſe the of- 
fender is in both caſes equally within the words of the 
ſtatute, and ſhall not be conſtrued to be out of the mean- 


ing of it, for having prevailed over the weakneſs of a wo- 


man, whom by ſo baſe means he got into his power, 1 
Haw. 110. | 


Receiving wittingly the ſame woman] But by a conſtrue- 
tion of the common law, they that receive the miſdoers, 
and not the woman, are only acceſſaries, and not prin- 


cipal felons. 3 Inf. 61, 62. 


Be felony] And by the 39 El. : 9. The benefit of cler- 
gy is taken away from the principals, procurers, and ac- 
cellaries before... . | 3 

And for the proof of this felony the woman may be ad- 


mitted an evidence againſt the miſdoer, tho' married to 


him ; hecauſe ſuch marriage was founded in force and 
terror; and becauſe, as ſuch caſes are generally contrived 
ſo heinous a crime would go unpuniſhed, unleſs the teſti- 
mony of the woman ſhould be received. Gib/. 418. : 
And when a woman is taken by force in one county, 
and married in another county, the offender may be in- 


dicted and found guilty in ſuch other county; becauſe the 


cons 
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continuing of the force there, amounts to a forcible taking 
within the ſtatute. 1 Haw. 110. 


Taking a wo- 


4. By the 4 & 5 P. & M. c. 8. It /hall not be lawful to 
any perſon to take or convey away, or cauſe to be taken or convey- 
ed away, any maid or woman child unmarried, being within 
the age of ſixteen years, out of the poſſeſſion cuſtody or governance 
and againſt the will of her father or of ſuch per ſon to whom by 
his will or other act he appointed her guardian; except ſuch 
taking and conveying away as ſhall be made without fraud, by 
or for her maſter or miſtreſs, or ber guardian in focage, or 
guardian in chivalry, 1. 2. 

And if any perſon above the age of fourteen years, ſhall un- 


lawfully take or convey, or cauſe to be taken or conveyed any 


maid or woman child unmarried being within the age of ſixteen 
years, out of the poſſeſſion and againſt the will of her father or 
mother or guardian; he ſhall, on convittion and attainder by 
the order and due courſe of the laws of this realm, be impriſoned 
for two years, or elſe pay ſuch fine as ſpall be aſſeſſed by the 
court of ſtar chamber, ſ. 

And if any perſon ſhall þ take away or cauſe to be taken 
away, and defirur,” any ſuch maid or woman child; or ſhall 
againft the will of or unknown to her father if be be living, or 
against the will of or unknown to her mother (having the cuſtody 
of her) if he be dead; by ſecret letters, meſſages, or other- 
wiſe, contract matrimony with her be ſhall, being theresf 
lawfully convicted as aforeſaid, be impriſoned for five years, 
or elſe pay ſuch fine as fhall be aſſeſſed by the ſaid court. The 


one moiety of which fines ſhall be, half to the ting, and half to 


. the party grieved, ſ. 4. 


And the king and queen's honourable council of the flar cham- 


: ber, by bill of complaint or information, and juſtices of aſſize by 


inguiſition or inditiment, ſhall have power to hear and deter- 
mine the ſaid effences ; upon every which indiciment and inqui- 


| fitions ſuch proceſs ſhall be awarded, as upon an indiftment of 


treſpaſs at common law, 1.5, 

And if any woman child or maiden, being above the age of 
twelve years, and under the age of ſixteen, do conſent or agree 
to ſuch perſon that ſhall ſo make any contract of matrimony ; 
her next of hin, to whom the inheritance bail come after her 
-drceaſe, ſhall have all ſuch lands as ſhe had in poſſeſſion rever- 
firm er remainder at the time of ſuch aſſent, during the life of 
ſuch perſon that ſhall ſo contract matrimony ; and aſter her de- 
ceaſe the ſame ſhall come to ſuch perſon as they ſhould have dont 
in caſe this act had not been made, other than to him only that 


fo ſhall contract matrimony, ſ. 6. 
5 | Pra- 
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Provided, that this ſhall not extend ta any orphans in Lon- 
don, or any other city borough or town, where orphans are 
commonly provided for by grant or cuſtom ; but the lord mayor 
and aldermen of London, and the head officers in other cities 
boroughs or towns, may take ſuch order therein as they have 
been wont. ſ. 7 | 


It ſhall not be lawful] This clauſe is but a declaration of 


the common law; by which any perſon might be fined 


and impriſoned for the offence therein ſpecified and con- 
tained : and the ſtatute is only an aggravation of puniſh- 
ment, and doth not create an offence, Gib. 419. 


 Againft the will of ber father] H. 15 G. 2. K. againſt 


; Cornforth and others. The court granted an information 


againſt the defendants, for taking away a natural daugh- 
ter under ſixteen, under the care of her putative father; 
being of opinion it was within this ſtatute. Str. 1162. 


Against the will of her father or mother or guardian] In the 
caſe of Twifleton and King, M. 20 C. 2. it was alledged, 


that the girl conſented to go; but the court took no 


notice of that: and it being plainly againſt the will of 


the parents, the jury were directed to find the parties 


guilty. 2 Keb. 432. | 


By ſecret letters, meſſages, or otherwiſe] The mother of 
one Tibboth, fearing that her only daughter might be 
ſtolen, entreated the lady Gore to take her into her family; 
who married her (being under the age of ſixteen) to her 
ſon, without conſent of the mother, who was alſo her 


guardian. But the eſtate being ſued for by Hicks accord- | 


ing to the tenor of the ſtatute, and it appearing to the 
court that the marriage was ſolemnized by a lawful mini- 
ſter, in the church, at a canonical hour, before ſeveral 
people, and while the church doors were open ; the caſe 
was found not to be within the deſign and intention of this 
ſtatute ; nor could the plaintiff prove any thing to make 
a forfeiture : ſo he was nonſuit. Gibſe 420, 


Honourable council of the flar chamber] It is declared in 
Moor's caſe, that inaſmuch as there are no negative words 
in this new conveyance of power to the ſtar chamber, and 
the court of king's bench had a right to hear and deter- 
mine before the ſtatute; the ſame power which they had 
by the common law ſtill remaineth to them, notwith- 
ſtanding the ſtatute ; and that ſo it would have been, tho? 


the court of ſtar chamber had ſtill continued. And it 


appears 
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appears that one Story was fined 1000 by the court of 
king's bench, for taking away a young woman under 
ſixteen out of her mother's cuſtody ;' and two women 
who were aſſiſtants 501 each; and all bound to the good 
behaviour, the firſt for five years, and the two others for 


one year. Gib/. 420. 


5. By the 13 Ed. 1. ft. 1. c. 34. Fa man do rdviſha 
woman married, maid, or other, where fhe did not conſent, 


neither before nor after; he ſhall have judgment of life and of 


member: And where a man rauiſbeth a woman married, lady, 
damoſel, or other, with force, altho ſhe conſent after; be ſhall 
have ſuch b as before is ſaid, if he be attainted at the 
king's ſuit, and there the king ſhall have the ſuit, 


He fhall have judgment of life and of member That is, he 
ſhall be attainted of felony. And this is to be underſtood, 


upon an appeal to be brought by the party raviſhed. But 
if ſhe did conſent, either before or aiter, ſhe ſhall have 
no appeal. 2 Inft. 433. 434 


I be be attainted at the king's ſuit] And not at the ſuit of 
the party upon an appeal, as in the former caſe : for here 


it is ſuppoſed, that ſhe conſenteth afterwards; which bays 


reth her appeal. 2 nfl. 4 34. 


By the 6 R. 2. c. 6. Apain/t the . and raviſhers 
of ladies, and the daughters of noblemen, and other women, it 


is ordained, that whereſsever they be raviſhed, and after ſuch 


rape do conſent to ſuch raviſhers, that as well the raviſhers, as 
they that be raviſhed, be from thencefor th aiſabled to have or 


—_— all inheritance dower or joint feoffment, after the death 


their huſbands and ance/iors. And the next of Blood jhall 
ave title immediately after {E rape to enter. And the huſ- 
bands of fuch women, if they have huſbands, or if they have 


not then their fathers or other next of blood ſhall have their ſuit 


againſt tht raviſhers, to have them thereof convict of life and 
member, alths* the ſame woman r Gf ſuch rape do conſent to the 
raviſher : And the defendant ſhall not wage batte!, but be tried 
by inguiſition of the country. Saving to the king l other lords 
the eſcheats of ſuch raviſhers, if they be thereof convict. 


Shall have their fait] That i is, by appeal, 
By the 18 El. c. 7. For the repreſſing of the mat wicked 


end felonious rapes or raviſhments of women, maids, ves, 
and damoſels ; it is enacted, that if any perſon ſhall commit any 
manner of felonious rape or raviſiment, he 1 be guilty of fe- 


lony without benefit of clergy, p 
And 
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And all rapes are commonly excepted out of the acts 
of general pardon. 


Rate for the "Oy of the church : See Church. 


. 


HE office of reader is one of the five inferior orders 


in the Romiſh church. 

And in this kingdom, in churches or chapels where 
there is only a very ſmall endowment, and no clergyman 
will take upon him the charge or cure thereof, it hath 
been uſual to admit readers, to the end that Ain! ervice 
in ſuch places might not altogether be neglected. 

It is ſaid, that readers were firſt appointed in the church 
about the third century. In the Greek church they were 
ſaid to have been ordained by the impoſition of hands: 
But whether this was the practice of all the Greek 
churches hath been much queſtioned. 
church it was certainly otherwiſe, The council of Car- 
thage ſpeaks of no other ceremony, but the biſhop's put- 
ting the bible into his hands in the preſence of the people, 
with theſe words, Take this book and be thou a reader 


« of the word of God, which office if thou ſhalt faithful- 


„ly and profitably perform, thou ſhalt have part with 
e thoſe that miniſter in the word of God.” And in Cy- 
prian's time, they ſeem not to have had ſo much of the 
ceremony as delivering the bible to them, but were made 
readers by the biſhop's commiſſion and deputation only, to 
ſuch a ſtation in the church. Bing. Antig. V. 2. p. 31. 
Upon the reformation here, they were required to ſub- 

ſcribe to the following injunctions: 


Imprimis, I ſhall not preach or interpret, but only | 


read that which is appointed by publick authority: 
I ſhall not miniſter the ſacraments or other publick rites 


of the church, but bury the dead, and purify women after x 


their childbirth : . 
I ſhall keep the Tegiſter dock 6 to the injunc- 


tions: 


J ſhall' uſe r in apparel, and eſpecially in the | 


church at common prayer: 


I ſhall move men to quiet and concord, and not give 


them cauſe of offence: 
I ſhall 
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I ſhall bring into my ordinary, teſtimony. of my be⸗ 
haviour, from the honeſt of the pariſh where I dwell, 


within one half year next following: 

E ſhall give place upon convenient warning ſo thou 
by the ordinary, if any learned minifter ſhall be 7 
there at the ſuit of the patron of the pariſh : 

I ſhall claim no more of the fruits ſequeſtred of ſuch 
cure where I ſhall ſerve, but as it ſhall be thought meet 
to the wiſdom of the ordinary : 

I ſhall daily at the leaſt read one chapter of the old tef- 
tament, and one other of the new, with good adviſement, 
to the increaſe of my knowledge: ' 

I ſhall not appoint in my room, by — of wy ab- 
ſence or ſickneſs, any other man; but ſhall leave it to the 
ſuit of the pariſh to the ordinary, for aſſigning ſome other 
able man: 

I ball not read but in poorer pariſhes deſtitute of in- 
cumbents, except in the time of ſickneſs, or for other 
good conſiderations to be allowed, by the ordinary : 

I ſhall not openly intermeddle with any artificers oc- 
cupations, as covetouſly to ſeek a gain thereby; having 
in eccleſiaſtical living the ſum of twenty nobles or above 
by the year.” 


This was reſolved to be put to all readers and deacons 


by the reſpective biſhops, and is ſigned by both the arch- 


biſhops, together with the biſhops | of London, Wincheſ- 
ter, Ely, Sarum, Carliſle, Cheſter, Exeter, Bath and 
Wes, and Glouceſter. Strype's Annals. V. I. p. 306. 
By the foundation of divers hoſpitals, there are to be 
readers of prayers there, who ate. uſually licenſed by the 
WON, | | 


Kending deſk. See 8 
Refuſal. See Benefice. 


Regiſter. Ne 


O far as this officer is to be conſidered folely i in the- 
otaty 


capacity of a notary publick, ſee the title N 
| Publick. | 


1. Can. 123. No chancellor, commiſſary, archdedeoi, 


official, or any other perſon uſing ecclefiaſticab juriſdic- 


tion, ſhall ſpeed. any judicial my _— of? contentious 


- of. 
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or voluntary juriſdiction, except he have the ordinary re- 
giſter of that court, or his lawful deputy ; or if he or they 
will not or cannot be preſent, then ſuch perſons as by 
law are allowed in that behalf to write ot ſpeed the fame, 
under pain of ſuſpenſion ipſo facto 


And this is according to the rule of the ancient? eanon 


law; which, to prevent falſifications, requireth the” acts 


to be written by ſome publick perſon (if he may be had). 


or elſe by two ther credible perſons: and the credit which 


the canon law gives to a notary publick is, that his tefti- 


mony ſhall be equal to'that of two witneſſes, Gibſ. 996. 
2. Can. 134. If any regiſter, or his deputy or ſubſtitute 
whatſoever, ſhall receive anygertificate without the know- 


ledge and conſent of the judge vf the court; or willingly 
omit to cauſe. any perſon (cited to appear upon any court 


day) to be called; or unduly put off and defer the exa- 
mination of witneſſes to be examined by a day fet and 
aſſigned by the judge; or do not obey and obſerve the 
judicial and lawful monition of the ſaid judge; or omit 
to write or cauſe to be written ſuch citations and decrees 
as are to be put in execution and ſet forth before the next 
court day; or ſhall not cauſe all teſtaments exhibited into 
his office to be regiſtred within a convenient time; or ſhall 
ſet down or enact, as decreed by the judge, any thing 
falſe or conceited by himſelf, not ſo ordered or decreed 
by the judge; or in the tranſmiſſion of proceſſes to the 
judge ad quem, ſhall add or inſert any falſhood or untruth, 
or omit any thing therein, either by cunning or by groſs 
negligence ; or in cauſes of inſtance, or promoted of office, 
ſhall receive any reward in favour of either party, or be 


of council directly or indirectly with either of the parties 


in ſuit; or in the execution of their office ſhall do ought 


elſe maliciouſly, or fraudulently, whereby the ſaid eccle- 


ſiaſtical judge or his proceedings may be ſlandred'or de- 
famed : we will and ordain, that the faid regiſter, or his 


deputy or ſubſtitute, offending in all, or any of the pre- 


miſſes, ſhall by the biſhop of the dioceſe be ſuſpended from 


the exerciſe of his office, for the ſpace of one two or three 


F 


months or more, according to the quality of his offence ; 


and that the ſaid biſhop' ſhall aſſign ſome other publick 


notary to execute and diſcharge ali things pertaining to 
his office, during the time of his ſaid ſuſpenſion. | 
3. DrGodolphin fays, If there be a queſtion between 
two perſons touching ſeveral grants, which of them ſhall 
be regiſter of the biſhop's court; this ſhall not be tried 
in the biſhop's court, but at the common law: for-altho? 

| | the 
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that Shaw had confeſſed himſelf guilty of ſeveral omiſſions 


the ſubjectum circa quod be ſpiritual, yet the office it ſelf J 
is temporal. God. 125. | | 8 
So in the caſe of K. and Ward, H. 4 G. 2. There was 0 
a mandamus to Dr Ward the commiſſary, to admit Henry 1 
Dryden to be deputy regiſter of the archbiſhop of York's t 
court; ſuggeſting that Dr Thomas Sharpe had been ad- Y 
mitted to the office, to execute the ſame by himſelf or his & 
deputy; that he had appointed Dryden (who is averred < 
to be a fit perſon) to be his deputy, whom the commiſſary . 
had refuſed to admit, to the great damage of Dr Sharpe 5 
who, complains ; and therefore the writ commands the 8 
commiſſary to admit and ſwear Dryden, or ſhew cauſe to 4 
the contrary. To this the commiſſary returns; that long 
before the conſtituting Dryden to be deputy, John Sharpe 8 
and Thomas Sharpe were admitted to the office as prin- 2 
cipals, to hold for their lives, and the life of the ſurvivor; qi 
that they, in the year 1714, appointed John Shaw to be Ki 
their deputy, who executed the office till John Sharpe » 
died ; that Thomas Sharpe ſurvived, and on May 12, 15 
1727, by a new appointment conſtituted Shaw his deputy, ki 
who was admitted, and executed the office until ſuſpended 8 
in the manner after mentioned; that Shaw at the time of l 
his admiſſion took an oath, that he would juſtly and ho- 5 
neſtly execute the office, without favour or reward, and . 
do every thing incumbent on the office, and not be an 5 
exacter or greedy of rewards; and then ſets forth the Ki 
4 134th Canon; and further, that whilſt Shaw was deputy, : 
6 ſeveral proctors of the court on the ſixteenth of February pu 
4 1727 exhibited to the commiſſary ſeveral articles againſt ; 
: him, complaining of divers miſbehaviours in his office, I 1 
1 contrary to ſeveral oſ the particulars ſet forth in the ſaid Y 
1 canon; that Shaw being ſummoned on the ſixth of April, 5 
18 1728, gave in his anſwer-in writing (which is ſet forth); 15 
| and then the return goes on, that foraſmuch as it appear- = 
& ed to the commiſſary that the anſwer was inſufficient, and ne) 


and extortions in the exerciſe of his office, therefore upon ed 


— — - 
x 


1 

| | complaint thereof to the archbiſhop, he on the twenty- 1 e 
Sl * 4 firſt of May 1728, by his commiſſion under. his archiepiſ- his 
= 4 * copal ſeal directed to the commiſſary, and reciting that 7 
no : Shaw had been guilty in the manner beforementioned, Fa 
=. doth therefore impower the commiſſary to ſuſpend him bef, 
1 and aſſume another notary publick ; that by virtue hereof, Nh 
1 he on the twenty fourth of May 1728 ſuſpended Shaw for 2 
| five years, and aſſumed Joſeph Leech a notary publick, 


who before the conſtituting Dryden to be deputy, took 
| upon 


©” 
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upon him and hath ever fince executed the office; that 


- Shaw appealed, and in that appeal alledged, that on the 
twenty third of May 1728 he reſigned the office, and that 


Dr Sharpe had appointed William Smith to be deputy ; 
that delegates were appointed, who on the twenty third 
of October 1728 iſſued an inhibition to the commiſſary, 
that pending the appeal he ſhould do nothing to the pre- 
judice of the appellant; that the appeal remains undeter- 
mined; and for theſe reaſons he cannot admit Dryden to 
be the deputy of Dr Sharpe, Strange argued, that the 
return was ill, and that there ought to be a peremptory 
mandamus ; which argument was to the following effect ; 
« I muſt oblerve in general, that there is no incapacity 
returned in Dryden, no want of any regular appointment 
or deputation; on the contrary it appears, that Dr Sharpe 
had a power to make a deputy, and that he hath executed 
it with regard to Dryden : As therefore Dryden hath pri- 
ma facie a regular title to the office, the commiſſary who 
is to admit him ought not to refuſe to do his duty; eſpe- 
cially conieerIOgy that the admiſſion gives no right, but 
only a legal poſſeſſion, to enable him to aſſert his right if 
he has any : And upon this foundation it 1s, that non fuit 
electus hath been held no good return to a mandamus to 
ſwear in a churchwarden, becauſe it is directed only to a 


miniſterial officer, who is to do his duty, and no inconve- 


nience can follow; for if the party hath a right, he ought. 
to be admitted; if he hath not, the admiſſion will do him 
no good: This effect of a mandamus to admit, was laid 
down in the caſe of the king againſt the dean and chapter 
of Dublin, H. 7 G. which was a mandamus to admit one 
Dougate to his ſeat in the choir and his voice in the chap- 
ter; for wherever the office is but miniſterial, he is to 
execute his part, let the conſequence be what it will: In 
the caſe of the king and Simpſon, M. 11 G. there was a 
mandamus to the archdeacon of Colcheſter, to ſwear Rod- 
ney Fane into the office of churchwarden ; the archdea- 
con returned, that before the coming of the writ he receiv- 


ed an inhibition from the biſhop; but the court held 


that was no excuſe, and that a miniſterial officer is to do 
his duty, whether the act will be of any validity or not: 
In the caſe of Taylor and Raymond, M. 
damus to ſwear in a churchwarden, it was returned, that, 
before the coming of the writ he had ſworn in another, 
and it was held an ill return, for be the right which way, 
it will, the officer is to do his duty: Theſe two laſt caſes, 
are both in point; in one there was an inhibition (as 

| | | there 


4 G. to a man- 
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there is in this caſe), and in the other there was another 


officer, as they pretend there is here, to wit, Joſeph 
Leech : But whar is that inhibition? it is, to do nothing 


that may/prejudice the appeal: Can this hurt Shaw? no; 


if he is relieved on the appeal, he will be reſtored, tho? 
another is admitted; if he is not relieved, it muſt be for 
want of a right, and he will not be capable of ſuffering 
any prejudice by the other's admiſſion : But, what takes 
off all pretence of the inhibition's being material in this 
caſe is, that it appears by Shaw's own ſhewing, that he 
had the day before his ſuſpenſion ſutrendrec l de puta- 
tion; and that accounts for the laſt part of the return, 
that the appeal is undetermined, it not being of any con- 
ſequence to Shaw to proſecute it any further; beſides, 
this would be to deprive Dr Sharpe of the benefit of this 
office as long as Shaw ſhould think fit to fleep upon the ap- 
peal,, Dr Sharpe having no power to expedite the deter- 


mination: A deputy is but at will ; and this is to deprive 


Dr Sharpe of his will for five years; which ſuſpenſion ! 


take to be illegal; for the expreſſion in the canon of ſuch 


a number of months or more, muſt have a reaſonable con- 
ſtruction, and can never be extended to five years : Shaw 
is intirely diveſted of the office, which anſwers the pur. 
poſe of reformation better than a bare ſuſpenſion : As 
therefore the office is vacant, there can be no reaſon why 
the commiſſary ſhould refuſe to fill it up; and a peremp- 
tory mandamus ought to go.” And by the court: Surely 


it is attempting too much, to ſupport this as a good re- 
turn; the effect of IE aid down, is certain- 


ly ſo, that it gives no right: The canon only intended, 
that the biſhop ſhould ſuſpend, where the principal would 
not revoke; but an actual revocation is better than a ſul- 
penſion : It would be carrying the power of inhibitions a 
great way, if we ſhould allow them the force contended 
for by the return : We are therefore all of opinion, that 
the return is ill. Then exception was taken to the writ, 
that a mandamus would not lie for a deputy ; and for this 
was cited 6 Mod. 18. where Holt chief juſtice lays it down, 
that for a deputy a mandamus will not lie: But it was 
anſwered, that this is not a mandamus for the deputy, 
but for the principal to be admitted to have a deputy ; the 
refuſaV"of Dryden is laid to be, to the great damage of Dr 


' Sharpe, and therefore to do Dr Sharpe right in the pre- 


miſſes is the writ awarded; it appears Dr Sharpe has a 
freehold in the office, ſo tho? his deputy is but at will, he 
hath it for life; and in 1 Ventr. 110. a mandamus was 

| - granted 
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granted to reſtore a perſon to the office of deputy ſteward 


of the court of the council of the Marches, and it was 


held to lie for a. reyocable deputy, becauſe the principal 
hath no other way to get him admitted ; and in the report 


of the ſame caſe in 1 Lev. 306. it is ſaid by the court, 


that altho' a mandamus doth not lie for a deputy, yet it 
lies for him who deputes him, to have him admitted of 
reſtored, for otherwiſe he may be deprived of his power to 
make a deputy. Then it was further objected, that a 
mandagys doth not lie for a ſpiritual office; and for this 
were eit 

mandamus will not lie for a proftor, who belongeth as 
much to the eccleſiaſtical court as the regiſter doth : Unto 
which it was anſwered, that this is not any objection; 
a mandamus hath been granted to admit an under-ſchool= 
maſter, and yet ſchoolmaſters are within the canons of 
1603 as well as regiſters; ſo in the caſe of Mr, Folks 


lately, for the office of apparitor-general of the archbiſhop 


of Canterbury; ſo it hath been often granted for a pariſh 
clerk; for a ſexton; ſo in like manner it was granted to 
reſtore Dr Bentley to his degrees; and to admit Dr Sher- 
lock to a prebend at Norwich; and it is to be obſerved, 
that no aſſize will lie for this office, therefore if the party 
hath not this remedy, he hath none; the reaſon why it 
was refuſed to a proctor was, becauſe it did not appear 
what intereſt he had, but here appears a freehold. - And 
by the court; We all think this writ is good, notwith- 
ſtanding the exceptions that have been taken, and there- 
fore a peremptory mandamus mult go. Str. 893. 
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divers caſes, where it was determined that x 
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1,FF\HE keeping of a church bock, for the age of Regiger of chrir- 
thoſe that ſhould be born and chriftened in the teuings, marria- 
pariſh, began in the thirtieth year of king Henry the“ ma. 


eighth. God. 144, 145. 3 Burnet 139. 7 
And the following canon, in the main of it, was only 
a reinforcement of one of the lord Cromwell's injunctions 


in the year 1538; which was continued in thoſe of king 


Edward the fixth, and of queen Elizabeth; in whoſe 


reign, 'a-proteftation being appointed to be made by mini- 


ſters at inſtitution, one head of it was,. I ſhall keep 
the regiſter book, according to the queen's majeſty's in- 


junctions. Gibf, 20% * 
3 


Vor. III. 5 By 


#* 
* 


f 


_ ; * l . \ 
4 27724 Vegiſter book. 

By Can. 70. In every pariſh church and chapel within this 
realm, ſhall be provided one parchment book at the charge of the 
i pariſh, wherein ſhall be written the day and year of every 
4 : chriſtening, wedding, and burial, which have been in the pariſh 

4 "ence the time that the law was firſt made in that behalf, fo 
Jar as the ancient books thereof can be procured, but eſpecially 
fince the beginning of the reign of the late queen. And for the 
| ſafe keeping of the ſaid boot, the churchwardens, at the charge 
| ] / the pariſh, ſhall provide one ſure coffer, and three locks and 
1 keys; whereof one to remain with the miniſter, * the other 

| rwo with the churchwardens ſeverally ; ſo that neithe the mini- 
| ier without the two churchwardens, nor the churchwarden; 

| without the miniſter, ſhall at any time take that book out of the 
1 ſaid coffer. And henceforth upon every ſabbath day, immedi- 
# | 2 ately after morning or evening prayer, the miniſter and church- 
= wardens ſhall take the ſaid parchment book out of the ſaid coffer, 
| and the miniſter in the preſence of the churchwardens ſhall 
4 | ' write and record in the ſaid book, the names of all perfons 
_ | chriſtened, together with the names and firnames of their parents, 
| and alſo the names of all perſons married and buried in that | 
| pariſh, in the week before, and the day and year of every ſuch 
chriſtening, marriage, and burial ; and that done, they ſhall 
lay up that book in the coffer as before: And the minifler and { 

churchiuardens, unto every page of that book, when it ſhall be C 

filled with ſuch inſcriptions, fhall ſubſcribe their names. And b 

the churchwardens ſhall once every year, within one month after 0 

the froe and twentieth day 4 March, tranſmit unto the biſhih a 

of the dioceſe or his chancellor, a true copy of the names of all 0 

perſons chriſtened married or burisd in their pariſh in the year 
before (ended the ſaid five and twentieth day of March), and 
the certain days and months in which every ſuch chriſtening 
marriage and burial was had, to be ſubſcribed with the hands 
of the ſaid miniſter and churchwardens, to the end the ſamt 
may faithfully be preſerved in the regiſtry of the ſaid biſhop ; 

which certificate ſhall be received without fee. And if the mi- 

niſter or churchwardens ſhall be negligent in performance of any 
thing herein contained; it fhall be lawful for the biſhop or his 

chancellor to convent them, and proceed againſt every of them as 

contemners of this our conſlitution. > ek 


Shall write and record in the ſaid book] Which book is 
good evidence, and the falſifying of it is puniſhable at 
common law. Gibf. 204. | 

The names ef all perſons chriſtened and alſo of all perſons 
married and buried within that pariſh] That is to ſay, at 
the pariſh church or chapel there reſpectively: for when 


19 
: i it 
vs . i 
R | 
| | 
l We 
bi 

1 "4 

Y 

! + 

« $1 

f | | 
1 | 
= ö 
1 
= 174 [4 U 
\ 10 
1 
0 _ 
l l 4 
} þ 

11 0 
[ 7 U 

A {| 


— 
— 


l 1 
" 
151 
4 
„ 
14 
FR 
l 
„ 


. — 
FF — * IE 
Yrs" vas Pg —— —— 19 Pre 


— 2 
* ＋·— TD CE 
7 — 
DE * 
- r 
— SE . 
— — SECRET nn ee YIAe  So 


Negiſter book. ns 


; this this canon was made, and for all the time before, there 

f the was none chriſtened, married, or buried elſewhere ; except 

every amongſt the papiſts, in whom it was very penal ſo to do ; 

dariſh and the regiſtring and authenticating an act againſt law 

If. fo could not be intended. Nor doth any thing in the act of 

cially toleration require the miniſter to regiſter the chriſtenings 

the marriages or burials of any proteſtant diſſenters, which are 

harge not performed in the church according to the rites of the 

e church of England. And it ſeemeth incongruous and un- 

n juſtifiable for him, to make a record of that, which poſſi- 

. bly, and very probably, he knoweth nothing oß. 
Bae 2. By the 26 G. 2. c. 33. For preventing undue entries Of Marriages in 
of the and abuſes in regiſters of marriages; the churchwardens Particular. 
AE. and chapelwardens of every pariſh or chapelry ſhall pro- 

brech vide proper books of vellum, or good and durable paper, 


coffer, | 


in which all marriages and banns of marriage reſpectively, 


5 ſhall there publiſhed or ſolemnized, ſhall be regiſtred ; and 
ber on. every page thereof ſhall be marked at the top, with the 
rent, figure of the number of every ſuch page, beginning at 
1 that - the ſecond leaf with number one; and every leaf or page 
y ſuch fo numbred ſhall be ruled with lines at proper and equal 
y ſhall diſtances from each other, or as near as may be; and all 
+ hl banns and marriages publiſhed or celebrated in any church 
ball be or chapel, or within any ſuch pariſh or chapelry, ſhall 
And } be reſpectively entred regiſtred printed or written upon, 
þ after or as near as conveniently may be to ſuch ruled lines, 
biſhop and ſhall be ſigned by the parſon vicar miniſter or curate, 
of all or by ſome other perſon in his preſence, and by his direc- 
be year tion; and ſuch entries ſhall be made as aforeſaid, on or 
), and near ſuch lines in ſucceſſive order, where the paper is not 
flening damaged or decayed by accident or length of time, until a 
e hands new book ſhall be thought proper or neceſſary to be pro- 
e ſame vided for the ſame purpoſes, and then the directions afore- 
biſhop ; ſaid ſhall be obſerved in every ſuch new book: and all 
the mi- books provided as aforeſaid, ſhall be deemed to belong to 
f any every ſuch pariſh or chapelry reſpectixely, and ſhall be 
or bis carefully kept and preſerved for publick uſe, /. 14. 
them as And in order to preſerve the evidence of marriages, and 
FA to make the proof thereof more certain and eaſy, and for 
1 3 the direction of miniſters in the celebration of marriages 
00k is and regiſtring thereof, it is enacted, that all marriages 
able at ſhall be ſolemnized in the preſence of two or more credible 
witneſſes, beſides the miniſter who ſhall celebrate the 
perſons lame ; and that immediately after the celebration of every 
ſay, at marriage, an entry thereof ſhall be made in ſuch regiſter 
r when to be kept as aforeſaid ; in which entry or regiſter it ſhall 
this | F 2 be 


Of buria!s in 
particular, 


where no ſuch affidavit ſhall be brought unto him within 


ö 


Regiſter book. 
be expreſſed, that the ſaid marriage was celebrated by 
banns or licence; and if both or either of the parties mar- 
ried by licence be under age, with conſent of the parents 
or guardians as the caſe ſhall be; and ſhall be ſigned by 
the miniſter with his proper addition, and alſo by the par- 
ties married, and atteſted by ſuch two witneſſes; which 
entry ſhall be made in the form or to the effect following; 


e e e 
ab 1 Las oh 173 rer 85 _ f [a 
pri ——— we married in wi Age 


banns ; : | | ? ; f parents 1 | 3 5 
auf; with conſent "al guardians. ela a aber. lf 


* 


e Curate , 5 


4. : 318 5 7 5 ; | f : TY. 'A.B. | © | 7 N 
This marriage was ſolemnixed between uw C.. J * the br. 
ie 1 


in the year 


And if any perſon ſhall, with intent to elude the force 
of this act, knowingly and wilfully inſert, or cauſe to be 
inſerted in the regiſter book of ſuch parifh or chapelry as 
aforeſaid, any falſe entry of any matter or thing relating 
to any marriage; or falſly make alter forge or counterfeit 

any ſuch entry inCuch regiſter, or cauſe or procure the 
ſame to be done, or act or aſſiſt therein; or utter or pub- 
liſh as true any ſuch falſe altered forged or counterfeited 
regiſter as aforeſaid, or a copy thereof, knowing the ſame 
to be falſe altered forged or counterfeited; or ſhall wil- 
fully deſtcoy,zor cauſe or procure to be deſtroyed, any 
regiſter book of marriages, or any part of fuch regiſter 
book, with intent to avoid any marriage, or to ſubject any 
perſon to any of the penalties of this act; he ſhall be 
guilty of felony without benefit of clergy. /. 16. 
3. By the 30 C. 2. c. 3. for burying in woollen, it is 
enacted, that the miniſter of every pariſh ſhall keep a 
regiſter, in'a book to be provided at the charge of the 
pariſh, and make a true entry of all burials within his 


- pariſh, and of all affidavits of perſons being buried in 


*-woollen brought unto him according to the ſaid act; and 


the 


4 * 


force 

to be 

ry 28 

lating 

terfeit 
re the 
r pub- 
rfeited 
e ſame 
II wil- 
d, any 
egiſter 
ct any 
zall de 


1, it is 
keep 4 
of the 
1in bis 
ried in 
; and 
within 


the 


Regifer book. 


the time therein limited, he ſhall enter a memorial there- 


5 


of in the ſaid regiſtry, againſt the name of the party ins 


terred, and of the time when he notified the ſame to the 


churchwardens or overſeers of the poor according to the 
ſaid act. þ 7. ; 


F. 60.2. Dormer and Ekyns. Mr. Abney moved for 


an information in the court of king's bench againſt Mr. 
Ekyns, rector of the pariſh church of Walton, and 


againſt Mr Bonner curate of the ſame church, for refuſing” 


to give Mr Dormer copies of certain parts of a regiſter 
belonging to that pariſh, and likewiſe for refuſing to give 


him a certificate of certain perſons of the family of the 


Dormers being born in that pariſh. He ſaid, that an 
ejectment was depending in this court, at the time this 
refuſal was made, and ſtil] continued to be fo, between 
Mr Dormer and Mr Parkerſon and his wife, concerning 
certain lands which the plaintiff claimed as heir male of 
the Dormer family. Several of that family were born in 
the pariſh of Walton; and for this reafon it was neceſſary 
to have copies of ſeveral parts of the regiſter, andJikewiſe 
a certificate of the birth of many in that family. Accord- 
ingly Mr. Dormer made his application to the rector and 
curate of that pariſh for this purpoſe, and offered to pay 


them for the ae 205 they refufed letting him have 


them; and the only reaſon they gave was, that Mr Par- 
kerſon and. his wife were the defendants, and they would 
do nothing to their prejudice. Of this fact he ſaid he had 
an affidavit ; and for ſuch an extraordinary denial of juſtice 
he hoped the court would grant an information. The 
court (aid, you have a right to inſpect the publick books 
of the pariſh ; but cannot oblige the rector or curate to 
make you out either copies of thoſe books, or a certifi- 
cate; for which reaſon, they could not grant the motion. 
Upon this he changed his motion, and defired a rule to 
inſpect thoſe books. The court ſaid, mobil; to inſpect 
the publick books of corporations, the grant without an 
affidavit; but in motions to inſpect the publick books of a 
pariſh, an affidavit is always requifite. By ſuch affidavit, 
they ſaid too, it muſt be ſworn, that the copies of them 
are neceſſary to be produced in evidence at a trial of a 
cauſe depending, and likewiſe that the inſpection of thoſe 


books to take copies has been demanded and refuſed. Now 


in the preſent caſe, the firſt part was ſworn to, but not 
the latter; for which reaſon the court refuſed to make 


2ny rule at preſent, 2 Barnard. 269. 
Go [Note, 


27 F Regiſter bodk:. 


[Note, the regiſter book belongs to the pariſh, and the 
Ment alone is not intruſted with the keeping of it, 
much leſs the curate. But by the canon abovementioned 
it is to be kept under three locks, the key of one only of 
which locks the miniſter is to keep, and the churchwar- 
= dens the other two, So that the application in ſuch caſe, 
= - as it ſeeemeth, vent to be to the * and church | 
4 wardens, * 3 | 5 


Repair of the church See Church 


B Veldente. 


+ Reſidemee by ca- OTH O. The biſhop ſhall dls that in every 
5 church there ſhall be one reſident, who ſhall take 
care of the cure of ſouls, and exerciſe himſelf profitably 
and honeſtly in performing divine ſervice and adminiſtra- 

tion of the ſacraments. þ - han 36. 

The rule of the ancient canon law was, that if a'cler- 
gyman deſerted his church or prebend, without juſt and 
neceſſary cauſe, and eſpecially without the conſent of the 
dioceſan, he ſhould be deprived. . And agreeable hereunto 
was the practice in this realm; for tho? ſometimes the bi- 
ſhop proceeded only to ſequeſtration or other cenſures of 
an inferior nature, yet the more frequent puniſhment was 4 

5 deprivation. Gibſ. 827. 
Reſidence by the 2+ Regularly, perſonal reſidence is required of eccleſi- 
common law. aſtical perſons upon their cures; and to that end, by the 

common law, if he that hath a benefice with cure be cho- 
ſen to an office of bailiff, or bedle, or the like ſecular 
office, he may have the king's writ for his diſcharge, 
2 Ini. 625. 

For the intenmengdif the common law is, that a clerk 
is reſident upon his cure; inſomuch that in an action of 
debt brought againſt J..S. rector of D. the defendant 
pleading that he was demurrant and converſant at H. in 
another county, the plea was over- ruled; for ſince the de- 
fendant denied not that he was rector of the church of D. 
he ſhall be deemed by law to be demurrant and conver- 
fant there for the cure of ſouls. 2 1H. 625. 

3. By the ſtatute of the articuli cleri, ꝙ Ed. 2. ft. . c. 8. 
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Jlows : 


Liþ 


Reſidence. 


Aſſe barons of the king's exchequer, claiming by their privilege, 


that they ought to make anſwer to no complainant out of the 


ſame place, do extend the ſame privilege unto clerks abiding 


there, called to orders or unto reſidence, and inhibit ordinaries 
that by no means or for any cauſe, ſo long as' they be in the 
exchequer, or in the king's ſervice, they ſhall not call them to 
judgment : Unto which it is anſwered, 7: pleaſeth our lord 
the king, that ſuch clerks as attend in his ſervice, if they 
offend, ſhall be correct by their ordinaries, like as other; but 
fo long as they are occupied about the exchequer, they ſhall not 
be bound to keep reſidence in their churches : And this is added 
of new by the king's council; The king and his anceſtors, ſince 
time out of mind, have uſed that clerks whith are employed in 
his ſervice, during ſuch time as they are in ſervice, ſhall not be 
compelled to keep reſidence at their benefices ; and ſuch things as 
be thought neceſſary for the king and commonwealth, ought not 

to be ſaid to be prejudicial to the liberty of the church. © 


If they offend] This extendeth only to offences or 
crimes, whereof the eccleſiaſtical court hath cognizance 
as hereſy, adultery, and the like ; which the ordinary may 
correct; and not unto civil actions. 2 Inf. 624. 


| Added of new by the king's council] By this is meant the 
parliament, or common council of the realm, as it is 
termed in original writs, and in other legal records, and 
ſo it is taken in other acts of parliament, and in the pre- 
amble of this act alſo. 2 nfl. 624. | 


: That clerks which are employed in his ſervice] This is ge- 
neral, and not limited (as the former is) to the privilege 
of the exchequer ; but extendeth to any other ſervice for 
the king and common wealth ; as if he be employed as an 
ambaſſador into any foreign nation, or the like ſervice of 
the king, which is for the publick, which ever muſt b 

preferred before the private. 2 IAH. 624. „ 


The king and his anceſtors ſince time out of mind haue 2 
The clergy in this parhament inveighing vehemently 
againſt this anſwer, and that it tended to the breach of the 
eccleſiaſtical liberty, which was granted to them by magna 
charta, * often confirmed by other acts of parliament, 


© k 


that the church of England ſhall be free; to this it was an- 
iwered, that the words ſubſequent in the magna charta 
explained theſe words, and /hall have all ker whale rights 
and liberties inuiolable; ſo as the clergy cannot claim any 


right but jus ſuum, nor any liberty but /ibertates ſuas (as 


the words are): and the point here in queſtion, viz. to 
"©: 4 | proceed 


$79 


! 


—_—  - Reſidence. _ 
procced againſt a clerk for non: reſidence, whilft he was in 
the king's ſervice for the commonwealth, was neither 74s 
ſuum, nor libertas ſua, but libertas regis, And therefore 
the parliament thought it fit to declare, that the king and 
his anceſtors had uſed this liberty or-prerogative time out 
of mind: and where it was ſaid, that this tended to the 
prejudice of the liberty of the church, the parliament 
thereto anſwered (which is worthy, lord Coke ſays, to be 
written in letters of gold), Such things as be thought neceſſary 
for the king and commonwealth, .ought not to be ſaid to be pre- 
judicial to the liberty of the church. 2 Inſt. 624. | 


By the 21 H. 8. c. 13. commonly called the ſtatute. of 
non-reſidence : As well every ſpiritual perſon, now being pro- 
moted to any archdeaconry deanry or dignity. in any monaſtery, 
or cathedral church, or other church conuentual or collegiate, or 
being beneficed with any parſonage or Vicarage ; as all and 
every ſpiritual perſon and perſons, which hereafter ſpall be pro- 

moted to any of the ſaid dignities or benefices, with any parſan- 
age or Vicarage, ſhall be perſonally reſident and abiding in at 
and upon his ſaid dignity, prebend, or benefice, or at any one 

- of them at the leaſt; and in «caſe he all not keep refidence at 

one of them as aforeſaid, but avſent himſelf wilfully by the ſpace E. 

of one month together, or by the ſpace of two months to be at 

ſeveral times in any one year, and make his reſidence and abid- 

: ing in any other places by ſuch time; he ſhall forfeit for every 

ſuch default 101, half to the king, and half to him that will | / 

1 

] 


. ſue for the ſame in any of the king's courts by original writ of 
debt bill plaint or information, in which action and ſuit the de- 
fendart fall not wage his law nor have any efſoin or protection 6 
allowed. ſ. 26. | 7 | 7 
And if any perſon or perſons ſhall procure at the court of 


Rome, or elſewvere, any licence or diſptnfation to be non-re- 


ident at their ſaid dignities, prebendi, or benefices, contrary t n 
this act; every fuch perſon, putting in execution any ſuch dij- . 


penſation or licence for himſelf, ſhall. incur the penalty of 20! 
for every time ſo doing, to be forfeited and recover ed as afore- 
ſuid, and ſuch licence or diſpenſation ſhall be void. ſ. 27. 

Provided, that this att of non-reſidence ſhall nat extend nor 
be prefudicical to any ſuch ſpiritual perſon as Hall We... ts 
in the king's ſervice beyond the ſea, nor to any perſon going 10 
any pilgrimage or holy place beyond the ſea, during the time that 
they ſhall ſo be in the king's ſervice, or in the pilgrimage going and 
returning home ; nor to any ſcholar or ſcholars being converſant 
and chiding for fludy, without fraud or covin, at any univer- 
fity within this realm er without ; nor to any of the * 
| BE” 1 
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of the king or | Tue, daily or quarterly attending And abi ding 
in the king's or queen's moſt honourable houſheld; nor to any 


of the chaplains of the prince or princeſs, or any of the king's 


or queen's children, brethren, or ſiſters, attending daily in their 
ſanourable houſholds, during ſo long as they ſhall attend in any 
of their houſholds ; nor to any chaplain of any archbiſhop or bi- 


hap, or of any ſpiritual or temporal lords of the parliament, 
daily attending abiding and remaining in any of | their honour- 
able hauſholds'; nor to any chaplain of any duicheſs, margqueſs, 
counteſs, viſcountsſs, or baroneſs, attending daily and abiding 
in any of their honourable. bauſbolds; nor to any chaplain of the: 
lord chancellor, or treaſurer of England, the king's chamber- 
lain, or fleward of. his hauſhold for the time being, the trea- 
ſurer and controller of the king's moſt honourable haufhold for the 
time being, attending daily in any of their honourable houſpolas; 
nor to any chaplain any f the knights of the honourable order 

of the garter, or of the chief juftice of ihe king's bench, war- 

den of the ports, or of the maſlen of the rolls, nor to any chap- 

lain of the kings ſecretaryy dean of the chapel, amner for the 
time being, daily attending and dwelling in any their houſholds, 


during the time mat they ſhall fo abide and awell without fraud 


or covin, in any of the ſaid honourable haufholds ; nor to the 
maſter of tha rolls, or dean of the arches, nor to any chancellor 
or commiſſaty of any archbiſhop . or biſhop, nar io as many of 
the twelve maſters. of the chancery and twelve) advocates of the 


arches as fhull be ſpiritual men, during fa. long. time as they 


Hall cccupy their ſaid rooms and \offices.; nor: te any ſuch. ſpi- 
ritual perſons as ſhall happen by injunction of the lord chantel- 
ſor, or the king's council, to be bound: to. any daily appearance 
and attendance to anſuwer io the law, during. the time of ſuch in- 
junction. ſ. 28. e 4 

Provided alſo, that it ſpall be lawful to the king, ta give licence 
to every of his own chaplains, for non reſidence upon their be- 
nefices.; any thing in ibis ac? io the- contrary notwith/landing, 
6 DL th 3 | 
Provided alſe, that every dutcheſs, margqueſs,, counteſs, La- 
roneſs, widows, which hall take any huſbands under the degree 
of a baron, may take ſuch number of chaplains as they, might 
have done being widows; and that every ſuch chaplain may 
have like" liberty of non-refidence, as they might have had 
if their ſaid ladies and miſireſſes had kept themſelves widows, 


* 33. 


Promoted to any archdeaconry, deanry, or dignity] Arch- 
deaconries and deanries being mentioned firſt, the word 
dignity (according to the common rule of the interpreta- 

TO tion 
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parſonage. Cre, Elix. 898. 
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tion of ſtatutes) ſhall not extend to higher degrees, as to 


archbiſhops or biſhops ; but only to by ey: of the like 


or inferior nature to thoſe ſpecified. But if a biſhop be 
alſo an archdeacon, dean, or other inferior dignitary (not 
excepted by this ſtatute) by commendam ; he is, as ſuch, 
puniſhable by this ſtatute for non-reſidence. Gib/; 886. 


. Dignity] E. 41 Eliz. Broughton and Gouſley. Informa- 
tion upon the ſtatute for non-reſidence. The defendant 


pleaded, that he was choſen goſpeller in the church of St 


Paul, London; and was reſident there by reaſon of that 
dignity. And it was thereupon demurred. It was argu- 
ed for the plaintiff, that this was not any dignity to ex- 
cuſe the defendant. The civilians divided ſpiritual func. 
tions into three degrees; 1. A function which hath juriſ- 
diction ;' as biſhop, or dean. 2. A ſpiritual adminiſtra- 
tion with a cure; as parſon of a church. 3. They who 
have neither cure nor juriſdiction ; as prebendaries, chap- 


Jains, and ſuch like. And they defined a dignity to be, 


an eccleſiaſtical adminiſtration, with juriſdiction or power 


conjoined; and thereby they excluded the two laſt degrees 


from being any dignity: a multo fortiori, the common 
law doth fo ; and for that purpoſe were cited divers caſes 
where it was ſhewn, that an archdeaeon is not a name of 
dignity ; that a parſon is not a name of dignity; a provoſt; 
a precentor; a chaplain : and particularly, that if a vicar 


of St Paul's hath a benefice with cure, he ought to be re- 


ſident upon it; and yet that this is a greater dignity than 
goſpeller. And of that opinion were Popham and Clinch 
(the other juſtices being abſent) that it was not a dignity 
within this ſtatute. But they would adviſe upon hearing 


the defendant's counſel. And it was adjourned. But af- 


terwards the defendant compounded. Cro. Elix. 663. 


Bienefices, with any parſonage or vicarage] The ſenſe being 


ſomewhat imperfect as theſe words ſtand, and the words 
differing in form of expreſſion from the foregoing part of 
the ſentence; there ſeemeth to have been a miſtake either 


in the record or in the tranſcript, and that the words 


ſhould ſtand thus, beneficed with any par ſonage or vicarage. 
Shall be per ſonally reſident] In the caſe of Sands and Pin- 


der, M. 44 Eliz. Where the parſon claimed a way from 


his houſe to a hamlet there named, and it was not alledged 
in his plea in what vill the ſaid houſe was; it was never- 
theleſs adjudged to be good, upon this reaſon, that the par- 
ſon ſhould be always intended to be reſident within his 


Or 
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Or at any one of them at the leaſt] So that perſons who 
have a plurality of benefices with cure, or thoſe who have 


a benefice and dignity, or benefices and dignities, are not 
puniſhable for non - reſidence by this ſtatute, if they be duly 


reſident upon any one dignity or benefice. Gi. 886. 


By the ancient canon law, where a benefice was an- 
nexed to a dignity or prebend, the perſon was not obliged 
to reſidence upon the benefice, but at the ſuperior church, 
where his attendance was ſuppoſed to be more immediate- 


ly neceſſary.” Gib. 887, 


But abſent himſelf wilfully] So that if he hath no parſon- 
age houſe, or remove by advice of his phyſician for bet- 
ter air in order to the recovery of his health, or be remoy- 
ed and detained by impriſonment, or the like; he is not 
puniſhable within this ſtatute, which ſuppoſeth the abſence 
to be voluntary. Inſomuch that an information upon the 
ſtatute hath been adjudged inſufficient, for want of the 
word wilfully expreſsly inſerted, which the court agreed 
was of force, and muſt be in of neceſſity. Gib/. 887. 


And mate his reſidence and abiding in any other places] Al- 
tho” by the ſtatute of the 13 Eliz. c. 20. where the words 
are ordinarily reſident and ſerving the cure, a perſon may live 
in another pariſh, and yet the leaſe ſhall not be void, in 
caſe he ſerve and attend his cure, at the proper ſeaſons ; 
yet by this ſtatute, where the words are, that he ſhall be 
abiding in at and upon, and not abiding in any other place, 
it is not only non-reſidence to dwell in another pariſh, 
in caſe the incumbent hath a parſonage houſe to dwell in, 


but it is alſo non-reſidence to dwell in another houſe of the 


ſame pariſh. _ Becauſe the ſtatute was made, not only that 
the cure ſhouid be ſerved, and hoſpitality maintained; 
but alſo that the parſonage houſe ſhould be upholden, and 
preſerved in a condition fit for incumbents to live in, 
which cannot ordinarily be ſuppoſed, if the preſent incum- 


bent doth not inhabit it. And if the ſtatute ſhould be 


otherwiſe conſtrued, many inconveniences would inſue. 
For parſons would purchaſe other houſes within their pa- 


riſhes, and be always reſident upon them, and ſuffer their 


parſonage houſes to decay, and impoveriſh their glebe, 
and inrich their own poſſeſſions, in prejudice of their 


ſucceſſors. Gibſe 887. 


For theſe reaſons, tho” the incumbent in one caſe, de- 
miling the parſonage houſe, reſerved a chamber to him» 
ſelf ; and in another caſe, held the whole parſonage houſe 


in his own hands and. occupation, and kept it in good re- 


pair; 
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pair; yet both theſe were affirmed to be non-reſidenee 
within this ſtatute: becauſe it appeared, that the incum- 


bents were perſonally reſident in other houſes; even tho', 


in the ſecond caſe, the houſe he iefided in was within 


twenty yards of the rectory; and the firſt alſo was in the 


ſame town. Gib. 887. 2 Brownl. 54. 


He ſball forfeit for cvery ſuch default 101] This (Dr 


Gibſon obſerves) is a coercion upon incumbents, which 
may be uſed by any perſon or perſons whatſoever; and 
doth not ſuperſede or affect the right that the ordinary 
hath, by the laws of the church, to puniſh non-reſidence 
by eccleſiaſtical cenſures: which (in caſe of obſtinacy on 
the part of the incumbent) may be carried (as was ſaid be- 
fore) to deprivation. Gb. 887. 1 | 

But this hath been denied by others, who c 


and is now the only rule and meaſure of proceeding. 
The reaſons which have been alledged on each fide, will 
fall in after the three next ſtatutes, which are ſupplemen- 
tary to, and illuſtrate in ſome reſpects this ſtatute, 


In any of the king's courts] That is, as is further expreſſ. 


ed, where there may be eſſoin, wager of law, and pro- 
tection; and therefore not before the juſtices of aſſize, or 
of oyer and terminer. Gi, 887. e WW 

So in the caſe of Garland and Burian, M. 12 G. 2. An 
information was brought at the aſſizes, againſt the defend- 
ant for non-reſidenct upon this ſtatute; by which the 
action is given to him that will ſue in any of the king's 
courts, by bill plaint or information, in which no eſſoin 
is to be allowed. And upon demurrer the court held, 
that it would not lie at the aſſizes, but muſt be brought, 
in the king's bench. For the 21 Ja. c. 17. never intended 
to give a ne juriſdiction to the aſſizes, in caſes where 
they had it not before. Str. 1103. 3 


Shall procure at the court 'of Rome, or elſewhere, any li- 
cence or 5 yn to be non-reſident, contrary to this ac] In 
our eccleſiaſtical records, we find abundance of licences 
for non-refidence, granted by the ordinaries, on account 
of attendance upon biſhops, -abbots, earls, barons, and 
the like; which licences were fo limited, as to continue 
in force for a year, or two, or three, or ſo long as they 
ſhould continue in their lord's ſervice. And the proviſoes 
in this at (Dr. Gibſon obſerves, according to the fore- 
going doQrine) being only exemptions from the penalties 
of it, the ſame canonical obligation (he ſays) reſts upon 

4 t hole 


ontend, that 
the ſtatute ſuperſedeth the canon law in this particular, 


to 


Reſi 


thoſe, as well as other incumbents, who deſire at any time 


to be non · reſident on ſuch-occaſions, namely, to pray and 


obtain the licence of the biſhop, and to return to reſidence 


when cited and admoniſhed by him; or otherwiſe to be 
liable to ecclefiaſtical cenſures, in ſuch manner as they 
were before the making of this act. Gi. 887. 


To any perſon going to any pilgrimage] It is thought fit 
here, and in the ſubſequent clauſes, to recite the excep- 
tions at large, that the whole taken together may be the 
better underſtood ; notwithſtanding that divers of theſe 


particulars are now of no-fignification, as this (for in- 


ſtance) concerning pilgrimages, and thoſe in ſome of the 
following ſtatutes concerning the officers of the court of 
augmentations, the maſter of wards and liyeries, and the 
like, which are now abolifhed by act of parliament, | 


Nor any feholar being converfant and abiding for fludy, | 


without fraud or covin, at any univerſity] Inſtances of fuch 
licences in the eccleſiaſtical records are without number; 
but becauſe. they were much abuſed, to the cloaking of 


idleneſs and diſſolute living, under pretence of ſtudy, they 


were ſpecially regulated and limited by the ſtatute of the 
28 H. 8. c. 13. hereafter following. 
Mer to any chaplain of any archbiſhop or biſbop, or of any 
ſpiritual or temporal lords of the parliament} The ſervice of 
the bHhop'is allowed by the canon law to be a ſufficient 
licence for non-reſidences: For the neceſſary care and 
buſineſs gf à dioceſe do require, that the biſhop ſhould 
have the affiftance of one or more clergymen. And ſince 
it is much eàſier to find a proper curate to ſerve a pariſh, 


than a proper perſon to ad viſe and aſſiſt the biſhop in the 
general care of the dioceſe; Ithe law conſiders the perſon 
who abides with the biſhop for theſe purpoſes, us more 
uſefully employed, than if he were confined to the care of 


one pariſh only. Biſbop Sherlock's charge in the year 1759. 
pege 9. And the ſtatute hath extended this exemption to 
other caſes not expreſsly mentioned in the canon law; as 
to the cHaplains of the nobility and great officers of the 
crown: tho caſes of this kind had uſually been diſpenſed 
with beſotre the act; which diſpenſations were founded 


. upon the general power reſerved to the biſhop by the 


canon law, to diſpenſe where there appeared to him to be @ 
Juſt and reaſonable cauſe. And ſince the virtue and example of 


great and potent families muſt neceſſarily have argreat it - 


fluege upon the manners and religion of any country; ic 


Fe was thought reaſonable, to diſpenſe with the perſonal ac- 


pry 


EY tendance 


285 


my 
' 


1 — 2 12 ay — * — RS 3 5 5 * r 
— . — — — 7 . = 2 : — = - — 
A - — * — A — — : — 
— 5; — — 8 - F 


hn 1. og 
3 
—— 


OT — 
" ——— . 
- 2 _— I 
| — — 3— — — — 1 Xx = — ar £ > = = q pA + 2 
- - = "IE. * — 2 2 0 b 
— —— . — — — ITT OTE TIE" 


286 


Reſidence. . 


tendance of an incumbent in his pariſh,” whilſt he wag 
employed in performing the offices of his function in en 
families. Id. p. 9, 10. 


During the time that they ſhall. fo abide and dwell without 
pwn or cavin, in any of the ſaid honourable houſholds] The 
ſtatute conſiders the ſervice of the chaplain in the houſ- 
hold of his lord, as the only ground of the exemption ; 


and it cannot be doubted (Dr Sherlock ſays), but that 


ſuch ſervice is only meant, as is proper and : peculiar to 
the office of chaplain, And therefore a mere retainer (he 
fays) of a clergyman to be chaplain to a nobleman, un- 
leſs he actually abides and dwells in the houſhold, is no 
title to the exemption of the ſtatute; and if 'one retained 
and titled chaplain abides in the houſhold.t6'do any other 
ſervice, and not the ſervice of a chaplain, it is not ſuch 


an abiding as the ſtatute nd, * is ee and 
| covinous. {d.: p. 10, IIs  ,-. 1 


Tt ſhall be Iawful to the king to give end to every „ bi 


o chaplains for wn-reſidenct] In the former part of the | 


act it was expreſſed, that the ſeveral chaplains therein 
mentioned might be diſpenſed withal for their non-reſi- 
dence, during ſuch time only as they ſhould be and re- 
main in the houſhold of thoſe who retained them: but 
this clauſe ſeemeth to contain one exception to that limi- 
tation, with regard to the chaplains of the king; who 
may (as it ſeemeth) by this clauſe give licence to any of 
his own chaplains for non reſidence generally, and not 
only during the time of their attendance in the houſhold: 

And this proviſo ſeemeth only to be a ſaving of the king's 
right which he had before, as is ſet forth in the anſwer to 


one of the articuli cleri before mentioned, and in the 
comment thereupon. . 


Shall take any huſbands under the degree of a baron}. If any 


of theſe retaineth chaplains, according to this ſtatute, 


and afterwards taketh to huſband one of the nobility (as 
it was in Acton's caſe, where the baroneſs Mounteagle, 
after ſuch retainer, took to huſband the lord Compton); 
the retainer remajneth in force, notwithſtanding ſuch 
marriage, and the chaplains, ſo long as they tend upon 
her ſhall not be adjudged non-reſidents withiy" this act. 


400. 117. ö 


1 2 the 25 H. 8. c. 16. IWhereas by the Aon of the 
* 8. c. 13. it was ordained, that certain e 
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perſons, as iwvell ſpiritual as temporal, ſhall have chaplains be- 
neficed with cure to ſerve them in their honourable houſes, which 
chaplains all not. incur i danger of any penalty or. forfeiture 
made or declared in the ſame parliament, for non- reſidence upon 
their ſaid benefices ; in which aft no proviſion was made for 
any of the king's judges of his high courts, commonly called the 
king's bench and the common place, except only for the chief 
judge of the king's bench, nor for the chancellor nor the chief ba- 
ron of the king's exchequer, nor for any other inferiar perſons 
being of the king's moſt honourable council : It is therefore enact- 
ed, that as well every judge of the ſaid high courts, and the 
chancellor and chief baron of the exchequer, the king's general 
attorney and general ſolicitor, for the time that ſhall be, ſhall 
and may retain and have in his houſe or attendant to his perſon, 
one chaplain. having one benefice with cure of ſouls, which may 
be abſent from his ſaid benefice, and not reſident upon 
the ſame; the ſaid ſtatute made in the ſaid one and twentieth 
year, or any other ſtatute, act, or ordinance to the contrary not- 
with/landing. e | 


By the 28 H. 8. e. 13. Whereas divers perſons, under co- 


bur of the proviſo in the act of the 21 H. 8. c. 13. which ex- 


empteth perſons converſant in the univerſities for fludy, from the 


penalty. of non-reſidence, contained in the ſaid act, do reſert to 


the univerſities, where under pretence of ſludy they live diſſo- 
lutely, nothing profiting themſelves by ſludy at all, but conſume 
the time in idleneſs and other paſtimes; is is enated, that all 
perſons who ſhall be to any benefice or benefices promoted as is 
aforeſaid, being above the age of forty years (the chancellor, 


vice- chancellor, commiſſary of the ſaid univerſities, wardens, 


deans, provoſis, preſidents, rectors, maſters, principals, and 
other bead rulers 7 colleges, halls, and other houſes or places 
corporate within the ſaid univerſities, doctors of the chair, read- 
as of divinity in the common ſchools of divinity in the ſaid 
univerſities, only excepted) ſhall be reſident and abiding at and 
upon one of the ſaid benefices, according to the intent and true 
meaning of the ſaid former act, upon ſuch pain and penalties 
as be contained in the ſaid former att, made and appointed for 
ſuch beneficed perſons for their non-ręſidence; and that none of 
the ſaid beneficed perſons, being above the age aforeſaid, except 


before except, ſhall be excuſed of their non-refidence upon 


the ſaid benefices, for that they be fludents or refiants within the 


ſaid untverſities ; any proviſo, or any other clauſe or ſentence 


contained in the ſaid former act of non-reſidence, or any ather 
thing to the contrary in any wiſe notwithſtanding. 
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And further, that all and ſingular ſueh beneficed perſons, 
being under the age of forty years,” reſiant and abiding within 
the ſaid univerſities, ſhall not enjoy ene privilege and liberty 
of non-reſidence, contained inthe proviſo of the ſaid former 
act, unleſs he or they be preſent at the ordinary lefture and lec- 
tures, as well at home in their houſe;," as in the common ſchool 
or ſchools, and in their proper perſon keep ſophiſms," problems, 
diſputations, and other exerciſes of learning, and be opponent 
and reſpondent in the ſame, according to the ordinance and fta- 
tutes of the faid univerſities ', any thing contained in the ſaid 
proviſo, or former act to the contrary natwithſlanding. ' 

Provided always, that nothing in this act ſhall extend to any 
perſon who ſhall be reader of any publick or common lecture in 


divinity,” lato civil, phyſich,” philoſopy, humanity, or any of 


the liberal ſciences, or publick or common interpreter or teacher 
of the hebrew tongue, chaldee, "or greek; nor to any perſons 
above the age of forty years, who ſhall reſort to any of the ſaid 


univerſities to proceed doctors in divinity, law civil, or phyſict, 


for the time of their ſaid proceedings, and executing of ſuch fer- 
mont, diſputations, or lectures, which they be bound by the 
fatntes "of the "univerſities there to do for the ſaid degrees ſo 


obtained, = 


By the 33 H. 8. c. 28. Whereas by the act of the 21 H. 
8. c. 13. it was ordained, that certain honourable perſons, and 
other of the king's counſellors and officers, as well ſpiritual as 
temporal, ſhould and might have chaplains beneficed with cure, 
to ſerve and attend upon them in their houſes, which chaplains 
hall not incur | the danger of any penalty or forfeiture made or 
declared in the * act for non-reſidence upon their ſaid bene- 


Fces; in which aft no proviſin is made for any of the head 


officers of the king's courts of the dutchy of Lancaſter, the 
couris of augmentations of the revenues of the crown, the 75 
fruits and tenths, the maſter of bis majgſiy's wards and liuuries, 
the general ſurveyors of his lands, and other his majgſty's courts ; 
It it therefore enacted, that the chancellor of the ſaid court of 
the dutchy of Lancafter, the chantellvy of the court of augmen- 


 tatiins, the chancellor of the ccurt of firſt fruits and tenths, the 


maſter of his majefly's wards and liveries, and every of the 
hing*s general ſurveyors of his lands, the treaſurer of his cham- 
ber, and the groom of the flole, and every of them, ſhall and 
may retain in his houſe, or attendant unto his perſon, one chap- 
lain having one benefice with cure of ſouls which may be ab- 
ſent from the ſaid benefice, and non-reſident upon the 


ſame ; the ſaid flatnte made in the ſaid twenty firſt year of bis 


3 majeſty? 
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majefly's reign, or any other flatute, act, or ordinance" to the 


contrary notwithſtanding. - , | 5 
Provided always, that every of tbe ſaid chaplains ſo being 

beneficed as aforeſaid, and dwelling with any the officers afore- 

named, ſhall repair twice a year at the leaſt to his ſaid benefice 


and cure, and there abide for eight days at every ſuch time at 


the leaſt, to viſit and inſitruct his ſaid cure; on pain of .40 /þ 
for every time ſo failing, half to the king, and half to him that 
will ſue for the ſame in any of the king's courts of record, in 
which ſuit no eſſoin protection or wager of law ſhall be allowed. 
And here the queſtion comes to be reconſidered, How 


far theſe ſtatutes, taken together, do ſuperſede the canon 


law, ſo as to take away the power which the ordinary 
had before, of injoining reſidence to the clergy of his dio- 
ceſe, It ſeems to be clear, that before theſe ſtatutes, the 
biſhops of this realm had and exerciſed a power of calling 
their clergy to reſidence; but more frequently, they did 
not exert this power, which ſo far forth was to the clergy 
a virtual diſpenſation for non-reſidence, But this not 
exerting of their power was in them not always voluntary; 
for they were under the controlling influence of the pope, 
who granted diſpenſations of non-refidence to as many as 
would purchaſe them, and diſpoſed of abundance. of ecc] 
ſiaſtical preferments to foreigners who never reſided he 
at all. The king alſo, as appears, had a power to re- 
quire the ſervice of clergymen; and conſequently in ſuch 
caſe to diſpenſe with them for non-reſidence upon their 
benefices. This power of the king is reſerved to him by 
the aforeſaid act of the 21 H. 8. c. 13. But it is the 
power of diſpenſation in the two former caſes which is in- 
tended to be taken away, namely, by the biſhop, and by 
the pope; and by the ſaid act reſidence is injoined to the 
clergy: under the penalty therein mentioned, notwithſtand- 
ing any diſpenſation to the contrary from the court of 
Rome or elſewhere; with a proviſo nevertheleſs, that the 
ſaid act ſhall not extend nor be prejudicial to the chaplains 
and others therein ſpecially excepted. It is argued, that 
this act being made to rectify what had been inſufficient 
or ineffectual in the canon law, and inflicting a temporal 
penalty to inforce the obligation of reſidence, the parlia- 
ment intended that the ſaid act ſhould be from thence- 
forth, if not the ſole, yet the principal rule of proceeding 
in this particular; and conſequently, that the perſons 
excepted in the act need no other exemption than what is 
given to them by the act for their non- reſidence. Unto 
this it is anſwered, that the intention of the act was not 
Vo. III. ä U to 
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to take away any power which the biſhop had of injoining 
reſidence, but the contrary ; namely, it was to take away 
that power which the biſhop or pope exerciſed of grant- 
ing diſpenſations for non- refidence; that is to fay, the 
act left to them that power which was: beneficial, and on- 
ly took from them that which tended to the detriment of 
the church; and conſequently, that the biſhop may in- 
join refidence to the clergy ad he might before, only be 
may not difpenſe with them as he did before for non - reſi- 
dence. And indeed, from any thing that appears upon 
the face of the act, the contrary ſuppoſition ſeemeth to 
bear ſomewhat hard againſt the rule which hath generally 
been adhered to in the conſtruction of acts of parliament, 
that an act of parliament in the affirmative doth ngt take 
away the eccleſiaſtical juriſdiction, and that the fame ſhall 
not be taken away in any act of parliament but by expreſs 
words. It is therefore further urged, that the three ſub. 
fequent acts do explain this act, and by the expreſs words 
thereof do eſtabliſh the aforegoing interpretation. In the 
flirt of the three it is faid, that the perſons therein men- 
tioned may retain one chaplain evhich may be abſent from hi ha 
 benefice, and not reſident upon the ſame; in the ſecond, it i reſ 
nid, that perſons above forty years of age reſid ing in the pal 
univerfities all not be excuſed of their non- reſidence, and the 
again, that perſons under forty years of age ſhall nat enjy reſt 


mz >. SR IO a 


the privilege of non-reſidence contained in the proviſo of the ſaid fide 
former act, unleſs they perform the common exerciſes Wor 
there, and the like, which implies, that if they do this, and 
they ſhall enjoy ſuch privilege : and in the third, it is ſaid, chu 
that the perſons therein mentioned may retain one chap- cuſe 
lain which may be adſent from his benefice, and non-re/ident 01 
upon the ſame; and it is not to be ſuppoſed, that the par- rect. 
liament intended a greater privilege to the chaplains of the ¶ bitu. 
inferior officers mentioned in the ſaid laſt act, than to the ¶ prin 
chaplains of the royal family and principal nobility men- and 
tioned in the firſt at. Unto this the moſt appoſite an- 
ſwer ſeemeth to be, that it is not expreſſed abſolutely in 6 Lo 
any of the ſaid three acts, that the chaplains or others þ 1 
therein mentioned ſhall enjoy the privilege of non-refi- iſ en 
dence, or may be abſent from their behefices, and not re- 2 
ſident upon the ſame; but only this, that they may be eg 
abſent or non-reſident as aforefaid, the ſaid fatute made in Wi | 7 f 
the ſaid twenty fir/i year, or any other ſlatute or ordinance ti 75 } » 


the contrary notwithſtanding. So that they are only exempt- 


ed thereby from the reſtraints introduced by the ſtatute Pr, 


law; but in other reſpects are left as they were * lawfu 
; i 3 But 
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be licenſed to non- re 


lawfully ſent to preach. Lind. 1 33. 
| N U 2 


Reſidence. 
But concerning this, altho' it is a caſe likely enough to 
happen every day, there hath been no adjudication. 


4 22 We do decree, that rectors who do not make Hoſpitality to be X 
perſonal reſidence in their churches, and who have no vicars, +a 45 non · re- 
» 


ſhall exhibit the grace of hoſpitality by their flewards accordin 

ta the ability of the ehurch ; ſo that , leaſt £ extreme 205 
of the poor pariſhioners be relieved; and they who come there, 
and in their paſſage preach the word of God, may receive neceſ- 
ſary ſaſtenance, that the churches be not juſtly forſaken of the 
preachers through the violence of want: for the workman. is 


| worthy of his meat, and no man is obliged to warfare at his 


own coſt. | 


Wha ds not make perſonal rern] That is, altho they 
. n-reſidence by their biſhops or others to 
W go it appertaineth, For if they be non-reſident with- 
* per ve. oy we my only bound to the obſervance of 
ution, but ot of 
according to Jaw. Lind, 1 1 e 


And who have no vicars] This intimates, $5 they who 
have vicars in their benefices, are excuſed from perſonal 
reſidence : And this may be well admitted, where the 
pariſh church is annexed to a prebend or dignity ; for 
then the principal is excuſed by the vicar from perſonal 
reſidence ; and the reaſon is, becauſe he is bound to re- 
fide in his greater benefice. But this reaſon (ſaith Lind- 
wood) doth not hold, where in a church there is a rector 
and vicar, which church doth not depend on any other 
church; wherefore he who hath ſuch church is not ex- 
cuſed from reſidence by the vicar which he hath there: 
Nor doth it make againſt this, if it be alledged, that ſuch 
rector hath not the cure of ſouls, but the vicar ; for ha- 
— 8 in ny, the cure of ſouls is in the 
princ rector; and in iſt 
and effect thereof. L che opt e 


4 N come there, and in their paſſage preach the word of 
; ] This conſtitution was made by Peccham, in favour 
of his own brethren the friars, who travelled under the 
3 of preaching. Lindwood here bears had upon. 
_ for ſauntering up and down in the pariſhes where 
ey preached, and begging the peoples alms after they 


had received what was ſufficient at the parſonage houſe. 


Jobnſ. Pecch. Lindw. 133. 
Preach the word of Gd] That is, if they be licenſed and 


5. By 
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Leaſes of nen- 
relidents, 
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5. By the 13 Eliz. c. 20. That the livings appointed for 
eccleſiaſtical miniſters may not by corrupt and indirect dealings be 
transferred to other uſes, it is enacted, that no leaſe to be made 


e any benefice or eccleſiaſtical promotion with cure, or any part 


thereof, and not being impropriated, ſhall endure any longer 
than while the leſſor ſhall be ordinarily reſident, and ſerving the 
cure of ſuch benefice, without abſence above fourſcore days in 
any one year; but every ſuch leaſe, immediately upon ſuch ab- 

ence, ſhall ceaſe and be void; and the incumbent fo offending 
ſhall for the ſame loſe one year's profit of 7 benefice, to be 
diſtributed by the ordinary among the poor of the pariſh : And 


all chargings of ſuch benefices with cure with any penſion,” or 


with any profit out of the ſame to be yeilded or taken, other than 
rents reſerved. upon leaſes, ſhall be void. ſ. 14. | 
Provided, that every par ſon by the laws of this realm allow- 
ed to have two benefices, may demiſe the one of them upon which 
he ſhall not then be moſt ordinarily reſident, to his curate only 
that ſhall ſerve the cure for him : but ſuch leaſe ſhall endure no 
longer than during ſuch curate's reſidence without abſence above 
forty days in any one year. ſ. 2. Ed | 
H. 1725. Mills and Etheridge. Bill by the leſſee of 
Matthew Hawes, clerk, ſetting forth his leaſe dated Feb, 
4. 1723, for the tithes for 1724 and 1725 in the pariſh 
of Simpſon in the county of Buckingham. The defen- 
dant pleaded, that it appears by the plaintiff's bill, that 
his leaſe was dated Feb. 4. 1723; then pleads the ſtatute 


of the 1 3 Eliz. c. 20. and avers, that Matthew Hawes 


the leſſor was abſent from his benefice eighty days and 

more in one year ſince the leaſe, and before the filing of 
the bill; that the church of Simpſon is not impropriate; 
and that it is a benefice or eccleſiaſtical promotion with 
cure; and therefore by ſuch non- reſidence, and by virtue 
of the faid act, that the leaſe was void. And the plea 
was allowed: and it was determined, that there is no 
neceſſity to aver that the abſence was voluntary (for if it 


was otherwiſe, it lay upon the plaintiff to ſhew it); or 


to aver, that the abſence was eighty days together. Bun, 
210. 5 5 : : 
The ſame plea came on E. 1726, in the cafe of Quiller 


and Lowndes, and allowed by the whole court. Bunb. 


211. 1 e e 
But, quæry, ſays the reporter, if this is a good plea if 
the rector and leſſee join; for by non- reſidence before 


ſentence he only forfeits his leaſe and rent, not his tithes. 


Atkinſon and Prodgers v. Peaſiey. Bund. 211 * 


6. Biſhops 


able by the ſtatute of the 21 H. 8, for non- reſidence up- 
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6. Biſhops (as was obſerved before) are not puniſh- — 2 of 
on their biſhopricks ; but altho' an archbiſhop or biſhop 

be not tied to be reſident upon his biſhoprick by the ſta- 

tute ; yet they are thereto obliged by the eccleſiaſtical 

Jaw, and may be compelled to keep reſidence by ecclefia- - 

ftical cenſures. Watſ, c. 37. 8 | | 

Thus, by a conſtitution of archbiſhop Langton : Bi- 


ſhops ſhall be careful to reſide in their cathedrals, on ſome 


of the greater feaſts, and at leaſt in ſome part of Lent, as 
they Hall ſee to be expedient for the welfare of their ſouls, 

ind. 130. 

And bo a conſtitution of Otho : /Yhat is incumbent up- 
on the venerable fathers the archbiſhaps and biſhops by their f 
fice to be done, their name of dignity, which is that of bi- 
ſhop (epiſcopus) or /uperintendant, evidently expreſſeth. For 


| it properly concerns them (according to the goſpel expreſſion) 


to watch over their flock by night. And ſince they ought to be 
a pattern by which they who are ſubject to them ought to re- 


Ferm themſelves, which cannot be done unleſs they ſhew them 


an example ; we exhort them in the Lord, and admoniſh them, 
that reſiding at their cathedral churches, they celebrate pro- 
per maſſes on the principal feaſt days, and in Lent, and in 
Advent. And they ſhall go about their dioceſes at proper 
ſeaſons, correcting and reforming the churches, conſecrating, 
and ſowing the word of life in the Lord's field. For the 
better performance of all which, they ſhall twice in th 
year, to wit, in Advent and in Lent, cauſe to be read unto 
them the profeſſion which they made at their conſecration. 


Athon. 55. 


And by a conſtitution of Othobon : Altho* biſhops know 
themſelves bound as well by divine as eccleſiaſtical precepts to 
perſonal reſidence with the flock of God committed to them; yet 
becauſe there are ſome who do not ſeem to attend here- 
unto, therefore we purſuing the monition of Otho the legate, 
do earneſtly exhort them in the Lord, and admoniſb them in vir- 
tue of their holy obedience, and under atteſtation of the divine 
Judgments, that out of care to their flack, and for the ſolace 
of the churches eſpouſed to them, they be duly preſent, eſpecially 
on ſolemn days in Lent and in Advent; unleſs their abſence on 
ſuch days ſhall be required for juſt cauſe by their ſuperiors, 
Athon. 118. 

7. Can. 42. Every dean, maſler, or warden, or chief go- Of leans, 
vernor of any cathedral or collegiate church, ſhall be - reſident in 
the ſame four ſcore and ten days conjunctim or diyjfim in every 
year at the leaſt, and then ſhail continue there in preaching 
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: thi word of God, and keeping good hoſpitality q except he Poult ” 


be otherwiſe let with weighty and urgent cauſes to be approved 
by the biſhop of the dioceſe, or in any other lawful fort diſpenſed 
with, | | | | 


To be approved by the biſhop] By the ancient canon law, 
perſonal attendance on the biſhop, or ſtudy in the uni- 
verſity, was a juſt cauſe of non-reſidence ; and as ſuch, 
notwithſtanding the non-reſidence, intitled them to all 
profits, except quotidians. Gibſe 172. | 5 88 0 

8. Can. 44. No prebendaries nor canons in cathedral or 
collegiate churches, having one or more benefices with cure (and 
not being reſidentiaries in the ſame cathedral or collegiate churches) 
ſhall, under, colour of their ſaid prebends, abſent themſelves 
from their benefices with cure above the ſpace of one month in 
the year, unleſs it be for ſome urgent cauſe, and certain time 
to be allowed by the biſhop of the dioceſe. And ſuch of the ſaid 
canons and prebendaries, af by the ordinances of the cathedral 
or collegiate churches do fland bound to be reſident in the ſame, 
fhall ſo among themſelves ſort ani proportion the times of the 
year, concerning reſidence to be kept 2 ſaid churches, as 
that ſome of them always ſhall be perſonally refigent there ; and 
all thoſe who be, or ſhall be reſidentiaries in ny cathedral or 
collegiate church, ſhall, after the days of their reſidency ap- 
pointed by their local ſlatutes or cuſtom expired, preſently re- 
pair to their benefices, or ſome one of them, or to ſome other 
charge where the law requireth their preſence, there to diſcharge 
their duties according to tbe laws in that caſe provided, And 
the biſhop of the dioceſe ſhall ſee the ſame to be duly performed 
and put in execution. | 4 | 

So that beſides the general laws direCting the reſi- 
dence of other clergymen, theſe dignitaries have another 
law peculiar to themſelves, namely, the local ſtatutes of 
their reſpective foundations, the validity of which local 
ſtatutes this canon ſuppoſeth and affirmeth. And with 
reſpect to the new foundations in particular, the act of 
parliament of the 6 An. c. 21. enacteth, that their local 
ſtatutes ſhall be in force, ſo far as they are not contrary 
to the conſtitution of the church of England, or the laws 
of the land. This canon is undoubtedly a part of the 


conſtitution of the church: So that if the canon inter- 


fereth in any reſpect with the ſaid local. ſtatutes, the ca- 


non is to be preferred, and the local ſtatutes to be in force 


only ſo far forth as they are modified and regulated by 
the canon, | - e 


c Se 9. There 
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9. There doth not appear to be any difference, either Of rectore and 


„ 


by the eceleſiaſtical or temporal laws of this kingdom, vicar, 


between the caſe of a rector and of a vicar concerning 
reſidence ; except only that the vicar is ſworn to reſide 
(with a proviſo, unleſs he ſhall be otherwiſe diſpenſed 
withal by his dioceſan), and the rector is not ſworn. 
And the reaſon of this difference' was. this: In the council 
of Lateran held under Alexander the third, and in an- 


other Lateran council held under Innocent the third, 


there were very ſtrict canons made againſt pluralities; by 
the firſt of theſe councils, pluralities are reſtrained, and 
every perſon admitted ad eccleſiam, vel eccleſiaſticum miniſte- 
rium, is bound to reſide there, and perſonally ſerve the 
cure; by the ſecond of . theſe councils, if any perſon, 
having one benefice with cure of ſouls, accepts of a ſe- 


. cond, his firſt is declared void zp/o jure. Theſe. canons 


were received in England, ane ſtill part of our eccle- 
ſiaſtical law. | + 

At the firſt appearancgygf theſe canons, there was no 
liged all refors; for they, accord- 
ing to the language the law, had churches in title, and 
had benefciumſpgeleſiaſlirum; and of ſuch the canons ſpoke. 
But vicars did ot then look upon themſelves to be bound 


oo 


by theſe canons?” for they, as. the gloſs upon the decretals 


ſpeaks, had not ecclgſiam guoad titulum ; and the text of the 
law defcribes them not as having benefices, but as bound 
perſonis et eccleſiis deſervire, that is, as aſſiſtant to the rec- 
tor in his church. 3 | 

Upon this notion a practice was founded, and prevailed 
in England, which eluded the canons made againſt plu- 
ralities. A man beneficed in one church could not accept 
another, without avoiding the firſt; but a man poſſeſſed 
of a benefice could accept a vicarage under the rector in 
another church, for that was no benefice in law, and 


therefore not within the letter of the canon, which for- 


bids any man holding two benefiees. | 

The way then of taking a ſecond living in fraud of the 
canon was this: A friend was preſented, who took the 
inſtitution, and had the church quead titulum; as ſoon as 
he was poſſeſſed, he conſtituted, the perſon vicar for whoſe 
benefit he took the living, and by conſent of the dioceſan 
allotted the whole profit of the living for the vicar's por- 
tion, except a ſmall matter reſerved to himſelf, 

This vicar went and reſided upon his firſt living, for 
the canon reached him where he had the benefice; but 
having no benefice where he had only a vicarage, he 

v4 thought 
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Reſidence. 


thought pimſelf ſecure againſt the ſaid canons requifing | 


reſidence. | 
This piece of management gave occaſion to ſeveral 
papal decrees, and to the following conſtitution of 


archbiſhop Langton ; viz. No ordinary ſhall admit any 


one to a vicarage, who will not perſonally officiate there, 
Lind. 64. ol = | 
And to another conſtitution of the ſame archbiſhop, 
by which it is injoined, that vicars who will be non-refi- 
dent ſhall be deprived. Lind. 131. n SIE e 
But the abuſe ſtill continued, and therefore Otho, in 


his legatine conſtitutions, applied a ſtronger remedy, or- 


daining, that nene ſhall be admitted to a vicarage, but who 
renouncing all og benefices (if he hath any) with cure of ſouls, 
ſhall fwear that he will make reſidence there, and ſball conſtantly 
fa reſide 5 otherwiſe his in/tygytion ſhall be null, and the vicar- 
age ſhall be given to anchor » | 

And it is upon the authority. of this conſtitution that 
the oath of refidence is adminiiſMred.co vicars to this day. 
And this obligation of yicars to reſ/ce was further in- 
forced by a conſtitution of Othobgh, as followeth : 17 
any ſhall detain a vicarage contrary to the afiaid conſlitution 


of Otho, he /hall not appropriate to himſelf the profits thereof, 


| but ſhall reftore the ſame ; one moiety whereof ſhall be applied 


to the uſe of that church, and the other moiety ſhall be diſtri- 
buted half to the poor of the pariſt and half to the archdeacon. 
And the archdeacon ſhall make diligent inquiry every year, and 
cauſe this conſtitution ons a obſerved. And if he ſhall 
find that any one detaineth a Ticarage contrary to the premiſſes, 
he ſhall forthwith notify to the ordinary that ſuch vicarage is 
vacant, who ſhall do what to him belongeth in the premiſſes ; 
and if the ordinary ſhall delay to inſlitute another into ſuch vi- 


carage, he ſhall be ſuſpended from collation inſtitution or pre- 


ſentation to any benefices until he ſhall comply. And if any 
one fhall firive to detain a vicarage contrary to the premiſſes, 
and perſit in his obſtinacy for a month; he ſhall, beſides the 
penalties aforeſaid, be ipſo fatto deprived of his other benefices 
(if be have any); and fhall be diſabled for ever to hold ſuch 
vicarage which he hath ſo vexatiouſly detained, and from ob- 
taining any other benefice for three yeart. And if the arch- 
deacon ſhall be remiſs in the premiſſes, he ſhall be deprived of 


the ſhare of the aforeſaid penalty aſſigned to him, and be ſuſ- 
| 2 from the entrance of the church, until he ſhall perform 


is duty, Athon. gs, _ 
So that, upon the whole, the doubt was not, whether 
rectors were obliged to reſidence ; the only queſtion was 
. MO whether 


4 
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whether vicars were alſo obliged. : and to inforee the refi- - F 
dence of 'vicars, in like manner as of rectors, the afore- „„ 
ſaid conſtitutions were ordained, Sherl. ibid. page 20, 

a1; 


10, Can. 47. Every beneficed man licenſed by the laws of Of curates, 
this realm, upon urgent occaſions of other ſervice, not to re- 


fide upon his benefice, ſhall cauſe his cure to be ſupplied by 4 


curate that is a ſufficient and licenſed preacher, if the worth 
of the' benefice will bear it. But whoſoever hath tiuo benefices, 
ſhall maintain a preacher licenſed in the benefice where be 
doth not reſide, except he preach himſelf at bath of them 
uſually, © | Nn 7 £71 
And by the laſt article of archbiſhop Wake's directions ! 
(which are inſerted at large under the title Ordination), "A 
it is required, that the biſhop ſhall take care, as much as. 


. poſſible, that whofoever is admitted to ſerve any cure, do 


reſide in the pariſh where hes to ſerve ; eſpecially in 
livings that are able to ſupport a reſident curate : and. 


where that cannot be dqge, that they do at leaſt reſide ſo 


near to the place, that they may conveniently-perform all 

their duties both in the church and pariſh, : 
11. By bene of diſpenſation, a pluraliſt is re- Of ;luralifts, 

quired, in that benefice from which he ſhall happen to 

be moſt abſent, to preach thirteen ſermons every year; 

and to exerciſe hoſpitality for two months yearly, and 

for that time, according to the fruits and profits thereof, 

as much as in him lieth, to ſupport and relieve the in- 

habitants of that pariſh eſpecially the poor and needy. 

12. By the 1 . c. 26. It any perſon preſented or no- of perſons pre- 

minated by either of the univerſities to a popiſh benefice ſented by the 

with cure, ſhall be abſent from the ſame above the ſpace of han eons wa 

ſixty days in any one year; in ſuch caſe, the ſaid benefice ** Wo, 

ſhall become void. * 


Reſignation. 
F% general bonds of reſignation, ſee the title =. 
Dimony. | 
1. A reſignation is, where a parſon, vicar, or other Reggnstion, 
beneficed clergyman voluntarily gives up and ſurrenders what, 
his charge and preferment to thoſe from whom he re- 
ceived the ſame, Deg. p. 1. c. 14. 
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To whom to be 
e. 


Beſignation. 
2. That ordinary who hath the power of inſtitution, 
hath power alſo to accept of à reſignation made of the 


ſame church to which he may inſtitute; and therefore the 
reſpective biſhop, or other perſon who either by patent 


under him or by privilege or preſeription hath the power 


of inſtitution, are the proper perſons to whom a reſigna- 


tion ought to be made. And yet a reſignation of a 


deanry in the king's gift, may be made to the king; as 
of the deanry of Wells. And ſome hold, that the reſig- 
nation may well be made to the king, of a prebend that 
is no donative : But others on the contrary have held, 
that a reſignation of a prebend ought to be made only 
to the ordinary of the dioceſe, and not to the king as ſu- 
preme ordinary; becauſe the king is not bound to give 
notice to the patron (as the ordinary is) of the reſigna- 
tion; nor can the king make a collation by himſelf with- 
out preſenting to the biſhop, notwithſtanding his ſupre- 


macy. 2 RolPs Abr. 358. Matſ. c. 4. 


And reſignation can only be made to a ſuperior: This 
is a maxim in the temporal law, and is applied by lord 
Coke to the eccleſiaſtical law, when he ſays, that there- 
fore a biſhop cannot reſign to the . and chapter, but 
it muſt be to the metropolitan, from whom he received 


confirmation and conſecration. Gibſ. 822. 


Whether it muſt 


be made in per- 


preſented to the ordinary, by ſuch proper 


And it muſt be made to the next immediate ſuperior, 
and not to the mediate; as of a church preſentative 
to the biſhop, and not to the metropolitan, 2 Koll's 
Abr. 358. 254 | | 
But donatives are not reſignable to the ordinary; but 
to the patron, who hath power to admit. Gi. 822. 
And if there be two patrons of a donative, and the 
incumbent reſign to one of them, it is good for the whole. 
Deg. p. 1. c. 14. | | . 
3. Regularly, reſignation muſt be made in perſon, and 
not by proxy. There is indeed a writ in the regiſter, 
intitled, /itera procuratoria ad reſignandum, by which the 
perſon conſtituted proctor was enabled to do all things 
neceſſary to be done in order to an exchange ; and of 
theſe things, reſignation was one. And Lindwood. ſup- 
ſeth, that any reſignation may be made by proctor. 
But in practice, there is no way (as it ſeemeth) of re- 


ſigning, but either to do it by perſonal appearance before 


the ordinary, or at leaſt to do it elſewhere before a publick 
notary, by an inſtrument directed immediately to the otdi- 
nary, and atteſted by the faid notary; in, order to be 
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pray his acceptance. In which caſe the perſon preſent- 


e 
Alf + + 39 


5 ing the inſtrument to the ordinary doth not reſign nomine 9 
5 procuratorio, as proctors do; but only preſents the reſig- i 
t nation of the 'perſon already made. Gibſ. 822. Deg. 48 
r p. 1. c. 14. Vaiſ. c. 4. 8 - . 
: 4. A collateral condition may not be annexed to the Mut be abſolute "oy 
reſignation ; no more than an ordinary may admit upon gane condi a 
; condition, or a judgment be confeſſed upon condition, Y 
which are judicial acts. Watf. c. 4. | 15 
t For the words of reſignation have always been, pure, 
; ſponte, abſolute et ſimpliciter ; to exclude all indirect bar- 
7 gains, not only for money, but for other conſiderations. 

And therefore in Gayton's caſg, E. 24 Eliz. where the re- 
5 ſignation was, to the uſe of two perſons therein named, 
k and further limited with this: condition, that if one of 
. the two was not admitted to the benefice reſigned, with- 
in fix months, the reſignation ſhould be void and of none 

effect; ſuch reſignation, by reaſon of the condition, was 
declared to be abſolutely void. God. 277. Gibf. 821, 
| 1 Still. 334. : | 1 
a But where the — made for the ſake of 
t exchange only, thergt admits of this condition, viz. if 


| the exchange ſhall take full effect, and not otherwiſe; 


as appears by the form of reſignation which is in the re- 
giſter. Gib/. 821. | 


By a conſtitution of Othobon : J/hereas ſometimes a man 
r reſigneth his benefices that he may obtain a vacant ſee ; and 
| bargaineth with the collator, that if be be not elected to the 
t biſhoprick, he ſhall have his benefices again; we do decree, 

that they ſhall not be reſtored to him, but ſhall be conferred 
> upon others as lawfully void. And if they be reſtored to him, 
the ſame ſhail be of no effett ; and he who ſhall fo reſtore him, 

after they have been reſigned into his hands, or ſhall inflitute 
| the reſigner into them again, if he is a biſhop he ſhall be fuſ-. 


: pended from the uſe of his dalmatic and pontificals, and if he 6 
> is an inferior prelate he ſhall be ſuſpended from his office, un- 1 
5 til he Mall think fit to revoke the ſame. Athon. 134. _ 
f 5, No reſignation can be valid, till accepted by the yur be accave- 
a proper ordinary: That is, no perſon appointed to a cure ed by the iſe * "wy 
f of ſouls, can quit that cure, or diſcharge himſelf of it, * F . ky 


but upon good motives, to be approved by the ſuperior. 
5 who committed it to him; for it may be, he would quit 
a it for money, or to live idly, or the like. And this is 
the law temporal, as well as ſpiritual ; as appears by 
that plain reſolution which hath been given, that all 
7 preſentations made to benefices reſigned, before ſuch ac- 
7 h | ceptance, 


* 
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; ceptance, are void. And there is no pretence to fay, 
that the ordinary is obliged to accept; ſince the Jaw 2 
hath appointed no known remedy, if he will not ac- d 
cept, any more than he will not ordain. : G15). 822. N 
1 Still. 334. „ ©» | b 
- Lindwood makes a diſtinction in this caſe, between a a 
; cure of ſouls, and a fine-cure, T'he reſignation of a te 
ſine-cure, he thinks, is good immediately, without the A 
ſuperior's conſent ; becauſe none but he that reſigneth 
hath intereſt in that caſe: but where there is a cure of r. 
ſouls it is otherwiſe, becauſe not he only hath intereſt, C 
but others alſo unto whom he is bound to preach the ti 
word of God; wherefore in this cafe it is neceſſary, that 7. 
there be the ratification of the biſhop, or of ſuch other 7 
perſon as hath power by right or cuſtom to admit ſuch C 
. reſignation. Gi. 823. | n 
| Thus in the caſe of the marchioneſs of Rockingham and ET 
Griffith, Mar. 22, 1755. Dr. Griffith being poſſeſſed of v 
the two rectories of Leythley and Thurnſco, in order G 
that he might be capacitated to accept another livin | 
which became vacant, tqwit, the rectory of Handſworth, bi 
executed an inftrument-df reſignaffion of the rectory of £0 
Leythley aforefaid, before a notary” publick, _ which was e 
tendred to and left with the archbiſhop of Vork, the or- fi 
dinary of the place within which Leythley is ſituate, It Pe 
was objected, that here doth not appear to have been 11 
any acceptance of the reſignation by the archbiſhop, and G1 
that without his acceptance the ſaid rectory of Leythley 3M 


could not become void. And it was held by the lord 
chancellor clearly, that the ordinary's acceptance of the. 


reſignation 1s abſolutely neceſſary to make an avoidance : a 
| But whether in this caſe there was a proper reſignation | 
| and acceptance thereof, he reſerved for further conſider- 1 
| ation; and in the mean time recommended it to the arch- | 
biſhop to produce the reſignation in court. Af- 40 
terwards, on the 17th of April 1755, the cauſe came on . 3 
again to be heard, and the reſignation was then pro- 0 
duced; but the counſel for the executors of the late mar- ; 
quis declaring that they did not intend to make any fur- ” 
ther oppoſition, the lord chancellor gave no opinion pon — 
the reſignation, or the effect of it; but in the courſe of | th 
the former argument, he held, that the acceptance of a 
reſignation by the ordinary is neceſſary to make it effec- 3 
tual, and that it is in the power of the ordinary to ac- 1 1 8 


cept or refuſe a reſignation. 9 F 


And * 


Reſignation, 


And in the caſe of Heſtet and Grey, H. 28 G. 2. where 
2 general bond of reſignation. was put in ſuit, and the 
defendant pleaded that he offered to reſign but the ordi- 


nary would not accept the reſignation; the court of King's 


bench were unanimouſly of opinion, that the ordinary is 
a judicial officer, and is intruſted with a judicial power 
to accept or refuſe a reſignation 'as he thinks proper : 
And judgment was given for the plaintiff. 


6. After acceptance of the reſignation, lapſe ſhall not From what time 
run but from the time of notice given: It; is true, the \*Pſe after refig- 
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nation ſhall in- 


church is void immediately upon acceptance, and the pa- cur. 


tron may preſent if he pleaſe; but as to lapſe, the gene- 
ral rule that is here laid down, is the unanimous doctrine 
of all the books. Inſomuch that if the biſhop who ac- 
cepted the reſignation, dies before notice given, the ſix 


months ſhall not commence till notice is given, by the 


guardian of the ſpiritualties, or by the ſucceeding} biſhop; 


with whom the act of reſignation is preſumed to remain. 


Gib, 823. 


5. By the 31 El. c. 6. ſ. 8. If any incumbent of any Corrupt reſigna- 


| benefice with cure of ſouls, ſhall tg reſi gn the ſame ; or on. 


corruptly take for or in reſpect of the reſigning the ſame, di- 
reftly or indirettly, any penſion, ſum of money, or other bene- 
fit whatſoever : as well the giver, as the taker, of any ſuch 
penſion, ſum of money, or other benefit corruptly, ſpall lofe double 
the value of the ſum ſo given taken or had; half to the queen, 
and half zo. him that ſhall ſue Joris the ſams in any Yr her 
majefly's courts of record. 


Any penſion] Before this 9 the tihop i in 20 of 
reſignation might and did frequently, aſſign a penſion 
during life, out of the benefice reſi oed, to the {rh 
reſigning. Gibſ. 822. * 
And by the ſtatute of the 26 2 8. e. 3. Indies, an 
act for the payment of firſt fruits and tenths, it was enact- 
ed, that incumbents charged with penſions payable to 
f their predeceſſors during their lives, ſhould deduct the 
tenth part thereof out of ſuch payment, inaſmuch as they 
were charged by the ſaid act to pay the tenths of their 
whole living unto the king, 

And by the ſame act it was provided, that no penſion 
thereafter ſhould be aſſigned by the ordinary, or by any 
other manner of agreement by collateral ſecurity or 
otherwiſe, upon any reſignation of any dignity, bene- 
fice, or promotion ſpiritual, above the value of the 
third 8. of the dignity benefice or promotion ſpiritual 


re ſi ned. 
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Reſignation. 
But now % the aforeſaid act of 31 BL. no bands 
3 can be reſerved. | 


 Refpond. 


P E 8 P 0 N D, was a ſhort anthem Pang after reading 
three 'or four verſes of a chapter; after Which, the 
chapter did proceed. Gif. 263. | 


Reſtoration of king Charles the ſecond. See 


Doltdays. 
Review N of). See Appeal. 


* V 


Bothet⸗ 


| R OCHET (a part of che epiſcopal habit), is a linen 


garment gathered at the wriſts; and differeth 
from a ſurplice, in that a ſurplice hath open ſleeves 
hanging 8 6 but a rochet hath cloſe ſleeves. Lindw. 
251. 
It was alſo one of the ſacerdotal veſtments ; F and in 


that reſpe& differed from a ſurplice in inn it had ro 


ſleeves, Lindw. 252. 


Rogation days. See polidays. 
Right of patronage. See ADVowſon. 
Rural dean. See Deans. 


Sabbath, See Lo2d's day. 


Sacraments. 
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41 25. There are two ſacraments ordained of 
Chriſt our Lord in the goſpel, that is to ſay, baptiſm 
and the ſupper of the Lord 1 

Thoſe five commonly called ſacraments, that is to ſay, 
confirmation, penance, orders, matrimony, and extreme 
unction, are not to be counted for ſacraments of the go- 
ſpel; being ſuch as have grown partly of the eorrupt fol- 
lowing of the apoſtles, partly are ſtates of life allowed by 
the fcriptures ; but yet have not like nature of ſacraments 
with baptiſm and the Lord's ſupper, for 'that they have 
not any viſible ſign or ceremony ordained of God. 


For the ſacrament of baptiſm, See the title Baptiſm. 

For the ſacrament of the Lord's ſupper, See the title 
Lo2d's ſupper. „ 
Sacrilege. See Church. g. 
Sanctuary. See Church. 
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Sthools. 


H E determinations in the courts of law, relative 
| to this title, do not ſeem to be delivered with that 


preciſion which is uſual in other caſes. And in deed, 


- excepting in an inſtance or two in the court of chancery 
(as will appear), the general law concerning ſchools doth 
not ſeem to have been conſidered as yet upon full and 
ſolemn argument. And therefore liberty of animadver- 
ſion is taken in ſome of the following particulars, which 
would not be allowable in matters finally adjudged and 


ſettled. 


5 — 
8 Is 
* * 


1. By the 7 & 8 NV. c. 37. Whereas it would be a power of foun- 
great hindrance to learning and other good and charitable dation. 


works, if perſons well inclined may not be permitted to 
found ſchools for the encouragement of learning, or to 
augment the revenues of ſchools already founded; it ſhall 


be lawful for the king to grant licences to aliene, and to 


But 


purchaſe and hold in mortmain. 
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Schools. 


„. 36. After Jun. 24. 1736, no 


But by the 


manors, lands, tenements, rents, advowſons, or other 


hereditaments, corporeal or incorporeal, nor any ſum of 
money, goods, chattels, ſtocks in the publick funds, ſe- 
curities for money, or any other perſonal eſtate whatſo- 
ever, to be laid out or diſpoſed of in the purchaſe of any 
lands tenements or hereditaments, ſhall be given or any 
ways conveyed or ſettled (unleſs it be bona fide for full 
and valuable conſideration), to or upon any perſon or 
perſons, bodies politick or corporate, or otherwiſe, for 
any eſtate or intereſt whatſoever, or any ways charged or 
incumbred, in truſt or for the benefit of any charitable 
uſes whatſoever; unleſs ſuch appointment of lands, or of 
money or other perſonal eſtate. (other than ſtocks in the 
publick funds,) be made by deed indented, ſealed, and 


delivered in the preſence of two witneſſes, twelve kalendar 


months at leaſt before the death of the donor, and be in- 


rolled in chancery within ſix kalendar months next after 


the execution thereof; and unleſs ſuch ſtock in the pub- 
lick funds be transferred in the publick books uſually kept 


for the transfer of. ſtocks, ſix kalendar months at leaſt be- 


fore the death of the donor: and unleſs the ſame be made 
to take effect in poſſeſſion for the charitable uſe intended, 
immediately from the making thereof, and be without 
power of revocation. And any aſſurance otherwiſe made 
ſhall be void. | 7 „ 
2. By Can. 77. No man ſhall teach either in publick 
ſchool or private houſe, but ſuch as ſhall be allowed by 
the biſhop of the dioceſe, or ordinary of the place, under 


his hand and. ſeal; being found meet, as well for his 


learning and dexteritygin teaching, as for ſober and honeſt 
converſation, and alſo for right underſtanding of God's 
true religion; and alſo except he firſt ſubſcribe ſimply to 
the firſt and third articles in the 36th canon, concerning 
the king's ſupremacy and the 39 articles of religion, and 
to the two firſt clauſes of the ſecond article, 'concerning 
the book of common prayer, viz. that it contarneth no- 
thing contrary to the word of God, and may lawfully be 


uſed. 


And in the caſe of Cory and Pepper, T. 39 Car. 2. a 


: conſultation was granted in the court of king's bench, 
againſt one who taught without licence in contempt of 
the canons; and (the reporter ſays) the reaſon given by 
the court was, that the canons of 1603 are good by the 
ſtatute of the 25 Hen. 8. ſo long as they do not impugn the 


F 
common 
: k pore of $$ is 


wh is = tt 


„„ 


. 


- ww v1 


WW F7 


" 08 | YT Ween oY We CY” 099 TY yy CY. 


tat 


64% 995. 
But this is unchronological and abſurs: and as the offices 


of a ſchoolmaſter is a lay office (for where it is ſupplied 
by a clergyman, that is only accidental, and not of any 
neceſſity at all ;) it is clear enough, that the canon by its 
own ſtrength in this caſe is not obligatory. 

Therefore we muſt ſeek out ſome other foundation of 
the eccleſiaſtical juriſdiction : and there are many quota- 
tions for this purpoſe fetched out of the ancient canon law 
(Gib. 1099. ) ;* which altho' perhaps not perfectly deci- 
ſive, yet it muſt be owned they bear that way. 

The argument in Cox's caſe, ſeemeth to contain the Aki 
ſtance of what hath been alledged on both ſides in this 
matter; and concludeth in favour of- the eccleſiaſtical ju- 
riſdiction. Which was thus: M. 1700. In the chan- 
cery; Cox was libelled againſt in the ſpiritual court at 
Exeter, for teaching ſchool without licence from the bi- 
ſhop: And on motion before the lord chancellor, an or- 
der was made, that cauſe ſhould be ſhewa why a prohi- 
bition ſhould not go, and that in the mean time all things 
ſhould ftay. On ſhewing cauſe, it was moved to diſ- 
charge the ſaid order, alledging, that before the reforma- 
tion this was certainly of eccleſiaſtical juriſdiction; and 
in proof thereof, was cited the 11th canon of the coun- 
cil of Lateran held in the year 1215, which canon hath 
been received by cuſtom in this kingdom, and ſo made 


part of our eccleſiaſtical laws; that the ſtatute of the | 


1 Eliz. c. 1. having reſtored the ſpiritual juriſdiction to 
the crown, which had been uſurped by the pope, imme- 
diately thereupon the queen ſet forth eccleſiaſtical in- 
junctions, one of which was, that no man ſhould teach 
ſchool without being allowed thereto by the ordinary; 
that it muſt be admitted, theſe injunctions were not con- 
firmed by any act of parliament, but their being referred to 
and mentioned in the 5 Eliz. c. I. was an argument that 


the legiſlator did approve of them; that in the 12th year 


of that queen, the faid injunctions (and amongſt them, 


this of teaching ſchool without licence from the ordinary) 
were, by the convocation then ſitting, turned into ca- 


nons; that afterwards the ſtatute of the 23 Elia.“ c. 1. 
was the firſt ſtatute that prohibited it; ſince which, two 
others had followed; but none of them tended to deſtroy 
the eccleſiaſtical juriſdiction, only, by making the offence 
puniſhable in both courts, gave a remedy where there 

Vox. III. 3 was 
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Schools. 


was none before; that in the firſt year of king James, 


the convocation met, which reduced all the canons into 
one body, and then particularly made this canon, that 
none ſhould teach ſchool without licence from the ordi- 


nary; and tho” it might be difficult to prove, that theſe - 


canons were directly confirmed by act of parliament, yet 
there was a ſort of confirmation of them in the ſtatute of 
the 4 Fa. c. 7. for the founding and incorporating a free 
grammar-ſchoo] at North-Leech in the county of 
Glouceſter, whereby the provoſt and ſcholars of queen's 
college in Oxford were to nominate the ſchoolmaſter and 
uſher of the ſaid ſchool, and to make ſuch ordinances for 
the government thereof as they ſhould ſee meet, ſo that 
the ſame were not repugnant to the king's prerogative, to 
the laws and. ſtatutes of the realm, or to any eccleſiaſtical 
canens or conflitutions of the church of England. But on the 
other ſide, it was anſwered, that there could not be one 
canon or precedent before the reformation, cited to prove 
the keeping of ſchool to be of eccleſiaſtical cognizance; 
for that ſuppoſing the council of Lateran to have been in 
every part thereof received in England, yet the canon cited 
did not prove the point for which it had been produced, 
that canon only appointing ſchoolmaſters inevery cathedral 
church, and ſuch ſchoolmaſters to be licenſed by the bi- 
ſhop; which was but reaſonable, namely, that' he who 
taught in the biſhop's church, ſhould be approved of by 
the biſhop; that the teaching of ſchool was not in the na- 
ture thereof ſpiritual ; and it would be hard to affirm, that 
it was of eccleſiaſtical juriſdiction, or cogniſable by the old 
eccleſiaſtical laws of the kingdom received by common 
uſe, at the ſame time that not one ſingle precedent of any 
ſuch law or uſage before the reformation was to be found; 
and that as to the canons made fince, they did not bind a 
layman (as Cox was ſuggeſted to be) becauſe the laity 
was not repreſented in convocation ; neither could a te- 
ference to the canons in a private a& of parliament, add 
any greater weight to them than they had before; that 
this was a caſe which deſerved great conſideration, having 
before been in the other courts of Weſtminſter-hall, where 
ſeveral prohibitions had been granted on this very ſame 
point, in order that it might receivg:a judicial determina- 
tion, but the other ſide would never venture to go on; 25 
in Oldfield's caſe, M. ꝙ W. the caſe of Betſnam and Bar- 
nardiſton, E. 10 W. Chedwick's caſe, M. 10 W. Scorier's 
.caſe, T. 11 W. and one Daviſon's caſe, T. 12 W. that 
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Schools. 
ſuppoſing it to have been originally a ſpiritual crime, yet 
being now made temporal by ſeveral acts of parliament, it 
was thereby drawn from the ſpiritual to the temporal ju- 
riſdiction. By Wright lord keeper : Both courts may 
have a concurrent juriſdiftion ; and a crime may be pu- 


niſhable both in the one and in the other: The canons of = 


2 convocation do not bind the Jaity without an act of par- 
liament: But I always was, and ſtill am of opinion, that 
keeping of ſchool is by the old laws of England of eccle- 
faſtical cognizance : And therefore let the order for a pro- 
hibition be, diſcharged. Whereupon it was moved, that 
this libel was for teaching ſchool generally, without ſhew- 
ing what kind of ſchool ; and the court chriſtian could not 
have juriſdiction of writing ſchools, reading ſchools, dan- 
cing ſchools, or ſuch like, To which the lord keeper 
aſſented, and thereupon granted a prohibition as to the 
teaching of all ſchools, except grammar ſchools, which 
he thought to be of eccleſiaſtical cognizance. 1 P. 
Will. 29. | | 0 | 
By act of parliament the caſe ſtands thus : 


By the 23 Eliz. c. 1. F any perſon or perſons, body poli- 


tick or corporate, ſhall keep or maintain any ſcboslmaſter which 
ſhall not repair to ſome church chapel or uſual place of common 
prayer, or be allowed by the biſhop or ordinary of the dioceſe 
where ſuch ſchoalmaſter ſhall be jo kept ; he ſhall, upon conviftion 
in the courts at Weſtminſter, or at the afſizes, or quarter ſeſ- 
frons of the peace, forfeit for every month ſo keeping him 101 ; 
one third to the king, one third to the poor, and one third to 
him that ſhall ſue: and ſuch ſchoolmaſter or teacher, pre- 
ſuming to teach contrary to this act, and being the eof lawfully 
convict, ſhall be diſabled to be a teacher of youth, and ſuffer 
. impriſonment without bail or mainprize for one year. | 
The following caſe ſeemeth to have happened upon this 
ſtatute; which in the adjudication, by ſome overſight, 
hath not been attended to: viz. E. 13 V. K. and Dauſe. 


The defendant was indicted for having kept a ſchool 


without licence of the biſhop of the dioceſs, againſt the 
form of the ſtatute, Upon which it was moved to quaſh 


the indictment (being removed into the king's bench by | 


certiorari), and the exceptions taken to the indiftment 
were, 1. That there was no ſtatute that prohibited keep- 
ing ſchool without licence, but the 1 7a. c. 4. / 9. and 
the ſaid act preſcribed another method of proceeding. 
2. This indictment was found before the juſtices of the 
peace at the quarter ſeſſions; and they have no power by 
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the act, and therefore it was void. 3. This ſchool was 


not within the act of the 1 Ja. becauſe the act extends 


but to grammar ſchools; and this ſchool was for writing 
and reading, And afterwards, after a rule made to ſhew 
cauſe, the indictment was quaſhed. L. Raym. 672. 


Further: By the 1 Fa. c. 4. . 9. No perſon ſhall keep 
any ſchool, or be a ſchoolmaſter, out of any of the univerſities 


or colleges of this realm, except it be in ſome publick or free 


- 


grammar ſchool, or in ſome ſuch nobleman's or gentleman's 
houſe as are not recuſants, or where the ſame ſchoolmaſter ſhall 
be ſpecially licenſed thereunto by the archbiſhop biſhop or guar- 
dian of the ſpiritualties of that dioceſe ; upon pain, that as well 
the ſchoolmaſter, as alſo the party that ſhall retain or maintain 
any ſuch ſchoolmaſter, fhall forfeit each of them for every day 


ſo wittingly offending 40h ; half to the king, and half to him 


that ſhall ſue. 


And by the 13 & 14 C. 2. c. 4. Every ſchoalmaſter leep- 


ing any publick or private ſchool, and every perſon inſlrufting 
or teaching any youth in any houſe or private family as a tutor 


or ſchoolmaſter, ſhall before his admiſſion ſubſcribe the declara- 


tion following, via. I. A. B. do declare, that I will con- 


„ form to the liturgy of the church of England, as it is 


% now by law eftabliſhed.” Jhich hall be ſubſcribed be- 
fore the archbiſhop, biſbop, or ordinary of the diaceſe ; on pain 


that every perſon ſo failing in ſuch ſubſcription, "ſhall forfeit 


his ſchool, and be utterly diſabled and ipſo facto deprived of 


the ſame, and the ſaid ſchool ſhall be void as if fuch perſon fo 
failing were naturally dead. | 


And if any ſcho1lmaſter, or other perſon, inſtructing or 
teaching youth in any private houſe or family as a tutor or ſchool- 
maſter, fhall inſtruct or teach any youth as à tutor or ſchoo!- 
maſter, before licence obtained from the archbiſhop, biſhop, or 
ordinary of the dioceſe, according to the laws and flatutes of this 
realm, (for which he ſhall pay 12d only, ) and before ſuch ſub- 
ſcription as aforeſaid ; he ſhall for the firſt offence ſuffer three 
months impriſonment without bail; and for every ſecond, and 
other ſuch offence, ſhall ſuffer three months impriſonment with- 
cut bail, and alſo forfeit to the king the ſumof 5 I. /[. 8, 9, 
10, 11. | „ 

MH. 9G. 2. The Ving againſt the biſhop of Litchfield and 
Coventry. A mandamus iſſued to the biſhop, to grant a 
licence to Rufhworth a clergyman, who was nominated. 
uſher of a free grammar ſchool within bis dioceſe. To 
which he returned, that a caveat had been entred by ſome 
of the principal inhabitants of the place, with articles an- 
nexed, acculing him of drunkenneſs, incontinency, and 
hs | neglect 


religi 
and (| 
quent 
dom, 
any be 
himſe 


| king, 


ſhall 

quarte 
do 
“ ſoe1 
©« abh 
© tho! 


8 neglect of preaching and e prayers; and that the A 
is caveat being warned, he was proceeding to inquire into 3 
g the truth of theſe things when the mandamus came; and 1 
0 therefore he had ſuſpended the licenſing. him. And with- 4 

out entring much into the arguments, whether the biſhop ſp 
ep hath the power of licenſing; the court held, that the re- d . 
es turn ſhould be allowed as a temporary excuſe: for tho * 
be the act of the 13 14 C. 2. c. 4. obligeth them only to 1 
15 aſſent to and ſubſcribe the declaration, yet it adds, accord- . 
all ing to the laws and flatutes of this realm; which preſuppo- | 
27 ſeth ſome neceſſary qualifications, which it is reaſonable A; 
al ſhould be examined into. Str. 1023. 1 
in By the ſeveral ſtamp acts, the licence to ſchoolmaſters | il 
ay and tutors ſhall be on a double 5th ſtamp. 8 
im After licence obtained; the ſchoolmaſter muſt take the 5 


oaths, and exhibit a certificate of his having received the 
ſacrament, at the Parte ſeſnons, as other perſons n 


ng fying for offices. 

tor And by Can. 137. Every ſchoolmaſier ſhall, at the bi- 

"a= ſhop's firſt viſitation, or at the next viſitation after his ad- 

n- miſſion, exhibit his licence, to be by the ſaid bithop either . 

is allowed, or ax there be juſt wen diſallowed and re- 

be- Jedted, - | 

ain 3. By the 11 & 12 W. c. 4. If any i or perſon Papiſts. a 

feit making profeſſion of the 8 religion, ſha}l keep ſchool, a 
of or take upon himſelf the education or government or , 0 

fo. boarding of youth ; he ſhall be adjudged to perpetual im- 24 
8 priſonment, in ſuch place within this kingdom, as the 19 
or king by advice of his privy council {hall appoint. 2 70 4 

90ʃ- 4. By the 17 C. 2. c. 2. It ſhall not be lawful for any Diſſenters, A 

o0l- rin who ſhall take upon him to teach or preach in any A 

or meeting or conventicle under pretence of any exerciſe ot 1 

this religion, or for any other perſon who ſhall not firſt take PW 

ub- and ſubſcribe the oath following, and who ſhall not fre- Mg 

bree quent divine ſervice eſtabliſned by the laws of this king- „ 
and dom, to teach any publick or private ſchool, or take us 

ith- any boarders or tablers that are taught and inſtructed by bl 

0, | himſelf or any other; on pain of 401, one third to the 9 

| king, one third to the poor, and one third to him that "ft 

and ſhall ſue in the courts at Weſtminſter or at the aſſizes or 1 

nt a quarter ſeſſions. Which oath is as followeth: I A. B. 1 

ated do ſwear, that it is not lawful upon any pretence what- 5 
To e ſoever, to take arms againſt the king; and that I do | 

ome © abhor that traiterous poſition of taking arms by his au- 

an- 1 Wen againſt his. perſon, or agaiatt thoſe that are coin- 3 

and X 3 © miſſioned | 
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310 Schools. 
| < miſſioned by him in purſuance: of ſuch commiſſions ; 
and that I will not any time endeavour. any alteration 

© of government either in church or ſtate,” 

But by the 1 W. c. 18. commonly called the act of to- 
| leration 3 neither the ſaid act, nor the before recited act 
of the 23 Elix. c. 1. nor any other made againſt papiſts 
or popiſh recuſants (except as therein excepted), ſhall 
extend to proteſtant diflenters qualified according to that 
act. 

And by the 19 G. 3. c. 44. No diſſenting miniſter, 
nor any other proteſtant diſſenting from the church of 
England, who ſhall take the oaths and ſubſcribe the de- 
claration directed by the ſaid act of 1 V. and another de- 
claration injoined by this preſent act (for which ſee Title 
Diſſenters) ſhall be proſecuted in any court whatſoever, 
for teaching and inſtructing youth as a tutor or ſchool- 
maſter, Provided, that this (hall not extend to the en- 

abling any perten diſſenting from the church of England 
to hold the maſterſhip of any college or ſchool of royal 
foundation, or of any other endowed college or ſchool for 
the education of youth, unleſs the ſame ſhall have been 
founded ſince the firſt year of William and Mary, for the 
immediate uſe and benefit of proteſtant diffenters. 
Whether the or- 5. In Bales's caſe, M. 21 C. 2. it was beld, that 
ainary may pro- where the patronage is not in the ordinary, but in feoffees 
wo ee wy or other patrons ; the ordinary cannot put a man out: 
ing without li- and a-prohibition was granted; the ſuggeſtion for which 
cence. was, that he came in by election. and that it was his 
freehold, 2 Keb. 544. 

Upon which Dr Gibſon juſtly Gras, that if this be 
any bar to his being deprived by ordinary authority; the 
preſentation to a benefice by a lay patron, and the parſon's 
freehold in that benefice, would be as good a plea againſt 
the deprivation of the parſon by the like authority. And 
yet this plea hath been always rejected by the temporal 
courts, And in one circumſtance at leaſt, the being de- 
prived of a ſchool, notwithſtanding the notion of a free - 
hold, is more naturally ſuppoſed, than deprivation of a 
bene fice; becauſe: the licence to a ſchool is only during 
pleaſure, whereas the inſtitution to a benefice is abſolute 
and unlimited. Gib/ſ. 1110. | 

In what caſe eu- 6. By Can. 78. In what pariſh chanch or chapel ſoever 
de > 3 there is a curate, which is a maſter of arts, or bachelor 
en ches. of arts, or is otherwife well able to teach youth, and will 
e ee ſo do, for the better increaſe of his living, and; 
poet | training 


canons, 1 P. Will, 32. 


Schools. 
training up of children in principles of true religion; we 
will and ordain, that a licence to teach youth of the pariſh 
where he ſerveth, be granted to none by the ordinary of 
that place, but only to the ſaid curate: Provided always, 
that this conſtitution ſhall not extend to any pariſh or 


| Chapel in country towns, where there is a-publick ſchool 


founded already ; in which caſe, we think it not meet to 
allow any to teach grammar, but only him that is allowed 
for the ſaid publick ſchool. | 
7. By Can. 79. All ſchoolmaſters ſhall teach in engliſh or 
latin, as the children are able to bear, the larger or ſhorter 
catechiſm, heretofore by publick anthority ſet forth. And as 
often as any ſermon ſhall be upan holy and feſtival days, within 
the pariſh where they teach, they ſhall bring their ſcholars ta the 
church where ſuch ſermon ſhall be made, and there ſee them 


. quietly and ſoberly behave themſelves, and ſhall examine them at 


times convenient after their return, what they have born away 
of ſuch ſermons. Upon other days, and at other times, they 
ſhall train them up with ſuch ſentences «of holy ſcriptures, as 


| ſhall be mal expedient to induce them to all godlineſs. And 


they ſhall teach the grammar ſet ferth ty king Henry the eighth, 


and continued in the times of king Edward the ſiath and queen 


Elizabeth of noble memory, and none other. And if any 
ſchoolmaſler, being licenſed, and having ſubſcribed as is aſore- 
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ſaid, hall offend in any of the premiſſes, or either ſpeak write - 


or teach againſt any thing whereunto he hath formerly ſubſcribed, 
if upon admonition by the ordinary he do not amend and reform 


himſelf, let him be ſuſpended from teaching ſchool any longer. 


The larger or ſhorter catechiſm] The larger is that in the 
book of common prayer : The ſhorter was a catechiſm 
ſet forth by king Edward the ſixth, which he by his let- 
ters patents commanded to be taught in all ſchools ; 
which was examined, reviewed, and corrected in the con- 


vocation of 1562, and publiſhed with thoſe improvements 


in 1570, to be a guide to the younger clergy in the ſtudy 
of divinity, as containing the ſum and ſubſtance of our 
reformed religion. Gibf. 374. 

Shall bring their ſcholars to the church] E. 10 & 11. NV. 
Beteham and Barnardiflon. The chief queſtion was, whe- 


ther a ſchoolmaſter might be proſecuted in the eccleſiaſti- 


cal court for not bringing his ſcholars to church, contrary 
to this canon. And it was the opinion of the court, that 


the ſchoolmaſter, being a layman, was not bound hy the 


Grams 


'X 4 


: 
| 
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Grammar] Compiled and ſet forth by William Lily and 
others ſpecially appointed by his majeſty; in the preface 
to which book it is declared, that ** as for the diverſity 
of grammars, it is well and profitably taken away by 
the king's majeſty's wiſdom ; who foreſeeing the incon- 
„ venience, and favourably providing the remedy, cauſed 


25 © one kind of grammar by ſundry learned men to be 


«<- diligently drawn, and ſo to be ſet out only; every 
„here to be taught for the uſe of learners, and or 
* avoiding the hurt in changing of ſchoolmaſters.” . 


Subject toa 8. By the 43 El. c. 4. Where lands rents - annuities | 


19247 raped goods or money, given for maintenance of free ſchools or 
1 tchools of learning, have been miſapplied, and there are 
wor. no ſpecial viſitors or governors appointed by the founder; 
the lord chancellor may award commiſſions under the 
| great ſea], to enquire and take order therein. Fs LES 
Whether the 9. Whether a mandamus lieth for reſtoring a ſchool- 
ee maſter or uſher, when in fact they have been deprived by 
the local viſitors, is doubtfully ſpoken of in the books of 
common law; and the pleadings upon them ſeem not to 
touch the preſent point, but to turn chiefly upon this, 
Whether they are to be accounted offices of a publick or 

private nature. Gib. 1110. % 
Thus in the caſe of the Aung againſt the bailiffs of Mor- 
eth. A mandamus was granted, to reſtore a man to the 
office of under-{choolmaſter of a grammar ſchool at Mor- 
peth, foundeth by king Edward the ſixth : The ſame be- 
ing of a publick nature, being derived from the crown. 


Str. 58. 


And the diffinction ſeemeth to be this: If they ſhall be 


deemed of a publick nature, as conſtituted for publick 
government; they ſhall be ſubject to the juriſdiction of 


the king's courts of common law; but if they be judged 


matters only of private charity, then they are ſubject to 
the rules and ſtatutes which the founder ordains, and to 
the viſitor whom he appoints, and to no other. L. 


Raym. 5. | 
In the caſe of colleges in the univerſities, whether 
founded by the king or by any other, it ſeemeth now to 

be ſettled, that they are to be conſidered as private eſta- 
bliſhments, ſubject only to the founder, and to the viſitor 

whom he appointeth: and it doth not ſeem eaſy to diſcern 

| any difference between ſchools and colleges in this reſpect. 
Governors eo 10. H. 1725. Eden and Fofler. The free grammar 
l. ſchool of Birmingham was founded by king Edward the 
ſixth, who endowed the ſaid ſchool, and by his letters 

2 : . | patent 
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are viſitors; but where a private perſon is founder, there 
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patent appointed perpetual governors thereof, who were 


thereby enabled to make laws and ordinances for the bet- 
ter government of the ſaid ſchool, but by the letters pa- 
tent no expreſs viſitor was appointed, and the legal eſtate 
of the endowment. was veſted in theſe governors. After a 
commiſſion had iſſued under the great ſeal to inſpect the 


management of the governors, and all the exceptions be- 


ing already heard and over-ruled, it was now objected. to 
this commiſſion, that the king having appointed gover- 
nors, had by implication made them viſitors likewiſe ; the 
conſequence of which was, that the crown cquld not 
iſſue a commiſſion to viſit or inſpect the conduct of theſe 

overnors. The matter firſt came on before lord chan- 
cellor Macclesfield, and afterwards before lord King, who 
deſired the aſſiſtance of lord chief juſtice Eyre, and lord 
chief baron Gilbert; and accordingly the opinion of the 
court was now delivered ſeriatim, that the commiſſion was 


good. 1. It was laid down as a rule, that where the 


king is founder, in that caſe his majeſty and his ſueceſſors 


ſuch private perſon and his. heirs are by implication of 
law viſitors. 2. That tho? this viſitatorial power did re- 
ſult to the founder and his heirs, yet the founder might 
veſt or ſubſtitute ſuch viſitatorial right in any other perſon 
or his heirs. 3. They conceived it to be unreaſonable, 
that where governors are appointed, theſe by conſtruQion 
of law and without any more ſhould be viſitors, ſhould 
have an abſolute power, and remain exempt from being 
viſited themſelves. And therefore, 4. That in thoſe 


caſes where the governors or viſitors are ſaid not to be ac- 


countable, it muſt be intended, where ſuch governors 
have the power of government only, and not where they 
have the legal eſtate and are intruſted with the receipt of 
the rents and profits (as in the preſent caſe); for it would 
be of the moſt pernicious conſequence, that any.perſons 
intruſted with the receipt of rents and profits, and eſpe- 
cially for a charity, tho' they miſemploy never ſo much 


theſe rents and profits, ſhould yet not be accountable ſor 


their receipts : this would be fuch a privilege, as might 
of it ſelf be a temptation to a breach of truſt. 5. That 
the word governor did not it ſelf imply viſitor; and to 
make ſuch a conſtruction of a word, againſt the common 
and natural meaning of it, and when ſuch a ſtrained con- 
ſtruction could not be for the benefit, but rather to the 
great prejudice of the charity, would be very unreaſonable; 
beſides, it would be making the king's charter operate to 

a double 
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Whether the 
truſt ſurviveth, 
on the feoffees 
dying a way be- 
yone the limited 
number. 


— 


a double intent, which ought not to be. And the com- 
miſſion under the great ſeal was reſolved to be well iſſued. 
2 P. Will. 325. | 

11. The following cafe relateth particularly to a 
church; but is equally applicable'to, and far more fre- 
quently happeneth in the cafe of ſchools. It is that of 
Waltham church, H. 1716. Edward Denny, earl of Nor- 
wich, being ſeiſed by grant from king Edward the fixth, 
of the ſite and demeſnes of the diſſolved monaſtery of 


Waltham Holy Croſs, and of the manor of Waltham, 
and of the patronage of the church of Waltham, and of 


the right of nominating a miniſter to officiate in the faid 
church,” it being a donative, the abbey being of royal 
foundation, by his will in 1636, amongſt other things 
the ſaid earl deviſed a houſe in Waltham, and a rent 


charge of 1001 a year, and ten loads of wood to be annu- 


ally taken out of the foreſt of Waltham, and his right of 
nominating a miniſter to officiate in the faid church, to 
fix truſtees and their heirs, of which Sir Robert Atkins 
was one, 'in truſt for the perpetual maintenance of the 
miniſter, to be from time to time nominated by the truſ- 
tees; and directed that when the truſtees were reduced to 
the number of three, they ſhould chuſe others. It fo fell 
out, that all the truſtees, except Sir Robert Atkins, were 
dead; and he alone took upon him to enfeoff others to 
fill up the number ; and now the ſurviving truſtees (of 
the faid Sir Robert's appointment) did nominate Lapthorn 
to officiate ; and the lady Floyer and Campion, who were 
owners of the diſſolved monaſtery and of the manor, 


claimed the right of nomination to the donative, and had 


nominated Cowper to officiate there, and he was got into 
poſſeſſion. The bill was, that Lapthorn might be ad- 
mitted to officiate there, and to be quieted in the poſſeſſion, 
and to have an account of the profits. By the defendants 
it was amongſt other things inſiſted, that the truſtees hav- 
ing neglected to convey over to others, when they were 
reduced to the number of three, and the legal eſtate com- 
ing only to one ſingle truſtee, he had not power to elect 
others ; but by that means the right of nomination reſulted 
back to the grantor, and belonged to the defendants, who 
had the eſtate, and ſtood in his place; or at leaft the court 
ought to appoint ſuch truſtees as ſhould be thought pro- 
per. By Cowper, lord chancellor; It is only directory 
to the truſtees, that when reduced to three, they ſhould 
fill up the number of truſtees; and therefore altho' they 
neglected ſo to do, that would not extinguith or deter- 

| | | mine 
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mine their right; and Sir Robert Atkins, the only ſur⸗ 
viving truſtee, had a better right than any one elſe could 
pretend to, and might well eonvey over to other truſtees ; 


it was but what he ought to have done: and it was decreed 


for the plaintiff with colts, and an account of profits; 
but the maſter to allow a reaſonable ſalary to Cowper, 
whilft he officiated there. 2 Vern. 74 | 


378 


12. By the 43 Eliz. c. 2. All 5 within the pariſh Taxes, 


are to be aſſeſſed to the poor rate. 

But by the annual acts for the land tax, it is provided, 
that the ſame ſhall not extend to charge any maſters or 
uſhers of any ſchools, for or in reſpect of any ſtipend, 
wages, rents, or profits, ariſing or growing due to them, 
in reſpe& of their ſaid places or employments. | 

Provided, that nothing herein ſhall extend to diſcharge 
any tenant of any the houſes or lands belonging to the 


ſaid ſchools, who by their leaſes or other contracts are 


obliged to pay all rates, taxes, and impoſitions whatſo- 
ever; but that they ſhall be rated and pay all ſuch rates, 
taxes, and impoſitions. en; 1 
And in general, it is provided, that all ſuch lands re- 
venues or rents, ſettled to any charitable or pious uſe, as 


- were aſſeſſed in the 4th year of Vill. & Mar. ſhall be liable 


to be charged; and that no other lands, tenements or 
hereditaments, revenues, or rents whatſoever, then ſet- 


tled to any charitable or pious uſes, as aforeſaid, ſhall be 


charged. | 
And the reaſon of this diſtinction ſeemeth to be, be- 
cauſe in that year, the ſums to be charged were fixed and 


determined upon every particular diviſion; lands which 


were then appropriated to charities being exempted out of 
the valuation: therefore it is no hardſhip upon the neigh- 
bourhood, that lands then exempted ſhould be exempted 
ſill, for the other lands pay no more upon the account 
of ſuch exemption: but if lands appropriated to charities 


ſince that time ſhould by ſuch appropriation become ex- 


empted, this would lay a greater burden upon all the reſt, 
becauſe the ſame individual ſum upon the whole diviſion 


- - 


is to be raiſed ſtill, 


Seats in churches. See Church. 
Bees of biſhops. See Cathedrals. 
Select veſtry. See Veſtry, in the title Church. 
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| 3 In 
Sentence. * 
A Sentence is either definitive, or interlocutory : 5 1 
A definitive ſentence is that, which puts an end to ju; 
the ſuit in controverſy, and regards the principal matter in 
in queſtion: . 5 | ak 
An interlecatory ſentence determines only ſome incident git 
or emergent matter in the proceeding, as ſome exception, A; 
or the like; but doth not affect the principal matter in 
controverſy. _ Al. Par. 487. | | fas 
By the ancient canon law, ſentence of ſuſpenſion, or pe 
excommunication, ought not to be given without a pre- 5 
vious admonition ; unleſs the offence is ſuch as in its of 
own nature immediately requires ſuch ſentence. In arch- "of 
biſhop Arundel's regiſter, mention is made of an appeal 5 
from a ſentence of ſuſpenſion, as unjuſt, for want of a fit 
canonical admonition. Gib/. 1046. | „ 1 
And every fentence muſt be in writing; otherwiſe it ſat 
deſerves not the name of a ſentence, and needeth not the 
formality of an appeal to reverſe it. Id. 10479, _ ag 
And by the ſeveral ſtamp acts, every ſentence or final thi 
decree mult be on a double ſixpeny ſtamp. | the 
And the ſentence muſt be pronounced in the preſence W 
of both parties; otherwiſe, ſentence given in the abſence the 
of one of the parties is void. Id. 9 1 th 
Sentences upon the church wall. See Church. to 
| Separatiſts. See Difſenters. | pe 
met | 
— — — — . — of 
| 1 5 | | by 
| | = tut 
Sequeſtration. 
18155 | inc 
. I. HEN a living becomes void by the death of fal 
cancy of a bene- an incumbent, or otherwiſe; the ordinary is to am 
_ ſend out his ſequeſtration, to have the cure ſupplied, and the 
; to preſerve the profits (after the expences deducted) for fru 
the uſe of the ſucceſſor. God. Append. 14. thc 
Where none will 2, Sometimes a benefice is kept under ſequeſtration yet 
accept the bene- for many years together, or wholly; namely, when it Go 


fice, is of ſo ſmall yalue, that no clergyman fit to ſerve the 
N um ©. cure 


Sequeſiratloͤn. 32 


cure will be at the charge of taking it by inſtitution: 
In which caſe, the ſequeſtration is committed ſometimes 
to the curate only, ſometimes to the curate and church- 
wardens jointly. Johnſ. 121. | 
3. Sometimes the fruits and profits of a living which Duriag ſuit. 
is in controverſy, either by the conſent of parties, or the : 
judge's authority, are ſequeſtred and placed for ſafety, | 
in a third hand. And thus where two different titles 
are ſet on foot, the rights are carefully preſerved, and 
given to him for whom the cauſe is adjudged. God. 
Append. 14. k OOTY 
And the judge is alſo wont to appoint ſome miniſter to 
ſerve the cure, for the time that the controverſy ſhall de- 
pend; and to command thoſe to whom the ſequeſtration 
is committed, to allow ſuch ſalary as he ſhall aſſign out 
of the profits of the church to the parſon that he orders to 
attend the cure. Watſc. c. 30. an 
4. Sometimes for neglect of ſerving the cure, the pro-Negle of duty 
fits of the living are to be ſequeſtred. Id. 15. , 
5. Sometimes upon the king's writ to the biſhop, to Debt. 
ſatisfy- the debts of the incumbent. 7d. 5 
And this is, where a judgment hath been obtained 
againſt a clergyman, and upon a fferi facias directed to 
the ſheriff to levy the debt and damages, he returns, that 
the defendant is a clerk beneficed having no lay ſee, 
Whereupon a levari facias is directed to the biſhop to levy 
the ſame of his eccleſiaſtical goods, and by virtue thereof 
the tithes ſhall be ſequeſtred. i 
And in this caſe the biſhop may name the ſequeſtra- 
tors himſelf, or may grant the ſequeſtration to ſuch 
perſons as ſhall be .named by the party who obtained 
the writ, | . PE 
If the ſequeſtration be laid and executed before the day 
of the return of the writ; the mean profits may be taken 
by virtue of the ſequeſtration after the writ is made re- 
turnable, otherwiſe not. | | 
6. Sometimes when the houſes and chancels that the Dilapidatioas, 
incumbent is bound to repair, are ruined and ready to 
fall, if after due admonition they ſhall delay to begin to- 
amend the ſame within two months; then the biſhop of 
the dioceſs, that time being elapſed, ſhall ſequeſter the 
fruits and tithes till thoſe defects are amended: and 
though the admonition proceed from the archdeacon, 
yet the biſhop only hath the power of ſequeſtration. 
God. Append, 14. | 
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7. Stratford. 


z18 
Appeal. 


duty. 


 Sequeſtratfon. 
7. Stratford. If an appeal be made againſt a ſentence 
of ſequeſtration, and lawfully proſecuted ; the 1527 ſe- 


queſtred ſhall enjoy the profits, pending the appeal. Lind. 


1 „ 

8. It is uſual for the eccleſiaſtical judge, to take bond 
of the ſequeſtrators, well and truly to gather and receive 
the tithes fruits and other profits, and to render a juſt ac- 
count. Mais. c. 30. | | 1 f 

And thoſe to whom the ſequeſtration is committed, 


are to cauſe the ſame to be publiſhed in the reſpective 


churches, in the time of divine ſervice. Id. 

It is beſt and moſt legal for the ſequeſtrators, to receive 
the tithes and dues in kind. 5 

But the ſequeſtrators cannot maintain an action for 
tithes in their own name, at the common law, nor in any 
of the king's temporal courts; but only in the ſpiritual 
court or before the juſtices of the peace where they have 
power by law to take cognizance. Johnſ. 122. 

Thus in the caſe of Berwick and Swanton, T. 1692. 
It was reſolved in the court of exchequer, that a ſequeſ- 
trator cannot bring a bill alone for tithes; becauſe he is 
but as a bailiff, and accountable to the biſhop, and hath 
no intereſt. Bunb. 192. | N 


After the ſequeſtrators have performed the duty re- 


quired, the ſequeſtration is to be taken off, and applica- 


tion of the profits to be made according to the direction 


of the ordinary. And he ſhall allow to them a reaſona- 
able ſum out of the profits, according to the trouble 
they ſhall have had in gathering the tithes. And he is 
alſo to allow for the ſupply of the cure, what ſhall be 
convenient, relation being had- to the charge, and to the 


profits; and likewiſe for the maintenance of the incum- 


bent and of his family (in caſe where there is an incum- 


bent), if he hath not otherwiſe ſufficient to maintain 


them, a | 
If the ſequeſtrators refuſe to deliver up their charge, 


they ſhall be compelled thereunto by the eccleſiaſtical 


judge; and if they ſhall, being called thereunto, delay to 
give an account, it is uſual for the judge to deliver unto 
the party grieved the bond given, with a warrant of at- 


torney to ſue for the penalty thereof to his own uſe at the 


common law. Watſ. c. 30. | | 
Therefore, if the incumbent is not ſatisfied with what 
the ſequeſtrators have done in the execution of their 
charge, his proper remedy is by application to the ſpirit- 
ual judge and if he ſhall think himſelf aggrieved by the 
| determination 


C9 has 


= WI * . 


Sequeſtration. 


- determination of ſuch judge, he may appeal to a ſuperior 


juriſdiction. Sometimes a bill in equity hath been 
brought; which yet, as it ſeemeth, ought not to be 
brought againſt the ſequeſtrators ſolely, for that they 
are only bailiffs or receivers, and have no intereſt: As 
in the caſe of Jones and Barret, H. 1724. On a bill by 
the vicar of Weſt Dean in the county of Suſſex againſt 


the defendant, who was ſequeſtrator, for an account of 


the profits received during the vacation; it was objected 
for the defendant, that the biſhop. ought to have been 
made a party, ſince the ſequeſtrator is accountable to 
him for what he receives; and the court ſeemed to 
think the biſhop ſhould have been a party; but by 
conſent the cauſe was referred to the biſhop of the 
dioceſe, Bunb. 192. | 


Sermons. See Publick worſhip. 


_ Sexton, 

HE ſexton, ſeg flen, ſegerſlane, ( ſacriſta, the keeper of 

the holy things belonging to the divine worſhip) 
ſeemeth to be the ſame with the 2//tarivs in the Romiſh 
church; and is appointed by the miniſter or others, 
and receiveth his ſalary according to the cuſtom of each 
pariſh. . | 
It hath been adjudged, that a mandamus lies to reſtore 
a ſexton; though as to this the court at firſt doubted, 


* 


becauſe he was rather a ſervant to the pariſh than an offi- \ 


cer, or one that had a freehold in his place: But upen 


' a certificate ſhewn from the miniſter, and divers of the 


pariſh, that the cuſtom was to chuſe a ſexton, and that 
he held it for his life, and that he had 2d a year of 
every houſe within the pariſh ; they granted a mandamus, 
directed to the churchwardens to reſtore him. 3 Bac, 
Abr. 530. 

T. 12 G. Olive and Ingram. In aſſumpſit for money 
had and received to the plaintiff's uſe, a caſe was made 
at niſi prius for the opinion of the court; that there be- 
ing a vacancy in the office of ſexton of the pariſh of St 
Botolph without Alderſgate in the city of London, the 
plaintiff and Sarah Bly were candidates; and Sarah Bly 

7 . had 
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. - Sexton. 


had 169 indiſputable votes, and 40 which were given by 


women, who were houſekeepers and paid to the church 
and poor; that the plaintiff had 174 indiſputable votes, 


and 22 other votes given by ſuch women as aforeſaid ; 
That Sarah Bly was declared duly elected: upon which 
the plaintiff brought a mandamus, and was ſworn in, 
and the defendant had receiſned 5 ſh belonging to the 
office. In this caſe two points were made: 1. Whether 
a woman was capable of being choſen ſexton. And 
2. Whether women could vote in the election, As to 
the firſt, 'the court ſeemed to have no difficulty about it ; 
there having been many caſes where offices of greater 
conſequence have been held by women, and there being 
many women ſextons at that time in London; in the 


- ſecond year of queen Anne, a woman was appointed go- 


vernor of Chelmsford workhouſe : lady Broughton was 
keeper of the Gatehouſe : lady Packington was the re- 


turning officer for members at Aileſbury, As to the ſe- 


cond point, it was ſhewn, that women cannot vote for 
members of parliament or coroners, and yet they have 
freehold, and contribute to 'all publick charges; and 


tho? they vote in the monied companies, yet that is by 


virtue of the acts which give the right to all-perſons poſ- 
ſeſſed of ſo much ſtock; that military tenures never de- 
ſcended to them. But the court notwithſtanding held, 
that this being an office that did not concern the publick, 
or the care and inſpection of the morals of the pariſhioners ; 
there was no reaſon to exclude women, who paid rates, 
from the privilege of voting: they obſerved, here was 
no uſage of excluding them' ſtated, which perhaps might 


| have altered the caſe; and that as this caſe was ſtated, 


the plaintiff did not appear to have been duly elected; 
and therefore there ought to be judgment againſt him. 


Str. 1114. h | 
M. 5 G. K. and the churchwardens of Thame in Ox- 

fordſhire. They who have power to appoint a ſexton, 

have power to diſplace him at pleaſure, Str. 115. 
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II. Cammuniax of the fick... 
III. Departing out of this life. 066. 


; 


I. Viſttation of the fiat. gre es 
Y Can. 76. When any perſon is dangerouſly.ſick in 


any. pariſh :, the, miniſter or curate, having know= 
ledge thereof, ſhall reſort unto him or her (if the diſeaſe 


be not known or probably ſuſpected to. be infectious), 


to inſtruQ and comfort them in their diſtreſs, according 
to the order of the. communion book. if he be no preacher, 
or if he be a preacher then as he ſhall think moſt needful 


— * * + d 4 


and convenient. 


* 
* 


And by the Rabrick before. the office. for the yiſita- 50 


tion of the ſick: When any perſon is ſick, notice ſhall 


be given thereof to the miniſter of the pariſhz who 
ſhall go to the ſick perſon's houſe, and uſe the office there 


appointed. 


And the miniſter ſhall 3 the fick perſon, . whe- 


ther Ie repent him truly of his ſins, and be in charity 
with all the world; exhorting him to forgive, from the 
bottom of his heart, all perſons that have offended! him; 
and if he hath offended any other, to aſk them forgive- 
neſs; and where he hath done injury or wrong to any 
man, that he make amends to the uttermoſt of his power. 
And if he hath not before diſpoſed of his goods, let him 
then be admoniſhed to make his will, and to declare his 
debts, what he oweth, and what is owing to him for the 
better diſcharge of his conſcience, and the quietneſs of his 
executors. But men ſhould often be put in remembrance 


to take order for the ſettling of their temporal eſtates, 


whilſt they are in health. 


And the miniſter ſhould not omit earneſtly to move ſuch 
fick perſons as are of ability, to be liberal to the poor. 


| JL Communion of the fthe i 6 £1953 


By a conſtitution of archbiſhop Peccham ; The ſacra- 
ment of rhe euchariſt ſhall be carried with due reverence, 
Vor. III, 5 4 to 
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Sick. 


to the ſick, the prieſt having on at leaſt a ſurplice and 
ſtole, with a light carried before him in a lantern with a 
bell; that the people may be excited with due reverence; 
who by the miniſter's diſcretion ſhall be taught to pro- 
ſtrate themſelves, or at leaſt to make humble adoration, 


whereſoever the king of glory ſhall happen to be cartied 


under the cover of bread. Lind. 249: 184 

But by the rubrick of the 2 Ed. 6. it was ordered, that 
there ſhall be no elevation of the hoſt, or ſhewing the ſa- 
crament to the people. | 

By the preſent, rubrick before the office for the com- 
munion of the ſick, it is ordered as follows: Foraſmuch 
as all mortal men be ſubject to many ſudden perils, diſ- 
eaſes, and ſickneſſes, and ever uncertain what time they 
ſhall depart out of this life ; therefore, to, the intent they 
may be always in a readineſs to die whenſoever it ſhall 
pleaſe Almighty God to call them, curates ſhall diligently 
from time to time (but eſpecially in the time of peſti- 
lence or other infectious ſickneſs) exhort their pariſhion- 
ers to the often receiving of the holy communion of the 
body and blood of our Saviour Chriſt, when it ſhall be 
publickly adminiſtred in the church; that ſo doing, they 
may incaſe of ſudden viſitation, have the leſs cauſe to 
be diſquieted for lack of the ſame. But if the ſick perſon 
be not able to come to the church, and yet is deſirous to 
receive the communion in his houſe; then he muſt give 
timely notice to the curate, ſignifying alſo how many 
there are to communicate with him (which ſhall be three, 
or two at the leaſt;) and having a convenient place in 
the ſick man's houſe, with all things neceſfary ſo prepared 
that the curate may reverently minifter, he ſhall there 
celebrate the holy communion.” 1 
But if a man either by reaſon of extremity of ſickneſs, 
or for want of warning in due time to the curate, or for 
lack of company to receive with him, or by any other 
juſt impediment, do not receive the ſacrament of Chriſt's 
body and blood; the curate ſhall inſtruct him, that if he 
do truly repent him of his fins, and ftedfaſtly believe that 
Jeſus Chrift hath ſuffered death upon the croſs for him, 
and ſhed his blood for his redemption ; earneſtly remem- 
bring the benefits he hath thereby, and giving him 
hearty thanks therefore; he doth eat and drink the 
body and blood of our Saviour Chriſt, profitably to his 
ſoul's health, altho' he do not receive the ſacrament with 
his mouth, 


In 


| pn D Sick. | 


In the time of the plague, ſweat, or other ſuch like 


contagious times of ſickneſs or diſeaſes, when none of 


the pariſh can be gotten to communicate with the ſick 
in their houſes, for fear of the infection; upon ſpecial 
requeſt of the deceaſed, the miniſter OT e com- 
municate with him. | 


II. Departing out of this li ife, 


Can. 67. When any is paſſing out of this life, 2 bell i 


ſhall be tolled, and the minifter ſhall not then ſlack 
to do his laſt duty. And after the party's death (if 
it ſo fall out) there ſhall be rung no more but one ſhort 
peal, and one other before the burial, and one other after 
the burial]. 
And this tolling of the bell ſeemeth to have been 
ofiginally founded on the doctrine of maſles fatis- 
factory, or prayers for the dead; that every perſon, 
upon hearing of the bell, ſhould apply himſelf to prayer 
for the ſoul of the perſon departing, or departed, out 
of this life, 

And the alms uſually given at funerals, ſeemeth to 


have been intended for the like purpoſe, | 
Sideſmen. See Churchwardens. 


r et. 
— — 


Simony. 


Salo vr hath its name from Simon Magus, who 


thought to have purchaſed the gift of the Holy Ghoſt 


for money. 3 Inf. 153- | 
Simoniacus is he —_ maketh a corrupt contract; and 


fimoniace promotus is he who is promoted upon luch con- 
tract, altho' he he was not privy to it himſelf, 


* 


I Simony by the canon law. 
II. By fatute. 
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Simony. 


I. Simony by the canon law. 


. Langton. ½ Hier) forbid any man to reſign bis 


church, and then accept the vicarage of "the ſame church from 
his own ſubſtitute ; becauſe in this caſe ſame unlawful bargain 
may be well ſuſpected. And if any ſhall preſume to do contrary 
hereunto, the one ſhall be + deprived of | his vicarage, and the 
other of his parſonage. Lind. 107. 

It may ſeem ſtrange, that any one ſhould chuſe to be 
vicar rather than rector; but as there might in ſome par- 
ticular caſes be other reaſons for it, ſo there was one 
very apparent reaſon, viz. that the Lateran council un- 
der Innocent the third, had forbidden the holding two 
churches, that is, two rectories, but not two vicarages, 
or a rectory and a vicarage. For tho? the Lateran canon 
againſt pluralities was not yet put in execution here; yet 
the clery were apprehenſive. that this would ſoon be 


2. Wetherſhead. It hall not be lawful to any man, i 
transfer u church to another in ihe name , d portion, or take 
any money or covenanted gain for the | preſentation of any ont': 
And if any ſhall be found guilty heresf, by conviction, or con- 
feſſion ; we 'do dterte, by the king's authority and by our own, 
he ſhall for ever be deprived of the patronage of that church. 
ind. 281 | Ms 


In the name of a portion] That is, as a portion from 
a father or grandfather,' to his ſon or grandſon, Jobnſ. 
Wether, N 5 


— n e * 4 ; — 


We do decree by the king's authority] Lindwood ſays, that 
de facto the king of England hath cognizance in cauſes of 
the right of patronage; which this conſtitution takes no- 
tice of as ſuch: altho', he ſays, the contrary is true by 
the canon law. Lind. 281 Sen, e 

Shall for ever be deprived of the: patronage] Which 
ſeemeth to be intended, during his life; and not to 
extend to his heirs after him; ſo as to puniſh. them for 

their father's or other anceſtor's crime, Lind, 281. 

And Sir Simon Degge obſerves upon this, that a ca- 
non is not ſufficient to deprive a man of his freehold or 
inheritance : and this canon (he ſays) was never put 
in execution, or attempted ſo to be, ſo far as he can 
find. Deg. p. 1.c. 5. 
* e 3. Othobon, 


Simony. 


3. Othobon. MH hereas we underfland that it frequently 
happeneth, that when a preſentation is to be made to a vacant. 
church, he who is to be preſented fir/t.maketh a bargain with 
the patron for a certain ſum to be paid to him yearly out of the 
profits of the church, and be who hath made ſuch contract is 
preſented to the church; we, intending to provide again/l this 


aft of ſimony and detriment to the church, do utterly revoke all 


penſtons heretofore impojed on pariſh churches, unleſs they who, 
have or receive the ſame, are warranted from the beginning 
by lawful preſcription, or ſpecial privilege, or other certain 
right, Athon. 135. | bY 


Neither was this canon (ſaith Sir Simon Degge) of 
better effect than the other, as to the making contracts 
void, which were only determinable at the common law, 
where this canon could not be pleaded in bar, Deg. p. 1. 
C 5 5 > 
church of greater force ; whereby a perſon ſimoniacally. 
promoted is puniſhed by deprivation, and a ſimoniack by 
deprivation and perpetual diſability, not only as to the 
church he was preſented to upon a ſimoniacal contract, 
but alſo as to all others, Deg. p. 1. c. 5. 5 


4. Simony is the more odious (lord Coke ſays) becauſe 
it is ever accompanied with perjury; for the preſentee is 
ſworn to commit no ſimony. 3 [n/t. 155. 

Thus by a canon of archbiſhop Langton, it is or- 
dained as followeth ® Ve do decree, that the biſhop ſhall 
take an oath of him who ſhall be preſented, that for ſuch 


preſentation he neither promiſed nor gave any thing to the per- 


fon preſenting him, nor made any agreement with him for 
the ſume; eſpecially if he who is preſented be probably ſuſ= 
pected of the ſame, Lind. 108, \ 1 . 


Biſhop] Or other ordinary who hath power to grant in- 
ſtitution. Lind. 108. | : 


He neither promiſed] By word or other ſtipulation, 
Lind, 108. 


Nor gave] Either by exchange, or recompence, or 
confirmation of what had been given before, or by be- 
queſt, or remiſſion. Lind. 109. 


To the perſon preſenting him] And if he promiſe any 
thing to another, altho' it be not to him who hath the 
preſentation ; yet if it be ſo that he ſhall not otherwiſe 


have the benefice, this alſo is ſimony. Lind. 109, 
T3 And 


$ 


But there were ſome general canons (he ſays) of the 


23 
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And by Can 40. . To avoid the deta/table fin of fimany, 
becauſe buying and ſelling of ſpiritudl and eccleſiaſtical func- 
tions, * promotions, dignities, and livings is execrable 
before God ; therefore the arthbiſhop and dll and every biſhop 
or biſhops or any other perſon or perſons having authority to 
admit, inſtitute, collate, inſlal, or to confirm the election o 
any archbiſhop biſhop or other perſon or per ſons, to any ſpi- 
ritual or ecclefiaftital function dignity promntion title office 
Juriſdiction place of benefitce with cure or without cure, or 
fo any ecclefiaftical living whathever, Hall before every ſuch 
admiſſion inflitution collation inſtallation or confirmation 
election reſpettively r to every perſon hereafter to be 
admitted inſtituted collated inſtallad or confirmed in or t, 
amy archbiſhoprick biſhoprick or other ſpiritual or eccleſiaſtical 
function dignity promotion title office juriſdiftion place or 
benefite with cure or without cure, or in or to any eccleſia- 


ical living whatſoever, this oath in manner and form follows 


ing, the ſame to bi taken by every one whom it concerneth, 
in his own perſon, and not by a proctor- I N. N. do 
5 ſwear, that I have made no ſimoniacal payment con- 


s tract or promiſe, directly or indirectly, by my ſelf, or 


© by any other to my knowledge or with my conſent, 
66 to any perſon or perſons whatſoever, for or con- 
6 cerning the procuring and obtaining of this eccle- 
« fiaftical dignity, place, preferment, office, or living” 
FreſpeRtvely and particularly naming the ſame, whereunto he 


15 to be admitted, inflituted, collated, inſialled, or confirmed] 


% nor will at any time hereafter perform or ſatisfy any 
* ſuch kind of payment contract or promiſe made by 
te any other without my knowledge or conſent : So help 


e me God thro? Jeſus Chriſt.” 


And this oath, whether interpreted by the plain 
tenor of it, or according to the language of former 
oaths, or the notions of the catholick church concern. 
ing ſimony, is againſt all promiſes whatſoever. Gi). 
802. | 

Therefore tho? a perſon comes not within the ſtatute of 
the 31 El. hereafter following, by promiſiug money, re- 
ward, gift, profit, or benefit ; yet he becomes guilty of 
perjury, if he takes this oath, after any promiſe of what 
kind ſoever. Id. | 


Dr Watſon queries, whether the oath againſt ſimony 


be not aboliſhed with the oath ex officio: But Mr. John- 
fon ſays, he may as well query the oaths of allegiance 
ang ſupremacy ; forthat a clerk is no more obliged to — 

= CUuis 
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cuſe or purge himfelf of ſimony by the one; than of re- 


bellion or popery by the other. Watſ. c. 15. Fobhniſ. 73. 
Which latter opinion is agreeable to the general prac- 
tice and allowance, eſpecially as the makers of the ſtatute 


which repealeth the oath ex officio, do not ſeem. to have 
had any thought or intention of touching upon this oath. 
againſt ſimony; albeit the reaſon here alledged may of it 
ſelf perhaps not be ſufficient, for the oaths of allegiance. 
and ſupremacy are injoined by ſtatutes ſubſequent to that 


which aboliſhed" the oath ex officio. 

Which ftatute aboliſhing the oath ex officio, is as fol- 
loweth ; .viz. It. all not be lawful for any archbiſhop, biſhop, 
vicar general, chancellor, commiſſary, or any ather ſpiritual or 
eccleſiaſtical judge, officer, or miniſter, or any other perſon, 
having or exerciſing ſpiritual or eccleſiaſtical juriſdiction, to 


| tender or adminiſter unto any perſon whatſoever, the oath uſually 
called the oath ex officio, or any other oath whereby ſuch perſon 


to whom the ſame is tendred or adminiſired, may be charged or 


| compelled to confeſs, or accuſe, or to purge him or her ſelf of any 
criminal matter or thing, whereby he or ſhe may be liable to 


cenſure or puniſhment : any thing in this ſtatute, or any other 
law, cuſtom, or uſage heretsfore ta the contrary in any wiſe 
notwith/landing. 13 C. 2. c. 12. ſ. 4. | 
In the caſe of K. and Lewis, M. 4 G. an information 
was moved for againſt a clergyman, for perjury at his ad- 
miſſion to a living, upon an affidavit that the preſentation 


was ſimoniacal. But the court refuſed to grant it, till 


he had been convicted of the ſimony. Str. 70. 


II. By flatute. 
x. By the 31 Eliz. c. 6. For the avoiding of imony and 


corruption in preſentations collations and donations of and ta 


benefices dignities prebends and other livings and promotions ec- 
clefiaflical, and in admiſſions inſtitutions and inductions to the 
ame; 1. 4. 

4 It is enacted, that if any perſon or perſons, bodies politici and 
corporate, ſhall or do, for any ſum of money reward gift profit 
or benefit directly or indirecily, or for or by reaſon of any 
promiſe agreement grant bond covenant or other aſſurance 
of or for any ſum of money reward gift profit or benefit 
whatſoever directly or indirectly, preſent or collate any per- 
ſon to any benefice with cure of ſouls, dignity, prebend, or 


living eccleſiaſtical, or give ar b:/tow the ſame for or in = 


of any ſuch corrupt cauſe or conſideration ; every ſuch preſenta- 

tion collation gift and beſtouing, and every admiſſion inflitution 

mefiiture and induftimn thereupon, ſha! be utterly vera, fruſ- 
* 
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trate, and of none effect in law : And it ſhall be lawful for the 
queen, her heirs and ſucteſſars, to preſent, collate unto, or give 
or beflow, every ſuch benefice dignity prebend and living eccle- 
fiaftical, for that one time or turn only: And all and every 
perſon or perſons, bodies politick' and corporate, that ſhall give 
or take any ſuch ſum of money reward gift or benefit directly or 
indirefly, or that ſhall take or make any ſuch promiſe grant 
bond covenant or other aſſurance, ſhall forfeit and loſe the double 
value of one year's profit of every ſuch benefice dignity prebend 
and living eccleſiaſtical : And the perſon ſo corruptly taking pro- 
euring ſeeking or accepting any ſuch benefice dignity prebend or 
living, fhall thereupon and from thenceforth be adjudged a diſ- 
abled perſon in law to have or enjoy the ſame benefice dignity 
prebend or living eccleſiaſtical. ſ. 5 
And if any perſon ſhall for any ſum of money reward gift 
profit or commodity whatſoever directly or mndireftly (other than 
fer uſual and lawful fees) or for or by reaſon of any promiſe 
agreement grant covenant bond or other aſſurance of or for any 
fum of money reward gift profit or benefit whatſoever direcily or 
indirectiy, admit inſtitute inflal indutt inveſt or place any per- 
fen-1n or 10 any benefice with cure , ſouls, dignity, prebend, or 
ether ęcclgſiaſtical liuing; every ſuch perſon ſo offending ſhall 
forfeit and loſe the denble value of one year's profit of every ſuch 
benefice dignity prebend and living eccleſiaſtical; and thereupon 
immediately from and after the inveſling inſtallation or induction 
thereof had, the ſume benefice dignity prebend and living eccle- 
ſiaſtical ſhall be efiſoens merely void; and the patron or perſon 
to whom the. advowſen gift preſentation or collation ſhall by law 
appertain, ſhall and may by virtue of this act preſent or collate 
unto give and diſpoſe of the ſame benefice dignity prebend or live 
4 eccleſiaſtical, in ſuch ſort to all intents and purpoſes, as if 
party ſo admitted inſtituted in/ialled invefled inducted ur 
placed had been or were naturally dead. ſ. 6. {ha 
Provided, that ns title to confer or preſent by lapſe, ſhall 
nccrue upon any voidance mentioned in this act, but after ſix 
months next after notice given of ſuch viadance, by the ordinary 
do the paron, 1. 7 . 
And if any incumbent of any benefice with cure of ſouls ſhall 
corruptly reſign or exchange the ſame, or corruptly take for or 
in reſpect of the reſigning or exchanging the ſame, direetly or 
indirecily, any penſion ſum of money, or benefice whatſcever ; 
as well the giver as the-taker of any ſuch penſion, ſum of money, 
ur other benefit corruptly,- ſhall loſe double the value of the ſum 
Jo given taken or had - the one moiety as well thereof, as of the 
forfeiture of the double 3 one year's profit before mention- 
ed, to be to the guten, and the other to him that will fue for 
the-ſame in any of her maje/ly*s courts of record. ſ. 8. 
GS" WS 
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Provided always, that this aft or any thing therein contain- 


1d, ſhall not in any wiſe extend to take away or reſtrain any 


puniſhment pain or penalty limited preſeribed or inſlicted by the 


laws eccleſiaſtical, for any the offences before in this act men- 


tioned z but that the ſame ſhall remain in force, and may be put 
in due execution, as it might be before the making of this act; 
this aft, or any thing therein contained, to the contrary thereof 
in any wiſe notwithſlanding, 1. 9. | 

And moreover, if any perſon ſhall receive or take any me- 
ney fee or reward or any other profit directly or indirecily, or ſhall 


tale any promiſe agreement covenant bond or other aſſurance. 1 


receive or have any money fee reward or any other profit directly 
or indiretily, either to himſelf or to any other of his friends (all 
erdinary and lawful fees only excepted), for or to procure the 


ordaining or making of any miniſter, or giving of any orders, 
or licence to preach ; he ſhall for every ſuch offence forfeit the 


ſum of 40 1: and the party ſo corruptly ordained or made mini- 


far, or taking orders, ſhall forfeit the ſum of 101: And if at 


any time within ſeven years next after ſuch corrupt entring into 


the miniſtry or receiving of orders, he ſhall accept or take any 
benefice, living, or promotion eccleſiaſtical ; then immediately 


from and after the induction inveſting or in/lallation thereof or 
thereinto had, the ſame ball be efiſoons merely void; and the 


patron ſhall preſent, collate unto, give and diſpoſe of the ſame, 
as if the party ſo indudted inveſted or inſtalled bad been natu- 
rally dead: the ane moiety of all which forfeitures ſhall be ta 


the queen, and the other to him that will ſue in any of her ma- 


Jeſly's courts of record, 1. 10. 
S. 4. For the avoiding of fimeny] Almoſt all the authors 


who have treated of this ſubject, and even the learned 
judges in delivering their reſolutions in caſes of ſimony, 
have aſſerted that there is no word of /imony in this act; 
and from thence a concluſion hath been drawn in favour 
of the eccleſiaſtical juriſdiction, that the temporal courts 
have nothing to do with ſimony as ſuch, or to define what 
ſhall be deemed ſimony and what not, but only to take 
cognizance of the particular corrupt contracts therein 
ſpecified. Which conſequence, altho' deducible perhaps 
from other premiſſes, yet doth not follow from the afore- 
ſaid obſervation ; for it is plain here is the word ſimony: 
and the miſtake ſcemeth to have happened from this ſhort 
preamble being inadvertently printed at the end of the 
foregoing ſection, treating intirely of a different ſubject; 
ſo as to have been overlooked by the firſt perſon who 
made the obſervation, whom others have followed without 
examination. | N e 
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Donations] For the like reaſon only (as it ſeemeth), a 


deubt was made in the caſe of Batoderoc and Mackallar, 


M. 2 Car. whether this ſtatute extendeth to donatives, 


S. 5. If any perſon or perſons] If one who hath no 


right, preſent by uſurpation, and doth it by reaſon of any 
corrupt contract or agreement; that preſentation and the 
induction thereupon are hereby void: for this ſtatute ex- 
tends to all patrons, as well by wrong as by right. In 
like manner, if when a church is void, the void turn is 
purchaſed; altho' the grant of a void turn, as being a 
thing in action, is of it ſelf void, and the purchaſer's pre- 


| ſentee comes in quaſi per uſurpationem - yet becauſe it is 


by means of a ſimoniacal contract, it is as much ſimony, 
as if the grant had not been void. 1 fl. 120. 3 Infl, 
153. Cro. Eliz, 789. 3 + 

f And it is to be obſerved, that this clauſe is general, 


&« If any perfon or perſons”, and doth make no allow- 


ance in the caſe of father and fon, more than in the caſe 
of other perſons; and that therefore the notion that a 
purchaſe of the next avoidance when the incumbent is 


ſick and ready to die, and the ſon's privity to that pur- 


chaſe, is leſs ſimony in the caſe of a ſon, than it would 
be in the caſe of any other perſon, hath no foundation in 


the act. Neither is the reaſon that a father is bound by 


nature to provide for his fon, good to the aforeſaid pur- 
poſe ; for a man is bound by nature alſo to provide for 


himſelf, and fo might as well purchaſe for himſelf. Valſ. 


Gees 
So if a father, in conſideration of a clerk's marrying 
his daughter, doth covenant with the clerk's father, that 
he will procure the clerk to be preſented, admitted, inſti- 
tuted, and inducted into ſuch a church upon the next 
avoidance thereof; this is a ſimoniacal contract. Waiſ. 
„ | 
Direflly er indire#ly] Simony may be committed, and 
yet neither the patron nor incumbent privy to it,or know- 
ing of it, Thus in a writ of error to reverſe a judgment, 
whereby the king had recovered in a quare impedit upon 
a title of ſimony, which was, that a friend. of the patron 
agreed to give ſo much money to one (who was not the 
patron), to procure the ſaid parſon to be preſented, who 
was preſented according to that agreement; it was aſſign - 
ed for error, that it did not appear, that either patron or 
parſon were knowing of this agreement. But by the 
| | court ; 
ji 
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court; the parſon is ſimoniacally promoted: and a caſe 
was mentioned, where the parſon of St Clements was 
ouſted, by reaſon that a friend had given money to a page 
belonging to the earl of Exeter, to endeavour to procure 
the preſentation, and neither the ear] nor the parſon knew 


any thing of it. Watſ. c. 5. 8 | 


Bund covenant or other aſſurance, of or for any ſum of money, 


reward, gift, profit or benefit whatſoever] The bond and 


aſſurance here mentioned, being for money, reward, gift, 
profit or benefit, a way was found very early to defeat the 
intention of this act, by general bonds of reſignation, where- 
by the preſentee obliged himſelf to reſign and void the 
benefice, within a certain time after warning to be given 
to him, or elſe indefinitely, whenever the patron ſhould. 
require it, Gibſ. 799, 800. | 


And theſe bonds have been allowed both in law and - 


equity: Thus in the caſe of Peele and the earl of Carliſle, 
M. 6 G. In the king's bench: In an action of debt upon 
a bond, conditioned to reſign a benefice ; the court refuſ- 
ed to let the defendant's counſel argue the validity of 
ſuch bonds, they having been ſo often eſtabliſhed even in 
a court of equity ; and that alſo, where the condition is 


general, and not barely to reſign to a particular perſon, 


Str. 227. c | | 

So, M. 9G. In the chancery. Peele and Capel. Capel 
on preſenting Peele to a living, took a bond from him to 
reſign when the patron's nephew came of age, for whom 
the living was deſigned. When the nephew was of age, 
inſtead of requiring a reſignation, it was agreed between 
them all, that Peele ſhould continue to hold the living, 
paying 301 a year to the nephew. Peele makes the pay- 
ment for ſeven years, but refuſing to pay any more, the 
patron puts the bond in ſuit. And then Peele comes in- 
to this court for an injunction, and to have back his 301 
a year. On hearing, the lord chancellor granted the in- 
junction, not (as he ſaid) upon account of any defect in 
the bond it ſelf, which he held good, but on account of 


the ill uſe that had been made of it: and as to the mo- 
ney, it being paid upon a ſimoniacal contract, he left the 


plaintiff to go to law for it. Str. 534. | 

So, in the caſe of Dur/ton and Sandys, M. 1686. The 
defendant upon his preſenting the plaintiff to a parſonage, 
took a bond of him to reſign; which (as the reporter ſays) 
tho? in it ſelf lawful, yet the patron making an ill uſe of 


it, viz. to prevent the incumbent from demanding tithes 


In 
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' a refignation, 2. Becauſe the deſcendant has undertaken 
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In kind, the court awarded a perpetual injunction againſt 


the bond. 1 Vern. 411. . | ; 
And in the caſe of Heſtet and Grey, in the king's bench, 


H. 28G. 2. (which was a caſe out of chancery:) — Debt 


upon a bond. Upon oyer of the condition, it appeared 
that the obligor had been preſented to the living of Stain- 
ing by the obligee, and had agreed to deliyer it up into 
the hands of the ordinary, within three months after the 
expiration of five years, at the requeſt of the plaintiff his 
heirs or aſſigns, or upon proper notice in writing, ſo that 
a new preſentation might be made, And after this recital 
of the agreement, the condition was, that if the defendant 
did deliver up into the hands of the ordinary the ſaid living, 
fo as that the fame might become void; then the obliga- 
tion to be void. The defendant pleaded, that he did offer 
to reſign abſolutely the living, and that he delivered the 
reſignation to the ordinary that he might accept the ſame 
and the plaintiff make a new preſentation, but that the 
ordinary refuſed to accept it. He pleaded further, that 
the agreement was corrupt; and that the bond was taken 


. to keep the defendant in awe, and therefore alſo corrupt 


and void. Ryder chief juſtice delivered the reſolution of 
the court: The avering in the plea, that the agreement 
was corrupt, will not make it ſo ; but it ſhould be ſet forth 
what ſort of corruption, that the court may judge whether 
fimoniacal or not, As to the, point, whether a general 
bond of reſignation is good; we are all of opinion it is. It 
was determined in the caſe of lord Carliſſe and Peele, But 
every {imoniacal.contratt is void, where it is ſecured only 
by promiſe. Otherwiſe it is, when a bond is given for 
the performance of ſuch a contract, when the condition 
does not expreſs the agreement, but is only a condition 
for payment of money, becauſe we cannot go out of the 
written condition to vacate the obligation, and alſo be- 


' cauſe a fpecialty does not want a conſideration to ſupport 


It, as a promiſe depending only upon ſimple contract does. 
It has been objected, that theſe kinds of bonds, when the 
contract appears upon the face of the condition to be for 
a general reſignation upon requeil, are void: Tndeed it 
does look ſo; but the law is otherwiſe, And as to the 
other objection, we are all of opinion that the plea in bar 
is bad, becauſe it is notaverred that the biſhop has accept- 


ed this reſignation, and for theſe reaſons: 1. Becauſe 


without the acceptance of the ordinary, the reſignation is 
not compleat, and the patron can have no benefit of ſuch 


for 
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for the acceptance of the biſhop, as that is neceſſary to 
make a compleat reſignation, which he has by the condi- 
tion of his bond agreed to do. 3. Becauſe the plea does 
not contain a ſufficient excuſe * the biſhop's non- ac- 
ceptance of the reſignation; for the defendant has under- 


taken that the biſhop ſhall do it, or if he does not he will 


make a ſatisfaction by paying money or the like to the 
party who is injured thereby; and this is reaſonable, and 


is the law in ſuch caſes, when the obligor undertakes for 


the act of a ſtranger. The ordinary is a judicial officer, 


and is intruſted with a judicial power to accept or refuſe | 


reſignations as he thinks proper. And judgment was 
given for the plaintiff. —— But it appearing that the pa- 
tron had advertiſed the living to be fold, and, in 1295 


with a purchaſer for it, that he had declared he aſked and 
expected a greater price for it, as he could compel an 
immediate reſignation: lord Hardwicke, for this reaſon, 
and as it was making a bad uſe of the bond, granted an 
injunction to reſtrain the patron from proceeding further 
OE + nn mma Ma 

In order to prevent the evil conſequences of this kind 
of traffick, Dr Gibſon takes occaſion to wiſh, that the 
ordinaries would do theſe two things : firſt, that they 
would refuſe to ordain any perſons but upon good and 
fufficient titles, which would leſſen the number of thoſe 
who are ready to ſubmit to ſuch bonds; and in the next 


place, that they would refuſe to admit or accept any re- 


ſignations (without which the incumbent cannot void 
he benefice in that way), but after the ſtricteſt enquiry, 
100 the fulleſt fatisfaction, 1 the motives and 
reaſons upon which they are made. Gihſ. 80. 
And Sir Simon Degge wiſheth (which indeed would 
more effectully cure the evil) that an act of parliament 
might be made, to declare al! ſuch bonds to be void. 
Deg. p. 1. c. 5. | Wei TAS . 


o 


ball be dtterly wid, fruſtrate, and of none Hel in law] 


Before this act, they were only voidable by deprivation ; 
but hereby they are made void without any deprivation, 
or ſentence declaratory in the eccleſiaſtical cautt: as was 


adjudged in the caſe of Hickcock and Hickeoch, © So as the 


pariſhioners may deny their-tithes, and alledge in the ſpi- 
ritual court that he came in by ſimony. But Hutton ſaid, 


there was no remedy for the tithes, which a ſimoniacal 


incumbent. had actually received. 1 I. 120. Gib. 
erin But 
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But here is to be obſerved a diverſity, between a pre- 
ſentation or collation made by a rightful patron, and an 
uſurper. For in caſe of the rightful patron, which doth 
corruptly preſent or collate, by the expreſs letter of this 
act the king ſhall preſent; but where one doth uſurp, 
and corruptly preſent or collate, there the king ſhall nor 
preſent, but the rightful patron; for the branch that 
gives the king power to preſent, is only intended where 
the rightful patron is in fault; but where he is in na 
fault, there the corrupt a& and wrong of the uſurper 
ſhall not prejudice his title. 3 HH. 153. 8 


And it ſhall be lawful for the queen to preſent for that one 
time or turn only] In this particular, the penalty of fimony 
which was by the canon law, with regard to the patron, 
is ſomewhat gle won : the canons which had been made 
both at home and abroad (when they ens of this loſs 
| ut becauſe patron- 
age in England is accounted a temporal matter, and 
corrupt patrons were not to be reached by the eccleſiaſti- 
cal. laws (which could only touch the incumbent); 
therefore, for the more effectual diſcouragement of ſimo- 
ny, by affecting the patron alſo, this ſtatute was made. 
Gibſ. 8o1, 9 _ Fo 


Aud every perſon nn that ſhall take or make any fach 


promiſe] So that the penalty (as it ſeemeth) is incurred 
by ſuch promiſe; though the patron ſhould afterwards 
preſent the clerk gratis. Gib. $01. | 


Shall forfeit and loſe the, double value of one year's profit | 
And 1. = At ſhall be mo Lag kg 
the true value as the ſame may be letten, and ſhall be 
tried by a jury; and not according to the valuation in 
the king's books, 3 Inf. 154. f i | 

And the perſon fo corruptly taking, procuring, ſeeking, or 
accepting] It was ſaid by Tanheld chief baron, in Calvert 
and Ktchyn's caſe, that if a clerk ſeeketh to obtain a pre- 
ſentation by money, altho* afterwards the patron preſent 
him gratis; E this ſimoniacal attempt hath diſabled him 
to take that benefice, Gihſ. go. . 

Be adjudged a diſabled perſon in law, to have or enjoy 
the ſame benefice] Many of the ancient eanons of the 
church, make depoſition the puniſhment of ſimony, whe- 


ther in biſhops or preſbyters; others make it deprivation. 


But the civil and canon law obſerye a difference in 


point of penalty, between a perſon guilty of ſimony, and 
| a 
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a perſon ſimoniacally promoted. If the clerk himſelf 


i is privy or party to the ſimony, he is to be deprived 
L of that, and for ever diſabled to accept any other; but 
a if he is only ſimoniacally promoted, by ſimony between 
. two other perſons, whereunto he was not privy, he is 
4 deprivable by reaſon of the corruption, but not difabled 
t to take any other, In like manner, according to this 
> ſtatute, if the preſentee was not privy to the ſimony, tho” 
5 the church is become void by the fimony, yet he is not 
7 diſabled from being preſented again; for a man cannot 
. be ſaid to be corruptly taking, who is not privy to the 
corrupt agreement. But a prefentes who, was privy to 
od the ſimony, is a perſon diſabled to enjoy the fame henefice 
Y during life, nor can the king or any other diſpenſe with 
7 the difability. Gibſ; 801. 2 Haw. 396. 12 Co. 101. 
5 8. 6. Admit, inflitute, inflall, indut] The reaſon of 
4 this clauſe, lord Coke tells us, (for, he ſays, he was of 
d that parliament, and obſexved the proceedings therein) 
a Was, to avoid haſty and precipitate admiſſions and inſti- 
5 tutions, to the prejudice of them that had right to pre- 
"4 ſent, by putting them to a quare impedit; and it is pre- 
5 ſumed, that no ſuch haſte or precipitation is uſed, but 
for a corrupt end and purpoſe. 3 Ins. 155. 
h Immediately after the inve/ling, in/tallation, or induction] 
d Albeit the church is full by inſtitution, againſt all 
s but the king: yet the church becometh not void 
by this branch of the act, until after induction. 
F | 3 Inſt. 155 5 5 
= | 8. 9. Shall not in any wiſe extend to take away or 
e reſtrain any puniſhment pain or penalty, limited preſcribed 
n or inflifled by the laws eccleſjaflical] So far are the an- 


cient eccleſiaſtical laws againſt ſimony, and the power 

of the ſpiritual court in the execution of thoſe: laws, 
br from being ſuperſeded by this act; that hereby they are 
rt expreſsly confirmed. And all promiſes and contracts, of 
2 what kind ſoever, being forbidden, and by conſequence 
at puniſhable, by the laws eccleſiaſtical ; it follows, that it 


m could not be the intention of the legiſlators, to make 
this ſtatute the rule and meaſure of ſimony; but only to 
oy _ check and reſtrain it in the moſt notorious inſtances. 
= hich conſideration ſeemeth fully to warrant biſhop 
We Stillingfleet's obſervation, that this ſtatute doth not abro- 
T1 gate the eccleſiaſtical laws as to ſimony, but only enateth 
1d e | ſome 
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ſome particular penalties; on ſome more remarkable ſimo- 
ſme pr as to benefices and orders; but. doth not go 
about to repeal any e eccleſiaſtical laws. about ſimony, or to 
determine the nature and bounds. of it: And alſo the 
obſervation of archbiſhog, Wake; that this act is not 
priyative of the juriſdiction of the church, or its conſti- 
tutions, but accumulative; that it leaveth to the church 
all the authority which it had before; only, whereas 
before theſe crimes were inquirable and puniſhable. by the 
eccleſiaſtical judge alone, they may now, in ſome caſes 
? ſpecified in this ſtatute, be brought befare,, ;the civil 
19 0 alſo, Gib/. 798. 
And therefore ſtill the eccleſiaſtical court may proceed 
gainſt a ſimoniſt pro ſalute animæ, and upon examina- 
tion and evidence deprive him for that cauſe; and this, 
aſtho* he was not privy to the contract; for there are no 
acceſſaries in ſimony. And when the ſpiritual court hath 
ſo ſentenced the ſimony, the temporal court ought to give 
credence thereto, and ought not to diſpute whether it be 
error or not. For the temporal court cannot take cog- 
nizance of their proceedings herein, whether they be 
Jawful or not; which is the reaſon that in the temporal 
court it ſufficeth to plead a ſentence out of the ſpiritual 
1 court briefly, without ſhewing the manner thereof, and 
Ih | of their. proceedings. And tho” it hath been ſaid, that 
in the ſpiritual court they ought not to intermeddle to 
deveſt the frechold, which is in the incumbent after in- 
duction; it is true indeed, they cannot alter the freehold, 


— — 


o 
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| but they by their proceeding meddle only with the man- 1 3 
| ; ner of obtaining the preſentment, which by conſequence Cierg 
| ; -only deveſteth the freehold from the ſimoniſt by the diſ- fig oy 
| 4 ſolution of his eſtate, when his admiſſion and inſtitution me 
are voided; and therefore may proceed: or rather, the as 

church being made void by act of parliament, he who on of 

pretends to be incumbent thereof hath no freehold there= * 

in; ſo, depriving of him, cannot be ſaid to deveſt any alf 

' freehold from him. However, it is beſt, that not any of Ne 

the articles to be examined upon in this aſe; be fuch as 2 2 

may expreſsly draw the right and title of the benefice in- oh 15 

to queſtion; leſt occaſion be taken from thence to bring 17 4 

s a prohibition. Fat. c. 5. | mw 
By her W. e. 76. Whereas it hath e happened, 2 

that perſons fimoniack or fimoniacally promoted to benefices or fl / 

erccleſiaſtical liuvings, have enjoyed the benefit ſuch livings 4 Jo of 

many years, and ſometimes all their life time, by reaſon of the 17575 0 

"un carriage 'Y ſuch ji imoniacal dealing 3 ; your 1 8 the death "ug 1 
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0 of fi 5 ſimoniack perſon, another perſon inncent of fuch rims, 


4 worthy of ſuch preferment, being preſente 
by another patron innocent alſa of that fimoniacal contract, have 
been troubled and removed upon pretence of lapſe or otherwiſe 
#» the prejudice of the innocent patron in revegſion, and of his 
clerk, whereby the guilty goeth away with the profit of his 
crime, and the innocent ſucceeding patron and his clerk are 
' puniſhed, contrary to all reaſon and good conſcience : for pre- 


vention thereof it is enaZted, that after 1b+ death of the perſan | 
fo fimontacally promoted, the offence or contract of fie fhall 


neither by way of title in pleading, or in evidence to a jury, or 
otherwiſe, be alledged or pleaded to the prejudice of any other 
patron innocent of ſimony, or of his clerk by him preſentad or 
promoted, upon pretence of lapſe to the crown or to the metro- 
Polina er otherwiſe 5: unizſi the perſon ſimoniack or ſunoniac 


promoted, or his patron, was convicted of ſuch offence at the 


common law or in ſome ecclefraſtical court, in the life time of 
the perſon ſememact or fimencacally promated or projented, . 


1, 2» 1 6 1 . 
And no ligſi really and bona fide made by any perſon fimoni- 
ack or fimoniacally. promoted to any deanry prebend or parſonage 
er other, eccleftaſtical benefice or dignity, for good and valuable 
conſideration, to any tenant or per ſin not being privy io or bau- 
by reaſon of fuch\ fumony, but ſhall be god and effeftual in lat, 
the fad fimony notwithlanding, ſ. 3. 


ing notice of ſuch fimany,. ſhall. be impeached or avoiged for or 


SY > 


on of any promiſe agreement grant hond covenant or other afſur- 


or promoted 


ance of or for any Jum: monty reward gift profit or benefit 
whatſoever direftly or indirecthy, in his” own name or in ihe 
nam of any other perſon, take procure or accept the next avoid- 
ance of or preſentation to ary benefice with cure of ſouls dignity 
prebend or living eccleſta/lical, and ſhall be preſented or collated 
thereupon ; every ſuch preſentation or collation, und every ad- 
miſſion in/litution a Sick and induction upon the ſame, ſhall 
be utterly F of. no eſfect in law, and ſuch agree. 
ment ſhall be deemed a. ſimoniacal contraft ; and it ſhall be law- 
ful for the queen, her heirs and ſucceſſors, to preſent or collate 
unto, or give or beflow every ſuch benefice dignity prebend and 


bing eccleſiaſtical, for that one time or turn only ; and the per- 
| Fe "x corrupily taking procuring or accepting any ſuch benefice | 
2. 


OL. TH. | dignity 


— * 
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OS dignity pretend er living, ſhall thereupon and from thenceforth I 375 
\ be adjuderd v diſabled perſon in law to have ang enjoy the ſame, i 
. and ſhall alſo be fubjedt to. any puniſhment pain or penalty limited WY /; | 
+ Preferibed or inflicted by the laws. echfalh pla, Of He manner 
sf ſuch corrupt agreement had been made, after ſuch benefce BW e 
"Rarity. prebend or Foing, eclfulical had. become. vacant ; il 7 
any. law or flatute to the contrary in any wiſe notwith/land- Wl, 


o 


TRAD. 1 ²˙w-rw» 2303-0 S 2 INTO Romy E.! 
Which ſtatute haying den underſtood as only pr ohibit- . 
ing clergymen from purchaſing livings for themſelves ; the 
OD THEE: | TS SS 19-33 8 198.88 Yet e that 
intention thereof (if that Was its ſole intention) may be e 

* RESP 1 1 „ 1 WH. ff #5 * 
| coſy, ec by employing others to purchaſe for BW 4e 
The form of à general bond of reſignation hath ng 
"0 0 e 4) 9. e n thus 3 n ; Win and 
> | . e res YO a . | chure 


T7 NOW 2! : 


t, are held and firmb bound to E. F. 2 
in the county of ——eſquire, in the ſum of — Vo good 7255 


D and lawful money of Great Britain, to be paid to the ſaid E. F. Po 
OR or to his certain attorney, his executors adminiſtrators or aſſigns : bens 


in thi———year of the reign of our. ſovereign lord George the 
third of Great Britain, France, and Ireland, king, defender 
of the faith, _ forth, and in the year of our Lord ont, 
thouſand ſeven hundred and ſixty three. 
WHERE AS rhe abovenamed E. F. is ſeiſed of or intitlid 
to the advawſon, nomination, right of patronage and preſenta- 
tion of the vicarage [or, rectory] of the pariſh church of G. 
in the county of ———-and dioceſe of ———— which is now be- 
come vacant ; and whereas the ſaid E. F. hath preſented, no- 
minated, and appointed the abovebound A. B. to ſupply the ſaid 
vacancy, and to be vicar of the ſaid vicarage and pariſh church 
Y G. in order for him the ſaid A. B. to be inflituted and in- 
utted thereto by the proper ordinary; and whereas the ſaid 
A. B. hath agreed to reſign and deliver up the ſaid vicarage 
and pariſh church of G. into the hands of the proper ordinary, 
upon the regugſi of the ſaid E. F. bis heirs executors admniſtra- 
tors or aſſigns, or upon notice in writing given to him or left = 
2 bim 


— — 
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dim for that purpoſe at the wicarage houſe of the ſaid vicarage 


by the'ſaid E. F. his heirs executors adminiſtrators or aſſigns, 


fo that thereby the. ſall vicarage and pariſh church may become 
vacant, and the ſaid E. F. his heirs executors adminiſtrators or 
offiens, patrons of the ſaid church, may preſent anew : Now 
the condition of the abovewritten obligation is ſuch, that if the 
 abovebound A. B. do and ſhall upon the requeſt of the ſaid 
E. F. his heirs executors adminiſtrators or aſſigns, or upon no- 
ice in writing grven to him the ſaid A. B. or left for him for 
that hurpeſ at the vicarage houſe of the ſaid vicarage by the 
id E. F. his heirs executors admini/trators or aſſigns, abſq- 
lately refign and deliver up the ſaid vicarage and pariſh church 
of G. aforeſaid, "with its appurtenances, into the hands of the 


proper ordinary or guardian of the ſpiritualties for the time be- 
my abſolutely to accept 4 ſuch reſignation of the ſaid vicarage 


and pariſh church r G. whereby the ſaid vicarage and pariſh 
church FG. may Becumt vatant, and the ſaid E. F. his heirs 
executors admimftrators or aſſigns, patrons of the ſaid church, 
may preſent anew to the ſaid Vicarage and pariſh church, dif- 
charged of all tharges and incumbrances dime or ſuffered by the 
faid A. B. and alſo, if the ſaid A. B. do not or ſhall not com- 
mit'or fir, or cauſe to be committed, any waſte or dilapida- 
fims, upon the houſes, lands, tenements, or hereditaments be- 
longing to the ſaid vicarage, during the time he al be fo vicar 
of the /aid vicaruge and pariſh church; Then this obligation to 
be void, otherwiſe to be and remain in full force and virtue. 


„ 


Signed,” ſeuled, and delivered (ibe B 
5 C. D. 


'paper having been firſt duly lamp= 
ed) in the preſence of 1 | 


W * 
** ac A ey * 4, ta ad. — 2 * 


1. IME original of fine-cures was thus: The rector Original of fine» 
| (with proper conſent) had a power to intitle a cvres. 


vicar in his church, to officiate under him; and this was 
often done: and by this means, two perſons were inftitu- 
ted to the ſame church, and both to the cure of ſouls, 
and both did actually officiate. So that however the fec- 
tors of ſine-cures, by having been long excuſed from reſi- 
dence, are in common opinion diſcharged from the cure of 
fouls (which is the reaſon of the name) and however 

2 2 the 
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No ſine- eure 
here there is 
but one incum- 


dent. 


Biſhopricks, 


which divine offices cannot be performed ; 


Sine-cure. 


the cure -is ſaid in the law books to be in them habitualitry 
only; yet in ſtrictneſs, and with regard to their original 


| inſtitution, the cure is in them aftualiter, as much as it is 
in the vicar, Gif. 719. 


Jobnſ. 85. 

That is to ſay, where they come in by inflitution but 
if the rectory is a donative, the caſe is otherwiſe: for 
there, coming in by donation, they have not the cure of 
ſouls committed to them. And theſe are moſt properly 
fine cures, according to the genuine en of the 
word. Jobnſ. 85. 

2. But no church, where there is but one incumbent, 
is properly a ſine- cure. If indeed the church be down, 
or. the pariſh become deſtitute of pariſhioners without 
the incumbent 
is of neceſſity acquitted from all publick duty: but ſtill 
he is under an obligation of doing this duty, whenever 
there ſhall be a competent number of inhabitants, and the 
church ſhall be rebuilt. And theſe benefices are more 
properly depopulations than fine-cures. Fohnſ/. 84. 

. Biſhopricks, deanries, and archdeaconries, were of 


deanries, arch- old generally ſaid to have the cure of ſouls belonging to 
aeatonries, pre: them; ſome have ſaid the ſame of prebends, but with leſs 


| bends. 


Poſſeffion of 


Kine cutes how 


obtained. 


reaton. Biſhops have the cure of their whole dioceſes; 
and archdeacons do, in many particulars, ſhare with them 
in their ſpiritual cures. The dean was ſaid to have the 
cure of his canons, and of the reſt belonging to the choir; 
who were all in old time to make their confeſſions to him, 
and receive abſolutions from him; but it doth not appear, 
that the canons or prebendaries haye or had the cure of 
ſouls, in this or any other reſpect. They are indeed for 
the , moſt part inſtituted, but not to the cure of ſouls. 
Jobnſ. 86. 

Poſſeſſion of ſine- cures (not being Invarpt as is 
aforeſaid) muſt be obtained by the ſame methods by which 
the poſſeſſion of other rectories and vicarages is obtained, 
namely, by preſentation, inſtitution, and induction. And 
the reaſon is, becauſe the vicarage had not its beginning by 
appropriation and endowment (which was a diſcharge to 
the parſon from the cure), but by intitulation, that is by 


he being admitted to a title, or a ſhare in the profits and cure. 


of the rectory, together with the rector, and in ſubordi- 
nation to him as vicar. For altho* by a conſlitution of 
archbiſbop Langton there might not be two rectors or par- 
ſons in one church; yet there might be, and ſometimes 
were eſtabliſned in the ſame church both a rector and 


5 vicar, with cure of ſouls: and in ſuch caſe, the rectoty 
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Sine⸗cure. 341 
came to be a ſine- cure, not becauſe it was really fo in 
law, but becauſe the rectors got themſelves excuſed from 
reſidence, and by degrees devolved the whole ſpiritua 
cure upon the vicars. Gib 818, ” 
Upon which ground, the poſſeflors of ſine-cures, are 
not bound to read the thirty nine articles by the 13 El. 
c. 12. And in this only, inſtitution to ſine-cures Atkers 
from inſtitution to other benefices. Fohnſ. 86. "1 
5. Sine-cures are not within the ſtatute of pluralities, Not withio the 
ſuch livings being not by the ſaid ſtatute deemed incom- Rarute of plura- 
patible 3 but only thoſe to which the cure of ſouls is actu- lities. 
ally, and not only habitually annexed. Deg. p. 1. c. 13, 


Singing of pſalms. See Publick worſhip. - 

05 Slander See Dukamation. 

#7; Sodomy. See BuUggery. | 
Son, ſucceeding his father in a benefice. See 
| Benefice. | 


GPOLI ATION is a writ obtained by one of the par- 
ties in ſuit, ſuggeſting that his adverſary (ſpoliavit} 

hath waſted the fruits, or received the ſame, to the pre- 

Judice of him who ſueth out the writ. 1 Qught. 13. 

And a cauſe of ſpoliation ſhall be tried in the ſpiritual 
court, and not in the temporal. And this ſuit lieth for 
one incumbent againſt another, where they both claim by 
one patron, and where the right of the 'patronage doth 
not come in queſtion or debate. As if a parſon be created 
a biſhop, and hath a diſpenſation to keep his benefice, and 
afterwards the patron preſents another incumbent, who is 


inſtituted and inducted; now the biſhop may have againſt 
that incumbent a ſpoliation in the ſpiritual court, becauſe 


they claim both by one patron, and the right of the pa- 


tronage doth not come in debate, and becauſe the other 
incumbent came to the poſſeſſion of the benefice by the 
courſe of the ſpiritual law, that is to ſay, by inſtitution 


Ind induction; fo that he hath colour to have it, and to 


be parſon by the ſpiritual law : for otherwiſe, if he be not 
inſtituted and inducted, ſpoliation lies not againſt him, 
e 2 3 0 but 
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4 Spoliatton. 


| but rather a writ of treſpaſs, or an aſſiſe af novel diſſeiſin. 


Terms of the L. 
So it is alſo, where a parſon who hath a raids 4000 


F accept another benefice, by reaſon whereof the patron pre. 


ſents another clerk, who is inſtituted and inducted; Now 
the one of them may have a ſpoliation againſt the other, 
and then ſhall come in debate whether he hath a ſufficient 
plurality or not. And ſo it is in caſe of deprivation. Ta. 

The ſame law is, where one telleth the patron. that his 


EL is dead; whereupon: he preſents- another; there the 


incumbent, who was ſuppoſed to be dead, may have 
8 againſt the other. And ſo in divers other like 
£ : | 


8. 


If a patron do preſent a clerk unto an advowſon, who 


is inſtituted and inducted, and afterwards another man 


doth preſent another clerk to the ſame advowſon, who is 


alſo inſtituted and inducted; there, one of them ſhall not 
have a ſpoliation againſt the other, if he diſturb; him of 
the church, or do take away the fruits "thereof ; becauſe 
the right of the patronage doth come in debate in the ſpi- 
ritual court which of. the patrons hath a right to preſent, 


And therefore in that caſe, if one of them ſue a ſpoliation” 


againſt the other, he ſhall have prohibition unto the ſpi- 
ritual court, and no conſultation ſhall be granted for the 
cauſe aforeſaid. F. N. B. 86. 

When ſ poliation is brought to try which of two perſons 
inſtituted is the rightful incumbent of a parſonage or vi- 
carage, or after ſentence given againſt. one of the parties 


who hath appealed ; it is uſual for the eccleſiaſtical judge, 


at the petition of either of the parties, to decree that the 
fruits of the church, be ſequeitred, and to commit the 
power of collecting them to the, churchwardens or ſome 
others of the ſame pariſh, firſt taking bond of ſuch per- 
ſons, , whereby they ſhall be obliged. to collect and keep 
the tithes for the uſe of him that ſhall be found to have 
the right, and to render a juſt account when called there- 
unto. And the judge is alſo wont to appoint ſome mini- 
ſter to ſerve the cure, for the time that the controverſy. 
ſhall depend ; ; and to command, thoſe to whom the ſe» 


queſtration is committed, to allow ſuch ſalary as he ſhall 


aſſign out of the profits of the church, to.the parſon that 
he orders to attend the cure. And aſter the ſuit is deter- 


| mined, the ſequeſtration i is to be taken off, and the profits 


collected to be reſtored to him that prevails at law; to 


wit, in ſpecie, if they remain wa: or if gots, che value of 
them. Mall. e. 30. PRES, 243328! 
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TA MP duties relating to the ſeveral matters treated 
of in this book, by the ſeveral ſtamp acts, ſeem to be 

e eee, ee e pe 

1. For every ſkin and piece of vellum or parchment, Four tim es 406: 
or ſheet of paper, on which ſhall be written any diſpenſa- 
tion to hold two livings, or any diſpenſation or faculty 
from the archbiſhop of Canterbury, or maſter of the fa- : 
culties, x FF 1 
2. Grant or letters patent under the great ſeal, of any Treble 40s 
honour, dignity, promotion, franchiſe, liberty, or privi- 
vilege, or e eee of the ſame (except charity 
briefs); —admiſſion of a fellow of the college of 5 8 


or of any advocate, proctor, notary, or other officer in 


any eccleſiaſtical court ;—preſentation or donation under 
the great ſeal, collation, or any other preſentation or 


donation by any patron to any ſpiritual promotion of 10 1 


a year in the king's books ;—appeal from the court of 
arches, or the prerogative courts; 61 or treble 40s, _ 

3. Letters patent for charity briefs ;—regiſter, entry, Single 408, 
teſtimonial, certificate of'a degree in the univerſities (ex- 
cept the regiſter or entry of a bachelor of arts)—40 s. 

4. Inſtitution, or licence, that ſhall paſs the ſeal of Treble 54+ 
any biſhop, chancellor, or other ordinary, or any eccleft- 
aſtical eourt (except licences to ſchoolmaſters and tutors) ; 
and every exemplification that paſs the ſeal of any court 
e, tes. an 5 

5. Licence to ſchoolmaſters and tutors; probate of a Double 5. 
will, or letters of adminiſtration, for an eſtate above 
201 value (except of common ſeamen or ſoldiers lain or 
dead in the ſervice; of which a teſtimonial muſt be pro- 
duced” by the captain and oath of the truth thereof made 
before the judge, 19 G. 3. c. 66. /. 2.) 10s ; and if the 
eſtate is of the value of 100 l, a further duty ſhall be paid 
of 208; if of 300 | value, 40s. | | | 

6. Licence for, or certificate of marriage (except the sing e 5 t 
certificate of the marriage of a ſeaman's widow) ;@-com- e 6h. 
miffion iſfüing out of any ecclefiaftical court, not other- 
wiſe particularly charged — 58. 5 | 


7. Bond, leafe, deed, contract, or other obligatory Siogle 2+ 64. 
inſtrument, proteſt 


„ procuration, or any other notarial 
act, 28. 6 d. — 5 6h 45 ; ; | 
8. Matieulation in the univerſities, :. Double a. 
5 9. Writ” of dedimus poteſtatemi out of chancery to ap- 25. 
point guardians, 28. 
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ſiaſtical court, 18. + {A 
12. Copy of a will 3 41. 


wo 1  faries, obits, and ſuch like ; founded on the foc- 
trine of purgatory and maſſes ſatisfactory. * 
chantries were founded and endowed, to pray for the fouls 


Stamps: 


10. Citation, monition, libel, allegation, depoſition, 


and inventory, or any copies of them, Is 6d 


11. Anſwer, ſentence, or \ final decree, in any eccle- 


>. 22 
8 11 


* 


— — 1 _ 


Stipendiary prieſts. 


* 


H E ſtipendiary prieſts were for trentals, anniver- 


of the founder and his friends: Which chantries were 
diſſolved by the ſtatute of the 1 Ed. 6. c. 14. _ 


Striking in the Church or Church- yard. See 
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GUBDEACON is one of the five inferior orders in 
the Romiſh church; whoſe office it is, to wait upon 


— 


the deacon in the adminiſtration of the ſacrament of the 


Lord's ſupper. Gitſ. 99 99% 


Suffragan. See Biſhops. 


Qutcide. 


Y the rubrick before the burial office; perſons who 

have laid violent hands upon themſelves, . ſhall not 
have that office uſed at their interment. 

And the reaſon thereof given by the canon law is, be- 


cauſe they die in the commiſſion of a mortal fin (Lind. 
164); and therefore this extendeth not to idiots, luna- 


ticks, or perſons otherwiſe .of inſane mind, as children 


under the age of diſcretion, or the like; ſa alſo not to 
nf 3 . 1 © * =—_ MTs | : thoſe 


e 
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Suicide. 
thoſe who do it involuntarily, as where a man kills him- 
ſelf by accident: for in ſuch caſe it is not their crime, 


but their very great misfortune. | 
© Sunday. See Lo2d's day. 

Superinſtitution, See VBenefice. 

Suppoſititious births. See Baſtards. 
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1. 1 ORD chief juſtice Hale ſays 3 The ſupremacy of King's fuprems- 


the crown of England in matters eccleſiaſtical is 7 


records of unqueſtionable truth and authority, 1 H. 
H. 75. | | 5 | 


Lord chief juſtice Coke faith ; By the ancient laws of 


this realm, this kingdom of England is an abſolute empire 


and monarchy, conſiſting of one head, which is the king; 


and of a body conſiſting of ſeveral members, which the 
law divideth into two parts, the clergy and laity, both of 


them next and immediately under God ſubje& and obe- 


dient to the head. 5 Co. 8. 40. Caudrey's caſe. 

By the parliament of England in the 16 R. 2. c. 5. it 
is aſſerted, that the crown of England hath been ſo free at 
all times, that it hath been in no earthly ſubjection, but 


immediately ſubje& to God in all things touching the re- 
4 gality of the ſame crown, and to none other. N : 
And in the 24 H. 8. c. 12. it is thus recited ; By ſun- 


dry and authentic hiſtories and chronicles it is manifeſt] 


declared and expreſſed, that this realm of England is an 


empire, and ſo hath been accepted in the world, govern- 
ed by one ſupreme head and king, having dignity and 
royal eſtate of the imperial crown of the ſame : unto 
whom a body politick, compact of all forts and degrees 


of people, divided in terms and by names of fpiritualty ' 


and temporalty, been bounden and owen to bear next un- 
to God, a natural and humble obedience ; he being alſo 
furniſhed by the goodneſs and ſufferance of Almighty God, 
with plenary whole and intire power, preeminence, au- 
thority, prerogative, and juridiction, to render and yield 
Juſtice and final determination to all manner of perſons 
reſiants within this realm, in all caſes matters debates and 


contentions, without reſtraint or provocation to any fo- 


reign 


by 


the com · 


a moſt indubitable right of the crown, as appeareth b condi 


346 Supzemarcy. 
reign princes or potentates of the world; in Cauſes ſpj- 
ritual by judges of the ſpiritualty, and cauſes temporal by 
temporal judges. „„ ; 

Again, 25 H. 8. c. 21. The realm of England, re- 
cognizing no ſuperior under God, but only the king, 
hath been and is free from ſubjection to any man's laws, 
but only to ſuch as have been deviſed made and obtained 

within this realm for the wealth of the ſame, or to ſuch 
other as by ſufferance of the king, the people of this 
realm have taken at their free liberty by their own” con- 
ſent to be uſed amongſt them, and have bound themſelves 

by long uſe and cuſtom to the obſervance of the ſame, 
not as to the obſervance of the laws of any foreign 
prince potentate or prelate, but as to the cuſtomed and 
ancient laws of this realm, originally eſtabliſhed as laws 
of the ſame by the ſaid ſufferance contents and'cuſtom, 

5 and none otherwiſe. i cn 

By the canons of 2. Can. 1. As our duty to the king's moſt excellent 
the church. majeſty requireth, we firſt decree and ordain, that the 
archbiſhop from time to time, all biſhops, deans, arch- 
deacons, patrſons, vicars, and all other eccleſiaſtical per- 
ſons, ſhall faithfully keep and obſerve; and as much as 

in them lieth ſhall cauſe to be obſerved and kept of others, 
all and fingular laws and ſtatutes made for reſtoring to 
the crown of this kingdom, the ancient juriſdiftion over 
the ſtate eccleſiaſtical, and aboliſhing of all foreign power 
repugnant to the ſame. Furthermore, all eccleſiaſtical 
perſons having cure of ſouls, and all other preachers, 
and readers of divinity lectures, ſhall to'the' uttermoſt' of 
their wit knowledge and learning, purely and ſincerely | 
(without any colour of diſſimulation) teach manifeſt open 

and declare, four times every year at the leaſt, in their 
ſermons and other collation and lectures, that all uſurped 
and foreign power ( foraſmuch as the ſame hath no eſta- 
bliſhment nor ground by the law of God) is for moſt juſt 
cauſes taken away and aboliſned, and that therefore no 
manner of obedience or ſubjection within his majeſty's 
realms and dominions is due unto any ſuch foreign power; 
but that the king's power, within his realms of England 
Scotland and Ireland and all other his dominions and 
countries, is the higheſt power under God, to whom all 
men, as well inhabitants as born within the ſatmie, do by 

8 God's laws owe moſt loyalty and obedience, afore and 
above all other powers and potentates in the eartn. 

Can. 2. Whoever ſhall affirm, that the king's majeſty 
hath not the ſame authority in cauſes eccleſiaſtical, that 

* de FOLTHP1 n the 
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Supremacy. 


the godly kings had amongſt the jews and chriſtian em- 


perors of the primitive church, or impeach any part of 
his regal ſupremacy in the ſaid cauſes" reſtored to the 
crown, and by the laws of this realm therein eſtabliſhed ; 
let him be excommunicated ipfo facto, and not reſtored. 
but only by the archbiſhop, after his repentance and 


publick revocation of thoſe his wicked errors. 8 
Can. 26. No perſon ſhall be received into the miniſtry, 


nor admitted to any eceleſiaſtical function, except he ſhall 


firſt ſubſcribe (amongſt others) to this article following: 


that the king's majeſty under God is the only ſupreme go- 
ver nor of this realm, and of all other his highneſs's do- 


minions and countries, as well in all ſpiritual or eccle- 


ſiaſtical things or cauſes, as temporal; and that no fo- 


reign prince, perſon, prelate, ſtate, or potentate hath-or 


ought to have any juriſdiction, power, ſuperiority, pre- 
eminence, or authority eccleſiaſtical or ſpiritual, within 


his majeſty's ſaid realms dominions and countries. 


347. 


3 Art. 37. The queen's majeſty hath the chief power in py the thirty 
this realm of England, and other her dominions ; unto nine articles. 


whom the chief government of all eſtates of this realm, 


Whether they be eccleſiaſtical or civil, in all cauſes doth 


appertain; and is not, nor ought to be ſubject, to any 


foreign juriſdiction. But when we attribute to the queen's 


majeſty the chief government, we give not thereby to our 
princes the miniſtring either of God's word, or of the ſa- 
craments ; but that only. prerogative which we ſee to have 


been given always to all godly princes in holy ſcripture. 
by God himſelf, that is, that they ſhould: rule all eſtates 
and degrees committed to their charge by God, whether 


they be eccleſiaſtical or temporal, and reſtrain with the 


civil ſword the ſtubborn and evil doers. The biſhop of 


Rome hath no juriſdiction in this realm of England. 


4. Albeit the king's majeſty juſtly and rightfully is and By ac of parlia» 


ment, 


ought to be the ſupreme head of the church of England, 
and ſo is recogniſed by the clergy of this realm in their convo- 
cations, yet nevertheleſs, for corroboration and confirma- 
tion thereof, and for the increaſe of virtue in Chriſt's re- 


ligion, and to repreſs all errors, hereſies, and other 
enormities and abuſes ; it is enacted, That the king our 


ſovereign. Jord, his heirs and ſucceſſors kings of this 


realm, ſhall. be taken accepted and reputed: the only 
ſupreme head in earth of the church of England; and 
ſhall have and enjoy annexed to the imperial crown of 
this realm, as well the ſtyle and title thereof, as all ho- 


pours, dignities, preheminences, juriſdictions, privileges, 
' 1 9 . ws 
( authorities, 
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authorities, immunities, profits and commodities to the 
faid dignity of ſupreme head of the ſame church belong- 
ing and appertaining ; and ſhall haye power from time to 
time to viſit, repreſs, redreſs, reform, order, correct, re- 
ſtrain, and amend all ſuch errors, hereſies, abuſes, of- 
fences, contempts, and enormities whatſoever they be, 
which by any manner of ſpiritual authority or juriſdiction | 
may lawfully be. reſormed, repreſſed, ordered, redrefled, 
1 corrected, reſtrained, or amended moſt to the pleaſure of 
Almighty God, the increaſe of virtue in Chriſt's religion, 
and for the conſervation of the peace unity and tranqui- 
lity of this realm; any uſage, cuſtom, foreign laws, fo- 
_ © reign authority, -preſcription, or any other thing to the 
_ contrary notwithſtanding. 26 H. 8. c. 1. h 


Recogniſed by the clergy of this realm in their conuocations] 
Which recognition, after deliberation and debate in both 
 houfes of convocation, was at length agreed upon in theſe 
words ecclefie et cleri anglicani, cujus ſingularem pro- 
tectorem unicum, et ſupremum dominum, et quantum per Chriſt 
legem licet, etiam ſupremum caput ipſius majeſlatem recogno- 
ſeimus. Gibſ. 23. | 2 DFE 
The Lizg's fle 5. Whereas the king hath heretofore been and is 
wad tt. = juſtly and lawfully and notoriouſly known named publiſhed | 
and declared, to be king of England France and Ireland, 
defender of the faith, and of the church of England and 
alſo of Ireland in earth ſupreme head, and hath juſtly and 
Jawfully uſed the title and name thereof; it is enacted, 
that all his majeſty's ſubjects ſhall from henceforth accept 
and take the ſame his majeſty's ſtyle, as it is declared and 
ſet forth in manner and form following, viz. Henry the 
eighth, by the grace of God king of England France and Ire- 
land, defender of the faith, and of the church of England and 
alfs of Ireland in earth the ſupreme head: and the ſaid ſtyle 
mall be for ever united and annexed to the imperial crown 
of this realm. 35 H. 8. c. 3. | 
Defender of the Faith] This title, altho* ſometimes at- 
tributed to our kings before, yet was peculiarly and in a 


more ſolemn manner given to king Hen. 8. by pope” Leo 
10, for writing againſt Luther. ; 


And of the church of England and alſo of Ireland in earth 
the ſupreme head] Theſe are the words which ſeem to be 
underſtood, in the abbreviated ſtyle of the king, as it 
is now uſually expreſſed [defender of the faith, and ſo . 
ferth.] N | T5% | 

* D. By. 


Supzemacy. 


6. By the 1 Ed. 6. c. 12. If any perſon ſhall by open 


preaching, expreſs words or ſayings, affirm or ſet forth, that 


the king is not or ought not to be ſupreme head in earth 
of the church of England and Ireland, or any of them, 


349. 
Penalty of deny 
ing the king's 
ſupremacy · 


immediately under God; or that the biſhop of Rome or 


any other perſon than the king of England for the time 
being is or ought to be by the laws of God ſupreme head 
of the ſame churches or of any of them; he, his aiders 
comforters abettors procurers and counſellors, ſhall (on. 
conviction by the oath of two witneſſes or confeſſion) for 
the firſt offence forfeit his goods and be impriſoned during 
the king's pleaſure; for the ſecond offence ſhall ' forfeit 
his goods, and alſo the profits of his lands and ſpiritual 
promotions during his life, and alſo be impriſoned during 
his life; and for the third offence ſhall be guilty of high 
treaſon. / 6. 22. . 

And if any perſon ſhall by writing, printing, overt deed 
or act, affirm or ſet forth, that the king is not or ought 
not to be ſupreme head in earth of the church of Eng- 
land and Ireland, or of any of them, immediately under 
God; or that the biſhop of Rome, or any other perſon 
than the king of England for the time being, is or ought 


to be by the laws of God or otherwiſe, the ſupreme head 
in earth of the ſame churches or any of them; he, his 


aiders comforters abettors procurers and counſellors, ſhall 


(on conviction by the oath of two witneſſes or confeſſion} 


be guilty of high treaſon. /. 7, 22. | 

But no perſon ſhall be proſecuted for the ſaid offences 
by open preaching or words only, but within thirty days after 
ſuch preaching or ſpeaking,” if the accuſers be within 
the realm during the ſaid thirty days; if not, then within 
{ix months after ſuch preaching or words ſpoken ; and 
not otherwiſe. The accuſation to be made to one 
of the king's council, or to a juſtice of aſſize, or a juſtice 
of the peace being of the quorum, or to two juſtices of 
the peace within the ſhire where the offence was com- 

mitted. / 19. | 
But as to offences made treaſon by this act, the ſame 


is ſo far repealed, by the 1 Mar. /ef}. 1. c. 1. which en- 


acteth, that no offence made high treaſon by act of par- 


liament, ſhall be adjudged high treaſon, but only ſuch as 


is expreſſed in the ſtatute of the 25 Ed. 3. But as to the 
reſt this ſtatute continueth in force. | | 
But by the 1 El. c. 1. it is further enacted as followeth ; 
viz. that no foreign prince, perſon, prelate, ſtate or po- 
tentate ſpiritual er temporal, ſhall uſe enjoy or exerciſe 


any 
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been, or may lawfully be exerciſed or uſed for the viſita- 


tion of / the: eccleſiaſtical ſtate and perſons, and for re- 
formation order and correction of the ſame; and of all 


manner of errors hereſies ſchiſms abuſes offences con- 


tempts and enormities, ſhall for ever be united and an- 
nexed to the imperial crown of this realm. /,. 17. 


And if any perſon ſhall by writing, printing, teaching, 


| preaching, expreſs words, deed ar act, adviſedly maliciouſly 
and directly affirm, hold, ſtand with, ſet forth, maintain, 


or defend the authority, preheminence, power or juriſ- 
diction, ſpiritual or ecclefiaſtical, of any foreign prince, 
prelate, perſon, ſtate or potentate whatſoever, heretofore 
claimed uſed or uſurped within this realm or any other 
her majeſty's dominions or countries; or ſhall adviſedly 


1 maliciouſly and directly put in ure or execute any thing, 
for the extolling, advancement, ſetting forth, mainte- 


nance, or defence of any ſuch pretended or uſurped juriſ- 


diction, power, preheminente and authority, or any part 


thereof; be, his abettors aiders procurers and counſellors, 
ſhall for the firſt offence farfeit all his goods, and if he hath 
not goods to the value of 201], he ſhall alſo be impriſon- 


cd for a year, and the benefices of every ſpiritual perſon 
_ offending ſhall alſo be void; for the ſecond offence ſhall 


incur a præmunire; and for the third ſhall be guilty of 
high treaſon. /, 27-309. | bs 
But no perſon ſhall be moleſted for any offence com- 
mitted only by preaching, teaching, or words, unleſs he be 
indifted within one half year after the offence committed. 
4 no perſon ſhall be indicted or arraigned but by 
the oath of two or more witneſſes: which witneſſes, or 
ſo many of them as ſhall be living, and within the realm 
at the time of the arraignment, ſhall be brought face to 


face before the party arraigned if he require the ſame. 
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7. H any, perſon ſhall by writing, 
preaching,,.or teaching, deed ar act, adviſedly and wittingly, 


hold, or ſtand with, to extol, ſet. forth, maintain or de- 


fend che autborky eee or poxeer of the biſhop of 


ome or of his ſee, heretofore claimed uſed or uſurped 
within this, realm or in any of her majeſty's dominions; 


or by any. ſpeech, open deed or act, adviſedly and wittingly © 
attribute any ſuch manner nen authority or pre- 
heminence to the faigl ſee of 3 
ſame ſee for the tine being; he, his abettors procurers 


ome or to any biſhop of the 


and counſellors, his aiders aſſiſtants and comfarters, up- 
on purpoſe and to the intent to ſet forth, further, and 
extol the ſaid uſurped power, being indicted: or preſented 


within one year, and convicted at any time after, ſhall 


And the juſtices of affize, or two juſtices of the peace 
(one whereqf to be of the quorum) in their ſeſſions, may 


inquire thereof, and ſhall- certify the proſentment into the 
king's bench in forty days, if the term be then open; if 


oy 


ting, cyphering, printing, Pen 


Macy. 


not, at the fipſt day of the full term next following the 


ſaid forty. days: on pain of 100 l. / 3. Tit 
And the juſtices of the king's, bench, as well upon ſuch 
certificate..as by inquiry before themſelyes, ſhall proceed 
thereupon. as in caſes of præmunire. . 4. 
But charitable giying of reaſonable alms to an:offender, 
without fraud or covin,, ſhall not be deemed abetting, 
5 ing, . counſclling, aiding, aſſiſting, or comforting. 


8. The papal incroachments. upon the kiug's ſovereign+ Oath of ſupee- 


ty in cauſes; and over perſons eceleſiaſtical, yea even in 29 


matters civil under, that looſe ptetence of in ordins ad 
ſpiritualia, had obtained a; great ſtrength. and. long con- 
tinuance in this realm, notwithſtanding the ſecurity the 
crown had by the oaths of ſealty and allegiance; fo that 
there was a neceſſity to unrivet thoſe uſurpations, by 


ſubſtituting by authority of parliament à recognition by 


oath of the king's ſupremacy, as well in cauſes eccleſiaſti- 
cal as civil; and thereupon the oath of ſupremacy was 
framed. 1 H. H. 75. I 


Which oath, as finally eſtabliſhed by the 1 Kl. c. 8. is 


as follows: I A. B. do ſwear, that I do from my heart 


% abhor, deteſt, and abjure, as impious and heretical, 
« that damnable doct ine and poſition, that princes ex- 
„ communicated or deprived by the pope or any authority 
of the fee of Rome, may be depoſed or murdered: by 
„ their ſubjects, or any other whatſoever, And I do 

Sn | declare, 
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ing aboliſhed, and there being no longer any danger to 


ed and defined 


by the acts of 
ſettlement at the 


revolution. 
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« declare, that no foreign prince, perſon, prelate, ſtate, 
c or potentate, hath or ought to have any jutiſdiction, 
«© power, ſuperiority, pre- eminence, or authority, eccle- 
<« eleſiaſtical or ſpiritual, within this realm : So help me 
cc God.” | #4 | ' 0 Fg. 
9. But laſtly, the uſurped juriſdiction of the pope be- 


the liberties of the church or ſtate from that quarter; and 
divers of the princes of this realm having entertained more 
exalted notions of the - ſupremacy both eccleſiaſtical and 
civil, than were deemed conſiſtent with the legal eftabliſh- 
ment and conſtitution ; 'it was thought fit at the reyolu- 
tion to declare and expreſs, how far the regal power, in 
matters ſpiritual as well as temporal, doth extend: that 
ſo, as well the juſt prerogative of the crown on the one 
hand, as the rights and liberties of the ſubject on the 
other, might be aſcertained and ſecured. Therefore by 
the ſtatute of the 1 V. c. 6. it is enated as followeth : 

«© Whereas by the law and ancient uſage of this realm, 
the kings and queens thereof have taken a ſolemn oath 
upon the evangeliſts at their reſpective coronations, to 
maintain the ſtatutes laws and cuſtoms of the faid realm, 
and all the people and inhabitants thereof Ih their ſpiritual 
and civil rights and properties; but forafmiich as the oath 
it ſelf, on ſuch occaſion adminiſtred, hath heretofore been 
framed in doubtful words and expreſſions, with relation 
to ancient laws at this time unknown; to the end there- 
fore that one uniform oath may be in all times to come 
taken by the kings and queens of this realm, and to them 


reſpectively adminiſtred, at the times of their and every 


of their coronation, it is enacted, that the following oath 


ſhall be adminiſtred to every king or queen, who ſhall 


ſucceed to the imperial crown of this realm, at their re- 
ſpective coronations, by one of the archbiſhops or biſhops 
of this realm of England for the time being, to be there- 
unto appointed by ſuch king or queen reſpeQively, and 
in the preſence of all perſons that ſhall be attending, 
aſſiſting, or otherwiſe preſent at ſuch their reſpective co- 
ronations: That is to ſay, | . 

The archbiſhop or biſhop ſhall ſay, Will you ſolemnly 
promiſe and ſwear, to govern the people of the kingdom of 
England, and the dominions thereto belonging, according to 
the flatutes in parliament agreed on, and the laws and 


cuſtoms of the ſame? The king or queen ſhall ſay, / 


folemnly promiſe ſo to do. 
| Arch- 


Supremacv. 


Archbiſhop or biſhop: Will you t9 your power cauſe law 
and juſtice in mercy to be executed in all your Judges The 
king and queen ſhall anſwer, I will. 


Archbiſhop or biſhop: Mill hon to the utmeft 5 77 your 


power maintain the laws of God, the true profeſſiin 17 ine goſfel, 
and proteſtant reformed los eftablifhed by law ? And will 
you preſerve unto the biſhops and clergy of this realm, and io the 
churches committed to their charge, all ſuch rights and Privi- 


leges, as by law do or ſhall appertain unto them or any of them ? 


The king or queen ſhall anſwer, All this I promiſe to do': 
After this, laying his or her hand upon the holy goſpels, 
he or ſhe ſhall ſay, The things which [ have here before pro- 
miſed, I will perform and keep 3 So help me Ged: And tal 
then kiſs the book.” 

And by the 1 JV. ſof. 2. c. 2. herons the late ho 
James the ſecond, by the aſſiſtance of divers evil coun- 
ſellors judges and miniſters employed by him, did endea- 


vour to ſubvert and extirpate the proteſtant religions; and 


the laws and liberties of this kingdom ; 

1. By aſſuming and exerciling a power of diſpenſing 
with and ſuſpending of laws, and the execution of Jari 
without conſent of parliament, 

2. By committing and proſecuting divers worthy pre- 
lates, for humbly petitioning to be excuſed from con- 
curring to the ſaid aſſumed power. 


3. By iſſuing and cauſing to be executed a commiliion | 


under the great ſeal for erecting a court called The court 
of commiſſioners for ee e Wee cauſes. 

4. By levying money for and to the uſe of the crown, 
by pretence of prerogative, for other time, and in other 
manner, than the ſame was granted by parliament. 


5. By raiſing and keeping a ſtanding army within this 


kingdom in time of peace, without coulent of knee 
and quartering ſoldiers contrary to law. 

6. By cauſing ſeveral good fubjects, being ee 
to be diſarmed at the ſame time when papiſts — 
armed and employed, contrary to law. 

7- By violating the freedom of election of members to 
ſerve in parliament. 

8. By proſecutions in the court of king' s bench, for 
matters and cauſes cognizable only in parliament; and by 


divers other arbitrary and illegal courſes. 


9. And whereas of late years, partial corrupt and un- 
qualified perſons have been returned and ſerved on juries 
in trials, and particularly divers jurors in trials for high 


treaſon, which were not freeholders. 0 
Vol. III. A a | 10. And 
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' 16. And exceſſive bail hath been required of perſons 
committed in criminal caſes, to elude the benefit of the 


laws made for the liberty of the ſubjects. 

11. And exceſſive fines have been impoſed ; and illegal 
and cruel puniſhments inflicted, 

12. And ſeveral grants and promiſes made of fines and 
forfeitures, before any conviction or judgment againſt the 
perſons upon whom the ſame were to belevied. 

All which are utterly and directly contrary to the 


known laws and ſtatutes, and freedom of this realm. 


And whereas the ſaid late king James the ſecond, ha- 
ving abdicated the government, and the throne being 
thereby vacant, his highneſs the prince of Orange (whom 
it hath pleaſed Almighty God to make the glorious inſtru- 
ment of delivering this kingdom from popery and arbitrary 
power) did, by the advice of the lords ſpiritual and tem- 
poral and divers principal perſons of the commons, cauſe 
letters to be written to the lords ſpiritual and temporal, 
being proteſtants ; and other letters to the ſeveral coun- 
ties, Cities, univerſities, boroughs, and cinque ports, for 
the chooſing of ſuch perſons to repreſent them, as were of 
right to be ſent to parliament, to meet and fit at Wet. 
minſter upon the 22d day of January in this year 1688, 
in order to ſuch an eſtabliſhment, as that their religion 
Jaws and liberties might not again be in danger of being 
ſubyerted : Upon which letters, elections having been 
accordingly made, and thereupon the ſaid lords ſpiritual 
and temporal and commons, purſuant to their reſpective 
letters and elections, being now aſſembled in a full and 
free repreſentative of this nation, taking into their moſt 
ſerious conſideration the beſt means for attaining the ends 
aforeſaid, do in the firſt place (as their anceſtors in like 
caſe have uſually done) for the vindicating and aſſerting 
their ancient rights and liberties, declare ; 

1. That the pretended power of ſuſpending laws, or 
the execution of Jaws, by regal authority, without con- 
ſent of parliament, is illegal. 

2. That the pretended power of diſpenſing with laws, 
or the execution of laws, by regal authority, as it hath 
been aſſumed and exerciſed of late, is illegal. 7 
3. That the commiſſion for erecting the late court of 
commiſſioners for eccleſiaſtical cauſes, and all other com- 
miſſions and courts of like nature, are illegal and perni- 
cious. 

4. That levying money for or to the uſe of the crown, 
by pretence of prerogative, without grant of parliament, 
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for longer time, or in other manner, than the ſame is or 


ſhall be granted, is illegal. 


5. That it is the right of the ſubjecls to petition the 
king; and all' commitments and proſecutions for ſuch 


petitioning, are illegal. 5 

6. That the raiſing or keeping a ſtanding army within 
the kingdom in time of peace, unleſs it be with conſent of 
parliament, is againſt law. | x 

7. That the ſubjects which are proteſtants, may have 


arms for their defence, ſuitable to their conditions, and as 


allowed by law. 
8. That election of members of parliament ought to be 


| free. 


9. That the freedom of ſpeech, and debates or proceed- 


| ings in parliament, ought not to be impeached or queſtio- 
ned in any court or place out of parliament, 


10. That exceflive bail ought not to be required, nor 
exceſſive fines impoſed ; nor cruel and unuſual puniſh- 
ments inflicted. | 


17. That jurors ought to be duly impannelled and re- 


turned, and jurors which paſs upon men in trials for high 
treaſon ought to be freeholders. 

12. That all grants and promiſes of fines and forfeitures 
of 2 5 perſons before conviction, are illegal and 
void. 

13. And that for redreſs of all grievances, and for the 
amending, ſtrengthening, and preſerving of the laws, 
parliaments ought to be held frequently. 

And they do claim, demand, and inſiſt upon all and 


ſingular the premiſſes, as their undoubted rights and liber- 


ties; and that no declarations, judgments, doings, or 
proceedings, to the prejudice of the people in any of the 
ſaid premiſſes, ought in any wiſe to be drawn hereafter 
into conſequence or example.“ | 

The truth is, that after the abolition of the papal power, 
there was no branch of ſovereignty with which the princes 
of this realm, for above a century after the reformation, 
were more delighted, than that of being the ſupreme head 
of the church: imagining (as it ſeemeth) that all that 
power which the pope claimed, and exerciſed (ſo far as 
he was able), was by the ſtatutes abrogating the papal 
authority annexed to the imperial crown of this realm: not 
attending to the neceſſary diſtinction, that it was not that 
exorbitant lawleſs power which the pope uſurped, that 
was thereby become veſted in them; but only, that the 
ancient legal authority and juriſdiction of the kings of 

A a 2 England 


355 


—_ a — 


7 
— — 


. 
— — — 
D ye 
EE ID 
Bo IN 4 : - 
— — —— - 


— 


— — 
—— 


= 4 - - 
_ 2 — TL 4 3 5 —_— 
NO I ⏑ = -. = N — 
—— = AE SR = \ l => 
— — > = * 9 2 => _ * 5 —— 
— = — _—_—_—_—  —— —L— = — — 
DO RI” * FE — - - 
: _— — S * 


1 [ ' 

\ i 

_— 1 H 
} 1 „ 
| 
3 8 
\' ö ' 
| 1 
4' 


l 
= - - 
** i X 7. x 2 LY 
— : 2 ” — : 
„ — - == — 
a — = 


6 


Supremacy. 


England in matters eceleſiaſtical, which. the pope had en- 
deavoured to wreſt out of their hands, was reaſſerted and 


vindicated. The pope arrogated to himſelf a juriſdiction, 


ſuperior not only to his awn canon law, but to the muni- 


Cipal laws of kingdoms, And thole princes of this realm 


above mentioned ſeem to have conſidered} themſelves plain- 
ly as popes in their: own dominions;, Hence one reaſon, 
why a reformation of the eccleſiaſtical laws was never 
effected, ſeemeth to have been, becauſe it conduced more 
to the advancement of the ſupremacy to retain the church 
in an unſettled ſtate, and conſequently more dependent 


on the: ſovereign will -of the prince. Hence became eſta- 


bliſhed the office of lord vicegerent in cauſes eccleſiaſtical; 


and after that, the high commiſſioneeurt;; and laſt of all, 


the diſpenſing power, or a power of diſpenſing with or 


ſuſpending the. execution of laws at the prince's pleaſure. 
Therefore, to remove theſe, grievances, theſe acts preſeri- 
bed the juſt boundaries of the prerogative,, both eccleſiaſti- 
cal and civil, and eſtabliſhed the rights both of prince and 
people upon the firmeſt and ſureſt foundation, namely, 
the known law of the land; and thereby rendred the name 
of an engliſh monarch reſpectable among the princes of the 
earth. A king ruling by the e of his king- 
dom, that is, with an extenſive power of doing right, and 
an utter inability of doing wrong, is the perfection of the 
human nature, and the glory of the divine; and renders 
kings, in a moſt emphatical ſenſe, God's vicegerents. 


$3271 n l . 
From which premiſſes may be deduced alſo the genuine 
cauſe, why the civil and canon laws have received ſo much 
check and diſcouragement from time to time within this 
kingdom, They are founded upon the principles of arbi- 
trary power. 1 ; ; 5 12 5 obs 
The civil law is ſaid to be the common municipal law 
of all the arbitrary ſtates in Europe (modified only accord- 
ing to the different circumſtances of each government); 
and thoſe princes of this realm who, have molt affected 
abſolute ſovereignty, have been proportionable encouragers 
of the civil law. The canon Jaw hath the ſame lineaments 
and features; being framed to render the pope in the” 
church, what the emperor was in the fate. And it mull 
be owned, they are both perhaps more for the eaſe of the 
governors, but not fo convenient for the governed. 
Particularly, as to the enacting part: They owe their 
very exiftence to the ſovereign will of the ſupreme gover- 
nor; and conſequently, what is law to day, may not be law 
to 
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to morrow; for the ſame power which enacteth may re- 
peal. For ſuch is our will is a harſn and prating 
ſound to an engliſh ear; being the ſullen voice of inſo- 


lence and wanton power. How much more humane is 


that declaration He it enacted by the ting maſ} - excel - 


lent majeſty, by and with the advice and aſſent of the lords ſpi- 


ritual and temporal, and commons in this preſent parliament 


aſſembled, and by the authority of the ſame. 

Again, as to the executive part, eſpecially with reſpect 
to criminal proſecutions A perſon accuſed in the dark; 
witneſſes not confronted with"the party face to face; the 
cruel oath ex officio, whereby a man is compelled to ac- 
cuſe himſelf; (not to mention the diabolical rack and 
torture ;) and the whole determined at laſt by the ſole 
deciſion of the judge, who muſt needs be oftentimes an 
entire ſtranger to the parties; are diſparagements of the 
laws, which will always obſtruct their progreſs in a land 


of, liberty. How much more mild and gentle is that law, 


which is the ,bicthright of every engliſhman however 
otherwiſe deſtitute and friendleſs, whereby he ſhall not be 
called upon to anſwer for any crime he is charged withal, 
but upon the, oaths. of at leaſt twelve men of conſiderable 
rank and fortune within the county in which the offence 
is ſuppoſed to have been committed, if they ſhall ſee pro- 


bable cauſe for further inquiry; and afterwards, ſhall not 


be condemned, but by the unanimous ſuffrage of other 
twelve men, his neighbours and.equals in degree and ſta- 
tion of, life, upon their oaths likewiſe z and at the fame 
time he hath a-right to object to any one who is ſummoned 
to try him for his-offence, if he hath a reaſonable cauſe of 
exceptiqn,—— The. one is the law. of tyrants; the other 
of freemen,. and may it ever proſper in the britiſh oil! 
10. Finally, by the aCt-of union of the two kingdoms 
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By the act of 
union of the two 


of England and Scotland, 5 An. c. 8. it is enacted, that Kings of 
after the demiſe of her majeſty queen Anne, the ſovereign England and 
next ſucceeding, and fo tor ever afterwards every king or S<&had, 


queen ſucceeding and caming to the royal government 
of the kingdom of Great Britain, at his or her eoro- 


nation, ſhall in the preſence | of all perſons who ſhall - 
be attending,. aſhſting, or otherwiſe then and there pre- 


ſent, take and ſubſcribe. an oath, to maintain and pre- 
ſerve inviolably the ſettlement of the church of Eng- 
land, and the doctrine, worſhip, diſcipline, and govern- 
ment thereof, as by law eſtabliſhed within the kingdoms 
ot England and Ireland, the dominion of Wales, and 
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town of Berwick upon Tweed, and the territories there- 
unto belonging. 


And ſhall alſo ſwear and ſubſcribe, that they ſhall in- 
violably maintain and preſerve the ſettlement of the true 
proteſtant religion, with the government, worſhip, diſci- 


pline, right, and privileges of the church of Scotland, as 
then eſtabliſhed by the laws of that kingdom. 


| Surgeons. See Phyſicians. 
Surplice. See Church, and Publick wozſhip. 


— 
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V Can. 128. No chancellor, commiſſary, archdeacon, 

official or any other perſon uſing eccleſiaſtical ju- 
riſdiction, ſhall ſubſtitute in their abſence any to keep 
court for them, except he be either a grave miniſter and 


a graduate, or a licenſed publick preacher, and a bene- 


ficed man near the place where the courts are kept, or a 


bachelor of law, or a maſter of arts at leaſt, who hath . 


ſome ſkill in the civil and eccleſiaſtical law, and is a fa- 
vourer of true religion, and a man of modeſt and honeſt 
converſation ; under pain of ſuſpenſion, for every time 
that they offend therein, from the execution of their 
offices for the ſpace of three months toties quoties : 
and he likewiſe that is deputed, being not qualified as 
is before expreſfed, and yet ſhall preſume to be a ſubſti- 
tute to any judge, and ſhall keep any court as aforeſaid, 
ſhall undergo the ſame cenſure in manner and form as 1s 
before expreſſed. ; 

And by the ſtatute of the 26 G. 2. c. 33. No ſurrogate 
deputed by any eccleſiaſtical judge, who hath power to 
grant licences of marriage, ſhall grant any ſuch licence 
before he hath taken an oath before the ſaid judge, 
faithfully to execute his office according to law, to the 


beſt of his knowledge; and hath given ſecurity by - 


his bond in the ſum of 1001 to the biſhop of the 


dioceſe, for the due and faithful execution of his 
office. . TAE 


His 


tre 
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His office and duty in granting ſuch licences, is 
treated of in the title Parriage. | 


— — 


Suſpenſion. 
N the laws of the church, we read of two ſorts of 
ſuſpenſion; one relating ſolely to the clergy, the other 
extending alſo to the laity. Gi. 1047. | 
That which relates ſolely to the clergy, is ſuſpenſion 


from office and benefice jointly, or from office or bene- 
fice ſingly; and may be called a temporary degradation, 


or deprivation, or both. So we find it deſcribed by John 


of Athon : A perſon depoſed, is he who is deprived of 
his office and benefice, altho' not ſolemnly ; a perſon 


degraded, is he who is deprived of both ſolemnly, the en- 


ſigns of his order being taken from him; a perſon ſuf= 
pended, is he who is deprived of them both for a time, 
but not for ever. Gib/. 1047. 

And the penalty upon a clergyman officiating after 
ſuſpenſion, if he ſhall perſiſt therein after a reproof from 
the biſhop, is (by the ancient canon law) that he ſhall be 
excommunicated all manner of ways, and every perſon 
who communicates with him ſhall be excommunicated 
alſo. Gibſ, 1047, 

The other ſort of ſuſpenſion, which extendeth alſo to 
the laity, is ſuſpenſion ab ingreſſu eccleſiæ, or from the 
hearing of divine ſervice, and receiving the holy ſacra- 
ment ; which may therefore be called a temporary excom- 
munication. Gibſ. 1047 

Which two ſorts of ſuſpenſion, the one relating to 
the clergy alone, and the other to the laity alſo, do here- 
in agree, that both are inflifted for crimes of an inferior 


nature, ſuch as in the firſt caſe deſerve not depriva- 


tion, and ſuch as in the ſecond caſe deſerve not excommu=- 


nication; that both, in practice at leaft, are temporary; 


both aiſo terminated, either at a certain time when inflict- 
ed for ſuch time, or upon ſatisfaction given to the judge 
when inflicted until ſomething be performed which he 
hath injoined : and laſtly, both (if unduly performed) are 


attended with further penalties ; that of the clergy, with 


irregularity, if they a& in the mean time; and that of the 


laity (as it ſeemeth) with excommunication, if they ei- 


ther preſume to join in communion during their ſuſpen- 
M Aa 4 i lion, 
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By the canon 
law. 


By flatute. 


Suſpenſion. 


ſion, or do not in due time perform thoſe things which 
the ſuſpenſion was intended to inforce the performance of. 
Gb}. 1047. 

By the ancient canon law, ſentence of ſuſpenſion ought 
not to be given without a previous admonition ; unleſs 
where the offence is ſuch, as in its own nature requires 


an immediate ſuſpenſion ': and if ſentence of ſuſpenſion, 


in ordinary caſes, be given without ſuch previous ad- 
monition, there may be cauſe of appeal. Gil/. 1046. 


Swearing, 


1. C AN, 109. If any offend their Berben by ſwear- 

ing; the churchwardens or queſtmen and ſidemen, 

in their next preſentment to their ordinaries, ſhall preſent 

the ſame, that they may be puniſhed by the ſeverity of 

the laws, according to their deſerts : and fuch notorious 

offenders ſhall not, be admitted to | the holy communion, 
till they be reſormed, 

2. By the 19 C. 2. c. 21. If any perſon ſhall profanely 
curſe or ſwear, and be thereof convicted on the oath of 
one witneſs ,before one juſtice of the peace or mayor of 
a town corporate, or by confeſſhon ; every perſon ſo of- 
fending ſhall forfeit as followeth : that is to ſay, every 
day labourer, common ſoldier, common ſailor, and com- 
mon ſcaman, 1s; and every other perſon under the de- 
gree of a gentleman, 2s; and every perfon of or above 
the degree of a gentleman, 5s. And if he ſhall af- 
ter conviction offend a ſecond time, he ſhall forfeit dou- 
ble; and for every other offence after a ſecond conviction 
A 

And if ſuch profane curſing or ſwearing ſhall be 
in the preſence and hearing of a juſtice of the peace, 
or in the preſence or hearing of ſuch mayor as afore- 
On he ſhall convict the offender without other proof, 

2. 

And if it ſhall be in the preſerice and hearing of a 
conſtable or other peace officer, he ſhall (if ſuch perſon 
be unknown to him) ſeize, ſecure, and detain him, and 
forthwith carry him before the next juſtice of the peace 
for the county or diviſion, or before. the mayor of ſuch 
town corporate, wherein the offence was committed; 

2 3 who 


Swearing. 

who ſhall on the oath of ſuch conſtable or other peace 
officer convict the offender; but if ſuch perſon be known 
to the ſaid conſtable or other peace officer, he ſhall 
ſpeedily make information before ſuch juſtice or mayor, 
that the offender may be by him convicted. ſ. 3 

And ſuch juſtice or mayor ſhall immediately, upon in- 
formation given upon oath of ſuch conſtable or other 
peace officer, or of any other perſon whatſoever, cauſe 
the offender to appear before him; and upon ſuch in- 
formation being proved as aforeſaid, ſhall convict him. 
And if he ſhall not immediately pay down the ſum fo for- 
feited, or give ſecurity to the ſatisfaction of ſuch juſtice or 
mayor before whom the conviction is made; ſuch juſtice 
or mayor ſhall commit the offender to the houſe of cor- 
rection, there to remain and be kept to hard labour for the 
ſpace of ten days. ſ. 4 | ; 

Provided; that if any common ſoldier belonging to any 
regiment in his majeſty's ſervice, or any common failor 
or common ſeaman belonging to any ſhip or veſſel, ſhall 
be convicted of profane curfing or ſwearing as aforeſaid, 
and ſhall not immediately pay down the penalty or give 
ſecurity for the ſame as aforeſaid, and alſo the coſts of the 
information, ſummons, and conviction, as by this act is 
directed; he ſhall, inſtead of being committed to the houſe 
of correction, be ordered by ſuch juſtice or mayor to be 
publickly ſet in the ſtocks for the ſpace of one hour for 
every ſingle offence, and for any number of offences 


whereof he ſha!l be convicted at one and the ſame time 


two hours. ſ. 5. 

And if ſuch juſtice or mayor ſhall wilfully and wittingly 
omit the performance of his duty, in the execution of this 
act; he ſhail forfeit 51, half to the informer, and half to 


the poor of the pariſh where he ſhall] reſide; to be recover- 


ed in any of his majeſty's courts of record at Weſtminſter, 
. | | 

And if any conſtable or other peace officer ſhall wil- 
fully and wittingly omit the performance of his duty, in 
the execution of this act; and be thereof convicted by the 
oath of one witneſs, before one juſtice or mayor as afore- 
ſaid ; he ſhall forfeit 408, to be levied and recovered by 
diſtreſs and ſale, and to be diſpoſed of half to the informer 
and half to the poor; and if he have not ſufficient goods 
whereon to levy the fame, ſuch juſtice or mayor thall com- 
mit him to the houſe of correction, to be kept to hard 
labour for pne month. ſ. 7, $9 = 


And 
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Swearing, 


And the conviction ſhall be drawn up in the words and 
form following : 


- 


7 4 Be it remembred, that on the room hed of 


to wit ii the year of his majeſly's reign, 
A. B. was convifted hefore me one of his majefty's juſtices of the 
peace for the ccunty, riding, diviſion, or liberty aforeſaid; [or, 
before me mayor, juſtice, bailiff, or other chief magiſtrate of 
the city or town of within the county of - as the 
caſe ſhall be] of ſwearing one or more profane oath or oaths ; 
or, of curſing one or more profane curſe or curſes; as the caſe 
ſhall be. Given under my hand and ſeal, the day and year 
aforeſaid. ſ. 8. 
Which ſaid form and conviction ſhall not be liable to 
he removed by certiorari, but ſhall be final to all intents. 
And the ſaid juſtice or mayor, before whom the conviction 


ſhall be, ſhall cauſe the ſame to be fairly wrote upon 


parchment, and returned to the next general or quarter 
ſeſſions of the peace for the county, to be filed by the 
clerk of the peace, and kept amongſt the records. ſ. 8. 
The penalties to be diſpoſed of for the benefit of the 
poor; and all charges of the information and conviction 
ſhall be paid by the offender if able, over and above the 


penalties; which charges ſhall be ſettled and aſcertained 


by ſuch juſtice or mayor (ſo as that the clerk of ſuch juſ- 
tice or mayor ſhall have for the information, ſummons, 
and conviction of every offender, the ſum of 1s and no 


more. ſ. 14.) And if ſuch party ſhall not be able, or 


Mall not immediately pay the ſaid charges and expences, 
or give ſecurity for the ſame to the ſatisfaction of ſuch 
juſtice or mayor; he ſhall commit him to the houſe of 
correction, there to remain and be kept to hard labour for 
the ſpace of ſix days, over and above ſuch time for which 
he may be committed in default of payment of the penal- 
ties; and in ſuch caſe, no charges of information and 
conviction ſhall be paid by any perſon whatſoever, ſ. 10. 

And if any action ſhall be brought againſt any juſtice of 
the peace, conſtable, or any other perſon whatſoever, for 
any thing done in execution of this act; he may plead the 
general iſſue, and give the ſpecial matter in evidence: and 
if a verdict ſhall be given for him, or the plaintiff be non- 
ſuit, or diſcontinue, he ſhall have treble coſts, ſ. 11. 
Provided, that no perſon ſhall be proſecuted or troubled 
for any offence againſt the ſtatute, unleſs the ſame be 
proved or proſecuted within eight days next after the 
offence committed, ſ. 12. 


| And 


Swearing. 


And this act ſhall be publickly read four times a year, 
in all pariſh churches and publick chapels, by the parſon 
vicar or curate, immediately after morning or evening 
prayer, on four ſeveral ſundays, to wit, the ſunday next 


after Mar. 25. Jun. 24. Sep. 29. and Dec. 25. or in 


caſe divine ſervice ſhall not be performed in any ſuch 
church or chapel on ſuch ſunday, then upon the firſt ſun- 
day after: on pain of forfeiting 51, for every omiſfion or 
neglect, ta be levied by diſtreſs and ſale of the offender's 
goods, by warrant from ſuch juſtice or mayor. ſ. 13. 
And by the 22 G. 2. c. 33. Art. 2. All flag officers, 


and all perſons in or belonging to his majeſty's ſhips or 


veſſels of war, being guilty of profane oaths, curlings, 
execrations, or other ſcandalous actions, in derogation of 
God's honour, and corruption of good manners; ſhall 
incur ſuch puniſhment, as a court martial ſhall think fit 


to impoſe, and as the nature and degree of their offence 


ſhall deſerve. 


Synod. 


» 


1. 6 or cecumenica] councils or ſynods are General council, 


| aſſemblies of biſhops from all parts of the church, 
to determine ſome weighty controverſies of faith or diſci- 
pline. Theſe were firſt called by the emperors, afterwards 
by chriſtian princes; till in the latter ages the pope uſurped 
to himſelf the greateſt ſhare in the calling of them, and by 
his legates preſided in them when called. Johnſ. 129. 
By Art. 21. General councils may not be gathered to- 
gether, without the commandment and will of princes ; 
and when they be gathered together (foraſmuch as the 
be an aſſembly of men, whereof all be not governed wit 
the Spirit and word of God) they may err, and ſometime 
have erred, even in things pertaining unto God. W here- 
fore things ordained by them as neceſſary to ſalvation, 
have neither ſtrength nor authority, unleſs it may be de- 
clared that they be taken out of holy ſcripture. 


But fince the great diviſions of chriſtendom, eſpecially 


in the weſtern church, a free univerſal ſynod is ſcarcely 
now to be hoped for. Tohnſ. 140. | 


2. A national ſynod conſiſteth of all the archbiſhops National ſynod. 


and biſhops within one nation, aſſembled together to de- 
termine any point of doctrine or diſcipline. The firſt of 


this 


11 this fort which we read of | here in England, was that of 
| Herudford (now Hartford) in the year 673. The laſt 
was that held by cardinal Pole, in the year 1555, "Tohnſ. 
. altho' national ſynods be now laid aſide, yet upon 
5 any great emergency, the ſynods of the two provinces of 
Canterbury and York do act by mutual correfpondence 
and joint content, or by having commiſſioners from the 
province of York preſent in that of Canterbury: 74. 140. 
| Provincial fynos, 3. A provincial ſynod eonſiſteth of the metropolitan and 
| the biſhops ſubject to him; being what is now called the 
Conuocation, and is treated of in this book under that title. 
Diocefav nel. 4+ A dioceſan ſynod is the aſſembly of the biſhop and 
his preſbyters, to inforce and put in execution canons 
made by general councils, or national and provincial ſy- 
nods, and to conſult and agree upon rules of diſcipline 
for themſelves. And theſe were frequently held, while 
the biſhop and clergy lived together in a community ; and 
were not wholly laid aſide, till by the act of ſubmiſſion, 
25 H. 8. c. 19. it was made unlawful for any ſynod to 

meet, but by royal authority. 7. 140. 


— 


a 


SOpnodals. 


* NODALS and Hinodaticumm, by the name, have a 
plain relation to the holding of ſynods; but there be- 
ing no reaſon why the clergy ſhould pay for their attend- 
ing the biſhop in ſynod, purſuant to his own citation, nor 
any footſteps to be found of ſuch a payment by reaſon of 
the holding of ſynods, the name is fuppofed to have grown, 
from this duty being uſually paid by the clergy when they 
came to the ſynod. And this in all probability is the ſame 
which was ancient]y called carhedraticum, as paid by the 
parochial clergy, in honour to the epiſcopal! chair, and in 
token of ſubjection and obedience thereto. So it ſtands in 


<« any thing of the churehes but the honour of the cathe- 
„ diaticum, that is, two ſhillinps” (at the moſt; faith the 
gloss, for ſometimes leſs is given). And the duty which 
we call ſynodals, is generally ſuch 2 {ma}! payment; which 


revenues of the reſpective churches un the incumbents ; 
| BY e whereas 


the body of the canon law, * No biſhop ſhall demand . 


payment was reſerved by the biſhep, upon m ſettling the 
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whereas before, thoſe revenues were paid to the biſhop, 
who had a right to part of them for his own uſe, and a 
right. to apply and diſtribute the reſt, to ſuch uſes, and in 
ſuch e as the err of the p directed. 
Gibſ ys rn: 

Syngdals are 5 of common Arbe to dhe bimop only: 
So chat if they be claimed or demanded: by the archdeacon, 
or dean and chapter, or any-other- perſon or perſons, it 
muſt be upon the foot of compoſition or preſcriptiun. Id. 

And if they be denied where due, they are recoverable 


in the ſpiritual court: And in the time of arehbiſhop 


Whitgift, they. were declared; upon a full hearing, to be 
ſpiritual profits; and, as ſuch, to belong to the keeper 


of the ſpiritualties ſede vacante. G10/. 977. 


Alſo conſtitutions made in the provincial or dioceſan 
ſynods,. were ſhmetimes called „ nodals; p and were in many 
caſes, required. to be publiſhed in the pariſh..churches : in 
which ſenſe 1 word Gequantly's mend in anne ancient 
directories. nn | | 


. Templars. See « Ponalteries, | 
Temporaltics (of biſhopricks). 
e MM. See Kk ue 


Terrier. EEE 


*7 Cin. 17 Phe e arch bes and al br . 


theit ſeveral dioceſes, ſhall procure (as much as in 
them lieth) that a true note and terrier of all the glebes, 
linds, meadows, gardens, orchards, houſes, ſtocks, im- 
plements,, tenements, and portions of tithes lying out of. 
their pariſhes, Covhich belong to any parſonage, vicarage, 
or rural prebend, ) be taken by the view of honeſt men in, 
every pitith, by the appointment of the biſhop, whereof 


the miniſter. to be one; and be laid up in the biſhop's re- 


giſtry, there to be for a perpetual memory. thereof, 
It may be convenient alſo, to have a copy of the ſame 
exemplified, to be kept in the church cheſt. Ged, 


peu. * 
; Theſe 


See Bilhops = 


56s 


„ 


„ þ| = *S> 


| 

of 
4 
| 5 

| 


, — 


j 
} J 
1 


366 


Terrier. 


Theſe terriers are of greater authority in the eceleſiaſti- 
cal courts, than they are in the temporal; for the eccle- 
ſiaſtical courts are not allowed to be courts of record: and 
yet even in the temporal courts theſe terriers are of ſome 
weight, when duly atteſted by the regiſter. Fohnſ. 242. 

Eſpecially if they be ſigned, not only by the parſon and 
churchwardens, but alſo by the ſubſtantial inhabitants ; 
but if they be ſigned by the parſon only, they can be no 
evidence for him; ſo neither (as it ſeemeth) if they be 
ſigned only by the parſon and churchwardens, if the 
churchwardens are of his nomination. But in all caſes 


they are certainly ſtrong evidence againſt the parſon. 


Theory of Evidence. 45. 


Form of a terrier. 


A True note and terrier of all the glebes, lands, meadows, 
gardens, orchards, houſes, flocks, implements, tenements, 


portions of tithes, and other rights, belonging to the vicarage 


and pariſh church of Orton, otherwiſe Overton, in the county 
of Weſtmorland, and dioceſe of Carliſle, now in the * and 
Poſſeſſion of Richard Burn, clerk, vicar of the ſaid church; 
taken, made, and renewed according to the old evidences and 
knowledge of the ancient inhabitants, this tenth day of Novem- 
ber, in the year of our Lord one thouſand ſeven hundred and 
forty nine, by the appointment of the right reverend father in 
God Richard lord biſhop of Carliſle, at his primary viſitation 
held at Appleby in the ſaid county and dioceſe aforeſaid, the 
eighth day of June in the ſame year, and exhibited before the 
reverend and worſhipful John Waugh, doctor of laws, chan- 
cellor of the aforeſaid dioceſe, on the twentieth day of Novem- 


ber in the year aforeſaid. 


Imprimis, One ſlated dwelling houſe, in length fifty one feet, 

in breadth nineteen feet, within the walls. One thatched barn, 
able, cow houſe, and peat houſe, contiguous to each other un- 
der the ſame roof in length eighty one feet, in breadth twenty 
one feet, without the walls. One other little table, in length 
thirteen feet, in breadth twelue feet and an half; adjoining to 


the peat houſe at the ſouth weſt fide and end. Item, The church ; 


yard, containing three rouds and nineteen perches ; adjoining to 
the grounds of Robert Teaſdale on the ſouth, of Richard 
Alderſon on the weſt and north, and to a cloſe belonging to the 
ſaid vicarage, called prior garth, on the eaſt : The walls and 
gates thereof round about made by the pariſh. Item, One in- 
cloſure called prior garth, containing three roods and ſeven 
perches ; adjoining to the church lane on the ſouth, to the _ 
yar 
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Terrier. 


yard on the weſt, to the ground of Richard Alderſon on the 
north, and to the highway on the eaft : Through whith there 
lies a foot path from the vicarage houſe to the church, but for 
no other purpaſe : The wall and hedge on the ſouth, notth, and 
eaſt made by the vicar ; and on the weſt, where it adjoins to 
the churob yard, by the pariſh. Item, One garden, containing 


one rood and dleven perches ; adjoining to the vicarage garth, and 


to the ends of the barn and of the divelling houſe, on the ſouth ; 
to the highway on the we, and north; and to the ſaid garth on 
the eaſt : T he fence round about made by the vicar. Item, One 


parrach, containing twenty four perches and an half; adjoining 


1 Orton green on the ſouth, to the highway on the weſt, to the 
end of the dwelling houſe on the north, and to the vicarage garth 
on the eaſt : The fence round about made by the vicar. Item, 
One garth, containing one acre, fifteen perches and an half ; 


adjoining to the grounds of John Powley, Daniel Teaſdale, 


and Orton green on the ſouth; to the ſaid parrock, barn, and 
garden on the weſt ; to the peat houſe end, garden, and highway 
on the north; and to a cloſe belonging to the ſaid vicarage, called 
corn cloſe, on the eaſt : The fence round about made by the vi- 
car, except that John Powley makes the fence where it adjoins 
to his ground, and Daniel Teaſdale from thence to the bottom 
of the old lime kiln : Through which garth lies a foot path for 
the ſaid John Powley and Daniel Teaſdale to and from their 
ſaid grounds, and likewiſe a driving way for their ſheep ; which 
they frequented whil/l the common field was unincloſed, but is 


now become almoſt uſeleſs. Item, One incloſure, called corn 
thoſe, containing one acre, ene rood, and twenty one perches ; 
adjoining to the ſaid John Powley's lane, and to a place of 
ground before his barn called a flee-room, and ta his garib, 
on the ſouth ; to the vicar's ſaid garth, on the weſt ; to the 


highway on the north; and to the highway of John Pow- 
ley's lane on the eaſt : The fence all about made by the vicar, 
except where it adjoins to John Powley's garth and barn, 
All which ſaid corn cloſe, garth, garden, and parrack, have 
been incloſed ground for time immemorial, and the vicar 
in reſpect thereof hath not repaired any part of the high- 
ways adjoining thereunto. Oppoſite to the ſame, on the 


north fide, is an incliſure made by Daniel Teaſdale, about 


nine years ago, by which the highway was made into a 
lane. Item, One incloſure called fore-dale, containing three 
acres and fifteen perches , adjoining to the grounds of Robert 
Teaſdale and John Nelſon on the ſouth, of John Nelſon 
on the weſt, of John Powley and Robert Teaſdale on the 
north, and of Robert Teaſdale on the eaf? : All the fence 
made by the vicar, except where it adjoins to the ſaid John 

| Nelſon's 


Terrier. 


Nelſon's inn- eroft, and except half the length of the ſaid John 
Nelſon's owt-croft, from the middle to the eaſt end, the ſaid 
John Nelſon's fence being flone wall: From the eaf! end 
of which incloſure lies a way through Robert Teafdale's 
ground, which the preſent incumbent purchaſed of the fad 
Robert Teaſdale, 10 an incloſure belonging to the the ſaid vi- 
car (hut not to the vicarage), called long rods; which is to 
continue for ever, and may be of uſe if at any time hereafter 
the ſaid two incloſures (foredale and long roods) ſhall be occupied 
by the ſame. perſon, or otherwiſe. Item, One other. incleſure, 
called the greater mil-brow, containing one acre, three roads and 

even perches ; adjoining to the ground of John Powley on the 
ſauth, to a tillage way enjoyed and repaired by the ſaid vicar 
on the weſt, to the ground of Thomas Ireland on the north, 
and of John Powley en the eaſt: All the fence made by the 


vicar, except about ſixteen yards of lone wall at the north eaſt 


end, belonging to John Powley, Item, One other incloſure, 
called little mil-braw, containing twenty-eight perches ; adjoin- 
ing to the ground of John Powley on the ſouth, of Iſabel 
Atkinſon, on the wwe/t, of Iſabel Atkinſon and Thomas 
Ireland on the north, and the ſaid tillage way on the eaſt : 
The fence all made by the vicar: Through the ſouth weſt 
corner of which inclaſure is the ancient watercourſe. The ſaid 
three laſt incloſures were made out of the common field by the 
preſent incumbent, Item, one other-incleſure, called glebe cloſe, 


hing at Firbiggins, containing eight acres. and three roods; 


adjoining to the ground of Elizabeth Turner on the ſouth, 
ef Elizabeth Turner and William Thwaytes on the weſt, 
of William Thwaytes en the north, and to the common on 
the eaſt: The wall at the eaſt end is made by the vicar, at the 
256% end by Elizabeth Turner and William Thwaytes : 
The right of repairing the fence on the north fide, and on the 
ſouth fide is in diſpute, and not yet determined. At the end 
of Elizabeth Turner's houſe, an oak gate is to be maintained 
by the owners of coat garth; for which they enjoy a liberty of 
ingreſs and egreſs for themſelves and families, and liberty of 
driving catile in the winter from martinmas to lady day, do- 
ing as little damage as may be; and of paſſing with peats or 
other. firing in ſummer. Belonging to. the ſaid glebs cloſe, and 


occupied therewith, there is likewiſe a parcel of ground, lead- : 


ing from th? ſaid gate at Elizabeth Turner's houſe end, 
north-ea/tward, to the ſaid glebe cloſe, having the wall on the 
left hand, and mered out from Elizabeth Turner's ground 
on the right, in breadth three yards or upwards, being the 
way to and through the ſaid glebe cloſe. Item, Another * 
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cel of ground, in the common field, calle1 north lands, con- 
taining two roods and five perches ; adjuining to the ground of 


Robert Teaſdale on the fouth, of John Nelſon, on the weft 
and nirth, and of Robert Teaſdale on the eat. Item, An- 
other parcel of ground in the common field, called pot-lands head, 
containing one rood ; adjoining to the ground of Robert Teaſ- 
dale on the ſouth, of Elizabeth Waller on the weſt down by 
the runner, of John Nelſon on the north, and of Robert 
Teaſdale on the ea/l, All which ſaid lands, containing in the 
whole nineteen acres and upwards, are ſituate within the lord- 
ſhip and manor of Orton, free from the payment of any fines, 


rents, or ſervices to any chief lord; the royalties of which ſaid 


lands are alſo in the vicar, Item, a parcel of peat moſs in Or- 
ton low moor, containing by eſtimation ten acres, known by the 
name of the vicar's moſs. 

Item, to the ſaid vicarage is alſo belonging the tithe of 
wool throughout the pariſh; and the manner of tithing is this: 
The owner lays his whole year's produce in five parcels or heaps ; 
the vicar, or perſon employed by him, chuſeth one of the five 
heaps, which he pleaſeth, and divides the ſame into two parts ; 
of which "two paris the owner chuſeth one, and leaves the 
other to the vicar for his tenth part. Item, the tithe of lambs 
in their proper kind throughout the pariſh; and the cuſtom con- 
cerning them is this: If a perſon's number is one, he pays a 
penny; if two, he pays two pence; if three, be pays three 
pence ; if four, he pays fourpence; if five, he pays half a 
lamb ; if fix, a whole lamb, the vicar paying back four pence ; 


if ſeven, three pence ; if eight, two pence; if nine, one penny; 


if ten, the vicar hath a lamb compleat : And in like manner 
for every number above ten, And if a man's number is under 
fifty, the tithe is taken thus ; the owner takes up two, then the 
vicar takes one; next the owner takes nine, then again the vi- 
car one; and ſo on till the vicar hath taken the number due to 
him e if they are fifty, or upwards, they are put into a place 
together, and run out ſingly thro* a hole or gap; the two firfl 
that come out are the owner's; the third the wicar's; then 
the owner has the next nine; then the vicar one; and ſo on, 
till the vicar hath his number. And if ſheep are ſold in the 
Jpring, the tithe of lambs. is paid by the perſon with whom 
they were lambed, whether ſeller or buyer. Item, the tithe of 
geeſe, taken up about michaelmaſs, in the ſame manner as 
he lambs ; except that whereas a penny is paid on the account 
of each odd lamb, an bhalfpenny only is paid for each 
odd gooſe, Item, the tithe of pigs in like manner. Item, 
the tithe of eggs about eaſter ; two eggs for each old hen and 
duck, and one egg for each chicken and duck of the firfl year, 

Vor. III. Bb Item, 
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Item, by every perſon who ſows hemp, is paid yearly one 
penny. Item, for each plough 1s paid yearly one. penny. a 
Item, by every perſon keeping bees is paid yearly one penny, 

Item, an oblation of four pence at every churching of wo- | 
men. Item, for every wedding by publication of banns, one 
billing; by licence, ten ſhillings. Item, far every funeral 

(without a ſermon) fix pence, Item, mortuaries, according 

to act of parliament. Item, for every perſon of age to com- 

municate, three halfpence yearly, due at eaſier, Item, a pen- 
fron of twenty ſhillings yearly out of the rectory of Sedbergh 
in the county of York. — The glebe, tithes, and profits of 
the vicarage, are worth at the improved value, communibus 
annis, about ninety pounds a year. | 
There is alſo due to the pariſh clerk; for every family 
keeping a ſeparate fire, three pence yearly.” For every wed- 
ding by publication, or by licence, one ſhilling. For every 
funeral fix pence. For every proclamation in the church yard, 
two pence. | oþ 
To the ſexton for making a grave, ſixpence. 


3 ou. coc cf. 


Belonging to the ſaid pariſh are, firfl, the pariſh 4 
church, an ancient building, containing in length (with the 7 
chancel) ninety fix feet, in breadth forty-eight feet: The chancel _ 
in breadth one part thirty feet, the ather part twenty-one feet. 75 
The fleeple fifteen foot ſquare within the walls, in height ſixty by 

zet. Within, and belonging to which, are, one communion _ 
table with a covering for the ſame of green cloth. Alſo one 2 
linen cloth for the ſame, with two napkins. Two pewter flag- 2 
gons, To ſilver chalices, 'weighing about ten ounces each. oh 
One paten, One baſon for the offertory. One table of degrees. 2 
One cheſt with three locks, in the veſlry ; of little uſe becauſe 2 
of the damp. One pulpit and reading deſt, made in the year —_ 
1742. One pulpit cuſhion, covered with green cloth, One Ns 
large bible of the laſt tranſlation. Two large common prayer _ 
| books. The book of homilies. Comber on the common prayer, of | 
and Tillotfon's fir volume Y ſermons, given'by Mr. Tho- Alec 
mas Haſtwell, merchant in London, 1703. The king's Oe 
arms with the ten commandments. One church clock. Four * 
bells with their frames : The firſt, or leaſi bell, being two feet of 
even inches and an half in diameter; with this inſcription N 
[Jeſus be our ſpeed, 1637.] The ſecend, two feet and eleven RT 
inches in diameter, with an ancient inſcription | omnium ani- poun 
marum ], perhaps by a miſtake of the bell-faunder for [om- Eg 
nium ſanctorum, ] to whom the church is dedicated: The a 
third, thret feet and two inches in diameter; with this in- We 
ſcription {ſoli Deo gloria, 1637.] The fourth, or largeſi, over} 


three feet ſix inches and an half in diameter; with this in- 
| ſeription, 
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ſcription {Mr Tho. Nelſon, vicar. John Bowneſs. John 
Winter. 1711.] Two biers. One herſe cloth. Two ſur- 


plices. Three parchment regiſter books ; one, beginning in 1596, 
and ending in 1646, imperfect; the ſecond, beginning in 
1654, and ending 1743, compleat ; the third, beginning 1743. 


and continued to the preſent time. The ſeats in the church and 


chancel (except. the vicar's peu) have been repaired for time im- 
memorial at the publick expence of the pariſh. There are alſ> 


ſeveral new common ſeats erected this year by the courchwardens, 


at the low end of the church, adjoining to the belfry. —— 
There is alſo belonging to the ſaid pariſh, the rectory thereof, 
together with the tithes of corn, hay, calves, milk, and other 
dues, which did formerly belong to the priory of Conieſhead in 
Lancaſhire, and after the diſſolution of monaſteries were pur- 


chaſed by the inhabitants. ——— Ai the advowſon of 


the vicarage which did belong to the ſaid priory, and was 


likewiſe purchaſed with the rectery. — Alſo one box with 


three locks, in the keeping of John Unthank of Orton; in 
which are the purchaſe deeds of the rectory and advotuſon; a 


copy of the endowment of the vicarage in 1263 ; the purchaſe 


deeds of the manors of Orton and Raiſbeck by the inhabit- 
anis; bounder rolls; and other publick writings, = 
There is alſo belonging to the ſaid pariſh, one incleſure in the 
lordſhip of Raiſbeck, called Barrough cloſe, containing by eſti- 
mation fifteen acres, of the yearly rent of fix pounds; adjoin- 
ing to the river Lune on the ſouth, to the ground of Thomas 
Fothergill on the weſt, to the common on the north, and to 
the grounds of Leonard Scaife on the weſt : The fence on the 
ſouth made by the pariſh; on the weſt by the pariſh and Tho- 
mas Fothergill, each a part; on the north, by the pariſh ; 
and on the eaſi by the pariſh and Leonard Scaife, each a part. 
— — Alſo the ſum of twenty pounds, in the hands of Tho- 
mas Winter of Wood-end, given by John Dalfton, e/qurre, 
of Acornbank. Alſo the ſum of three pounds ancient poor 
flock, in the hands of the adminiſtrators of the late George 


— 


Overend of . Raiſbeck. Alſo the ſum of ten pounds, now 


in the hands of the vicar, given by Daniel Wilſon, eſquire, 
ef Dalham Tower. Alſo the ſum of five pounds, in the 
hands of Mr. Edward Branthwaite of Carlingill, given by 
him towards a fund for the poor flock. A. ſo the ſum of five 
pounds in the hands 1 Thomas Hodgſon 7 Tebay-gill 
Edge, given by Mr. Robert Harriſon of Low Scailes, de- 
ceaſed, for the ſame purpoſe. The intere/! of which money, and the 
rent of which incloſure, are applied by the churchwardens and 
overſeers of the poor, by the direction of the Twelve, ta the 
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Terrier. 
relief of the poor, and defraying other pariſh charges. Which 


ſaid twelve men are choſen yearly in eafter week at a veſtry 
meeting by a majority of votes, to be ſideſmen and a ſelect veſtry 
for the year enſuing. | | | 

There are alſo three ſchools in the ſaid pariſh. One at 
Orton, lately built by the inhabitants, and endowed by Agnes 


Holme of Orton, widow, with a parcel of land lying in 


Orton field, containing by eflimation one acre, of the pre- 


ſent yearly rent of ten ſhillings ; adjoining to the grounds 9 
Chriſtopher Parker on the ſouth, weſt, and eaſt, and to a 
land belonging to the vicarage of Burgh on the north: En- 
dowed alſo by Robert Wilſon of Long Sleddale, yeoman, 
with the ſum of fre pounds, now in the hands of Tho- 
mas Green of Langdale. Another ſchool at Tebay, 
founded by Robert Adamſon of Blacker Bottom in Gray- 
rigg, gentleman, in the year 1672, and endowed by him 
with the eſtates called Ormondie Biggin and Blacket Bot- 
tom in Grayrigg, now of the yearly rent of ſixteen pounds. 
Another ſchool at Greenholme, founded by George 
Gibſon of Greenholme, gentleman, in the year 1733, and 
endowed by him with four hundred pounds original bank flock ; 
of the yearly produce of about twenty two pounds, 5 


In teſtimony of the truth of the before mentioned part:- 
culars, and of every of them; we, the minifler, churchwar- 
dens, and principal inhabitants, have ſet our hands the tenth 
day of November, in the year of our Lord one thouſand ſeven 
hundred and forty nine, 1 : 


Ri, Burn, vicar. 


ohn Bowaeſs : 
dmund Dent 
Stephen Matthews 
George Wilſon 
Will; Rowlandſon 


John Powley 


Churchwardens, | 
J 


- 


John 


h 


22 


a S141 4 
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John Unthank 13 
John Nelſon | 
John Bowneſs 

Robert Bowneſs 


John Wilfon | Eleven of the twelve, 


Jonathan Witehead , one of them being 
Edward Branthwaite dead. | 
Thomas Brown | 
John Wilſon 

William Atkinſon 
John Farrer a 


j 


Note, In 2 Dugd. Monaft. 424. There is a copy of a 


charter of king Edward the ſecond, confirming (amongſt 


others) a grant which had been made to God and ſaint . 


Mary and the houſe of Conyngeſheved and the confreres 
there, by Gamellus de Penigton, of the churches of Pe- 
nigton and Molcaſtre with their chapels and other ap- 
purtenances, and of the church of Wytebec, and of the 
church of Skeroverton | ſo denominated from the Iſlandic 
ſkier, a ſcar, or rock, (which word is ſtill in uſe in the 


county of Lancaſter ;) the town of Orton being ſituate 


under the mountain which ſtill beareth the name of 


Orton-Scar. ] | 
Note, Conynges-heved is the ſame as the #ing's head; 


from the Saxon cyning, or conyng, Which ſignifieth king; 
; and heafed, head, ] | 


5 


Tithes. 


FN Blations, offerings, preſtations, penſions and other 
church dues not properly tithes, are treated of un- 


der their reſpective titles. 


I. Origin of tithes in England. ä 
II. Of the ſeveral kinds of tithes, with their na- 
ture and properties. 


III. Of what things tithes ſhall be paid; and 
therein of exemptions and diſcharges from 
tithes. | 


13 IV. Of 
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IV. Of modus's, or exemptions from payment of 
tithes in kind; and therein of cuſtom and 
preſcription. | 

V. Of the ſeveral particulars tithable. 
VI. Of the ſetting out, and the manner of tak- 
ing and carrying away of tithes. 

VII. Tithes how to be recovered. 

VIII. Tithes in London. x 


I. Origin of Tithes in England. 


What was paid to the church for ſeveral of the firſt 


ages after Chriſt, was 'all brought to them by way of 
N ; and theſe were made either at the altar, or at 
the collections, or elſe occaſtonally. Prideauæ on tithes. 


I 


(the moſt potent of all the Saxon kings of his time in 
this iſland) made a law, whereby he gave unto the church 


the tithes of all his kingdom ; which, the hiſtorians 


tell us, was done to expiate for the death of Ethelbert 
king of the Eaſt Angles, whom in the year preceding he 


| had cauſed bafely to be murdered. Id. 165. 


But that tithes were before paid in England by way of 
offerings, according to the ancient uſage and decrees of 
the church, appears from the canons of Egbert archbi- 
ſhop of York about the year 750; and from an epiſtle of 
Boniface archbiſhop of Mentz, which he wrote to Cuth- 
dert archbiſhop of Canterbury about the ſame time; and 
from the ſeventeeth canon of the general council held 


for the whole kingdom at Chalchuth, in the year 787. 


But this law of Offa was that, which firft gave the 


church a civil right in them in this land by way of pro- 


perty and inheritance, and enabled the clergy to gather 
and recover them as their legal due, by. the coercion of 
the civil power. 14, 167. PA 3 

Vet this eſtabliſhment of Offa reached no further than 


to the kingdom of Mercia, over which Offa reigned ; 


until Ethelwulph, about ſixty years after, enlarged it for 
the whole realm of England. 1d. 167. 


II. Of 


* | 
Afterwards, about the year 794, Offa king of Mercia 


Tithes. 3275 


II. Of "hs ſeveral kinds of tithes. with their 
nature and properties. OY 


1. Tithes, with regard to the ſeveral kinds or natures, |. gf __ 
are divided into prædial, mixt, and perſonal l- e nts an 
Pirædial tithes are ſuch as ariſe merely and immediately mixt and perſon- 
from the ground ; as grain of all ſorts, hay, wood, fruits, al, 
herbs : for a piece of land or ground being called in latin 
predium (whether it be arable, meadow, or paſture), the 
fruit or produce thereof is called prædial, and conſequent- 


ly the tithe payable for ſuch annual produce is called a . 


prædial tithe. Matſ. c. 49. i ; 
AMixt tithes are thoſe which ariſe not immediately 


from the ground, but from things immediately nou- 
riſhed by the ground, as by means of goods depaſtured 
thereupon, or otherwiſe nouriſhed with the fruits there- 
of; as colts, calves, lambs, chickens, milk, cheeſe, eggs. 
Watf. c. 49. 

1 are ſuch profits as do ariſe by the honeſt 
labour and induſtry of man, employing himſelf in ſome 
perſonal work, artifice, or negotiation; being the tenth 
part of the clear gain, after charges deducted. Jarſ. 


Ce 49- | 9 . . ; : 
2. Tithes, with regard to value, are divided into great pisigon em... 


and ſmall C i Wo ee and 
Great tithes; as corn, hay, and wood. Degge, part 2. mall tithes, 


6 | 
Small tithes ; as the predial tithes of other kinds, to- 
gether with thoſe which are called mixt, and perſonal, 
Gi 663. | 
ut it is ſaid, that this diviſion may be altered, (23. 
By cuſtom ; which will make wood A ſmall tithe, under 
the general words minutz decimæ, in the endowment of 
the vicar. (2) By quantity ; which will turn a ſmall 
tithe into great, if the pariſh is generally ſown with it. 
(3) By change of place; which makes the ſame things, 
as hops in gardens ſmall tithes, in fields great tithes, 
But this ſeems to be contradicted in the caſe of harten 
and Lifle, E. 5 M. where the tithe of flax, tho' ſown in 
great helds, was adjudged to the vicar as a ſmall tithe, 
Holt chief juſtice (who was of another opinion) being 
abſent. 4 Mod. 184. Gibſ. 663. 1 
And Dr Watſon is of opinion, that the quantity of land 
within any pariſh ſowed with any thing, cannot make the 
| EE B b 4 | tithe 


V 


IG 2 2 8 r _ 


UE 
3 ms 8 
— 4 Jr 2 — 


: = OL VIS) = a wy ENS <> 00-0 
52 wa % - l 
= 4 . 3 — bo. 
>> wenn 6 * — * . 2 - | 
ain ns, If . 4 8 r . 
2 — _ 2 ” XL r — I : 
Se Ss a „ a a+ 4 7 — T. eee 


8 all 
2 1 dne ren 
* * — 222 4 4 4 4. Ty —— 


ED = 
o * — * — — 
_ x — — = 
r 


5 
. 2. — 


7 
38 
$ 
e 
1 
1 
} 
1 
Pp 
; 
L 


75 : 
> : 
r a 


* q 
—— —— — 
2 == by iS V* g * — — * — 
— 8 n r 8 ” 3 


— — they 
pes —— , 
vl — — 


2 2 q — + x A 

N D vE : * > . PW , — 2 1 7 * - . S — ” - 22 _ 1 - 

— k & > 3 — x EAN n c 

ms, or OF 2 22 > res — 5 1 2 A = . L — — - 

r — „ n 7 n —— N * ERS woes 2 ——— _ SS Tm - o . 

28 25 9 5 — ; 1 RT: — — th 1 

8 9 n . . * — . "——_ 7 1 — — => — _— 
* 5 WE. ind Ht 3 - — . — 2 


376 


to the proper 
pariſh, 


. Tithes. 


tithe of another nature ; and that what is called ſmall 


tithes ſeemeth to be in reſpect of the thing it ſelf, and 


not from the ſmall quantity of land ſowed therewith, 
whereby the tithes thereof are but ſmall, and of little 
value ; for if that were to be the rule to determine what 
ſhall be ſaid to be ſmall tithes, then corn and hay in 
ſome places might be accounted ſmall tithes. 7at/, 


E. 39. 


ſettled; namely, that the tithes are to be denominated 
great or ſmall tithes, according to the nature and quality 
thereof, and not according to the quantity. As in the 
caſe of Smith and Myat, July 21, 1742. A bill was brought 
by the rector of a pariſh in Eſſex, for the tithe of · potatoes 
ſown in great quantities in the common, fields, and there- 
fore claims it as a great tithe, Thedefendant the vicar 
inſiſts, that notwithſtanding it is ſown in fields, it ſtill 
continues a ſmall tithe, and the quantity makes no differ- 
ence, By the lord chancellor Hardwicke : The queſtion 
is, whether potatoes planted in fields are great or ſmall 
tithes. Potatoes in their nature are ſmall tithes; then the 
queſtion will be, whether they receive any alteration of 
their right, by cultivating in greater or ſmaller quantities, 
When the diſtinction of great and ſmall tithes was at firſt 
ſettled, probably it was upon this-foundation, that the 
former yielded tithes in greater quantities; and the ſpecies 
of tithes, which were called ſmall, produced but in ſmall 
quantities, tho' it might be arbitrary at firſt, yet it hath 
grown into a rule, and fixed fo for the fake of certainty. 
If this ſort of roots ſhould be called ſmall tithes when 
planted in gardens, and great when planted in fields, it 
would introduce, the utmoſt confuſion, and muſt vary in 
every year in every pariſh, If the quantity will turn ſmall 
tithes into great, why will it not turn great tithes. into 
ſmall, when the quantity of great tithes is but ſmall? 
Upon the whole, his Jordſhip was of opinion, that the 
tithe of potatoes, in whatever quantity, is a ſmall tithe ; 
and decreed accordingly. 2 Atk. 364. | A 


Tiches reſtrandd 3. It is ſaid by lord Coke and many others, that be- 


fore the council of Lateran in the year 1180, a man 
might have given his tithes to what church ot monaſtery 
he pleaſed. | ; | : 
But this Dr Prideaux doth utterly deny, for two rea- 
ſons ; 1. Becauſe of the abſurdity of the thing; for all 
the laws waich had been made for tithes would have ſig- 
niſied nothing, if no one had been certainly inveſted in a 
732M | right 


And according to this latter oginion the law is now 
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right to them; for in ſuch caſe, no one could claim them, 
and in caſe of non-payment no one could make proceſs in 
law for them ; and conſequently no one- having a ſpecial 
right to demand them, it muſt have followed in practice, 
that what was thus paid to every ſpiritual perſon, would 
in fact and reality be paid to none at all, 2. Becauſe 
before the ſaid council there were in this land many ap- 
propriations, whereby the tithes of whole pariſhes were 
aligned to convents or other ſpiritual corporations; all 


377 


which would have ſignified nothing, if the pariſhioners . 


had been at liberty to pay their tithes to what ſpiritual 
perſon they ſhould think fit. Prid. 302. 

But be that as it will, it is certain that now tithes of 
common right do belong to that church, within the pre- 
cin&ts of whoſe pariſh they ariſe. 


4. Yet notwithſtanding, one parſon may preſcribe to Portion of tithes 5 
have tithes wichin the pariſh of another; and this is what Within another 


is called a portion of tithes, Gibſ. 663. | | 
One reafon of which might be, the lord of a manor's 
having his eſtate extending into what is now apportioned 
into diſtin& pariſhes ; for there were tithes before the pre- 
ſent diſtribution of pariſhes took place, | 
But whatever original theſe portions might have, they 
ate in law fo diſtin from the reQory, that if one who 
hath them do purchaſe the rectory, the portion is not ex- 
tint, but remaineth grantable. But as to the cognizance 
thereof, the caſe being between parſon and parfon, and 
concerning a ſpiritual matter ; that belongs, like the cog- 
nizance of other tithes, to the eccleſiaſtical court. Gib. 
663. 


they were to be diſpoſed of at the diſeretion of the biſhop; 


par iſh, 


5. Tithes extraparochial, or within the compaſs of no Tihes in extra. 
certain pariſh, belong to the crown. By the canon law, paicchial placer, 


but by the law of England, all extraparochial tithes, as in 


ſeveral foreits, do belong to the king, and may be grant- 
ed to whom he will, And accordingly they have been 
actually adjudged to him, not only by ſeveral reſolutions 


of law; but alſo in parliament, in the caſe of the prior 


and biſhop of Carliſle, in the 18th of Edward the firſt, 
concerning tithes in Inglewood foreſt, to wit, that the 
king in his foreſt aforeſaid may build towns, aſſart lands 
(or make them fit for tillage), and confer thoſe churches, 
with the tithes thereof, at his pleaſure, upon whomſoever 


he pleaſeth ; becauſe that the ſame foreſt is not within the - 


limits of any pariſh, 1 Koll's Abr. 657. 2 Inft. 647. 
| | III, Of 
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378 Tithes. 


III. Of what things tithes ſhall be paid; and 
therein of exemptions and diſcharges from 


tithes. _ 
Things that re- 1, Of common right tithes are to be paid ſor ſuch 
new yearly. things only as do yield a yearly increaſe by the act of God. 


 Watf. c. 46. 1 RolPs Abr. 641. | 
Vet this rule admits of ſome exceptions ; as for inſtance, 
tithe is due of ſaffron, tho? gathered but once in three 
years: and concerning ſylva cædua, there is an entry in 
the regiſter, that conſultations ſhall be granted thereof, 
notwithſtanding that it is not renewed every year. Gi2/. 
669. | 

- Generally, of things increaſing yearly, tithes ſhall 
be paid only once in the year. Gib/. 669. 

But this rule alſo is not univerſally true. And it is 
evidently againſt the rule of the canon law; which re- 
quireth, that if ſeeds be ſown upon the ſame ground, and 
renew oftner than once in the year, the tithes thereof ſhall 
be paid ſo often as they renew. And. this ſeemeth ſtill 
to be the law; as in the caſe of clover, for inſtance, 
which reneweth oftner than once in the year, tithes thereof 
ſhall be paid as often as it doth renew. 256 
Things of the 3. Of common right, no tithes are to be paid of quarries 
8 of the of ſtone or ſlate, for that they are parcel of the freehold, and 

the parſon hath tithes of the graſs or corn which grow upon 
the ſurface of the land in which the quarry is; fo alſo, 
not for coal, turf, flags, tin, lead, brick, tile, earthen 
pots, lime, marle, chalk, and ſuch like ; becauſe they 
are not the increaſe, but of the ſubſtance of the earth. 
And the like hath been reſolved of houſes (conſidered 
ſeparately from the ſoil) as having no annual increaſe. 
But by particular cuſtom, tithes of any of theſe may be 

| payable. 2 fl. 651. 3 
Things fer» 4. By the common law of England, there is no tithe 
DAture, due for things that are ferz nature ; and therefore it hath 
been reſolved, that no tithe ſhall be paid for fiſh taken out 
of the ſea, or out of a river, unleſs by cuſtom, as in 
Wales, Ireland, Yarmouth, and other places: neither, 
for the ſame reaſon, is any tithe due of deer, conies, or 
the like. But if the tithe thereof be due by cuſtom, it 

muſt be paid. Degge p. 2. c. 8. 2 Int. 651. 

5. By the ſtatute of the 2 & 3 Ed. 6. c. 13. All ſuch 
barren, heath, or waſle ground, other than ſuch as be diſcharged 


from 


Oace in the year. 


Barren land, 


1111's 


Tithes. 


from the payment of tithes by att of parliament, which before 


this time have lain barren, and paid no tithes by reaſon of the 


ſame barrenneſi, and now be or hereafter ' ſhall be improved 


and converted into arable ground or meadow, ſhall after the end 
and term of ſeven years next after ſuch improvement fully ended 


and determined, pay tithe for the corn and hay growing upon the 


ame. ſ. 5. | 

Provided, that if any ſuch barren, waſle, or heath ground 
hath before this time been charged with the payment of any tithes, 
and the ſame be hereafter improved, or converted into arable 
ground or meadow ; the owner thereef ſhall, during the ſeven 
years next after the ſaid improvement, pay ſuch kind of tithe as 
was paid for the ſame before the ſaid improvement. 1. 6. 


Barren] Altho' it doth yield ſome fruit, and do pay 
tithes for wool and lamb or the like, yet if it be barren 
land as to agriculture or tillage, which this clauſe meant 
to advance, it is within this act. 2 Inf. 655. 

But yet if the ground be not apt for tillage, yet if it be 
not of its own nature barren, it is not within this act. 


As if a wood be ſtubbed and grubbed, and made fit for the 


plough, and employed thereunto; yet it ſhall pay tithes 
preſently : for wood ground is fertile, and not barren. 
2 Inſi. 656. Bunb. 159, S 

In the caſe of Stockwell and Terry, July 14, 1748, it 


was held by lord Hardwicke, that ſuch land only is with- 


in this clauſe, as above the neceſſary expence of inclofing 
and clearing, requires alſo expence in manuring, before 
it can be made proper for agriculture; and he decreed 
tithe to be paid, on its being proved, that the land bore 
better corn than the arable land in the pariſh, without 
any extraordinary expence of manure. 1 Vezey, 115. 

In a prohibition between Sharington and Fleetwood, 
H. 38 Eliz. for tithes in Orwell in the county of Lanca- 


ſter, it was reſolved, that if marſh meadow, or other . 


Jand, for not cleanſing of the trenches or ſewers, or by 
ſudden accident, or inundation of waters, be ſurrounded ; 
or by ill huſbandry or unprofitable negligence any land 
become overrun with buſhes, furſe, whins, and briers; 
yet are not they or any of them ſaid to be barren land 


within this ſtatute, becauſe of their own nature they are 
fruitful ; and the parſon ſhall not by this act be barred of 


his tithes, by the ill huſbandry or negligence of the owner 
or poſſeſſor. 2 In. 656. | 


S fall after the end and term of ſeven years next after 7 uch 
19/rovement fully ended and determined pay tithe } Note, here 
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Foreſt land, 


I Keb. 253. 


Ti thes. 


are no expreſs words of diſcharge of the tithes during the 

ſeven years ; but by reaſonable conſtruction it doth impli- 

edly amount to a diſcharge during the ſeven years: and 

the ſeven. years are to be accounted next after the im- 
provement. 2 nfl. 656. 

The trial whether lands are barren or not within the 
ftatute, muſt be in the temporal, and not in the ſpiritual 
court. And therefore in a ſuit for tithes in the ſpiritual 
court, if the defendant plead that it is barren land, and 
that plea be refuſed, or iſſue taken upon it, there a prohi- 
bition ſhall be granted. But a prohibition ſhall not be 


granted upon a ſuggeſtion only that it is barren land, be- 


fore it be pleaded in the ſpiritual court. Degge p. 2. c. 19. 

6. As lands which are in no pariſh, pay tithes to the 
king; ſo lands lying within the precincts of a foreſt (tho 
alſo in a pariſh) if they be in the hands of the king, do 
pay no tithes, And this privilege extends to the king's 
leſſee, but not to his feoffee. But if the foreſt be diſaffo- 
reſted, and be within any pariſh ; then they ought to pay 
tithes in the hands of the king's leſſee, Boh. 163, 177, 
Gib/. 680. 3535 

It hath been queſtioned, where a park hath paid a mo- 
dus, and is diſparked, whether the modus ſhall continue, 
or be diſcharged and tithes paid in kind ; and all the books 
are clear, that if the modus was a certain conſideration in 
money for all the tithes of ſuch a park, ſuch modus ſhall 
hold, notwithſtanding it be diſparked ; but if the modus 


| was, for the deer and herbage of ſuch a park, the modus 


is gone, upon diſparking. Gib. 684. Watſ, c. 47. 

In like manner, if the modus hath been to pay a buck 
and a doe for all the tithes of ſuch a park, and the park is 
diſparked, the modus ſhall continue, and the owner may 
give a buck and a doe out of another park; but if it was, 
to pay the ſhoulder of every deer, or expreſsly a buck or 
a doe out of the ſame park, the modus is gone. Gihſ. 


684. Watſ. c. 47. 


But where the modus was, part in money, and part in 
veniſon out of the park (namely, two ſhillings. and the 


| ſhoulder of every deer); the court was divided, two being 


of opinion that the two ſhillings continued, and that the 
ſpiritual court ſhould aſſign an equitable recompence for 
the ſhoulders, according to the number that had been 
uſually paid; and the other two, that the money and ve- 
niſon making one intire modus, the one being gone, the 


whole was diſſolved. Gib. 684. Waiſ. c. 47. © | 
To | 7. Glebe 


h 1215, and further reſtrained the ſaid exemption from tithes 


Tithes. 
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7. Glebe lands in the hands of the parſon ſhall not pay Gleve land. 


tithe to the vicar, tho' endowed generally of the tithes of 


all lands within the pariſh ; nor being in the hands of the 


vicar, ſhall they pay tithe to the parſon: and this is ac- 
cording to the known maxim of the canon law, that the 
church ſhall not pay tithes to the church. But if the 
vicar be ſpecially endowed of the ſmall tithes of the glebe 
lands of the parſonage; then he ſhall have them, though 
they are in the hands of the appropriator. Gibſ. 661. 
Den. 2. . . 

If a parſon leaſe his glebe lands, and do not alſo grant 
the tithes thereof; the tenant ſhall pay the tithes thereof 
to the parſon. Deg. p. 2. c. 2. 1 Noll's Abr. 655. 

And if a parſon lets his rectory, reſerving the glebe 
lands; he ſhall pay the tithes thereof to his leſſee. Gib. 


661. ; : 
If a parſon ſow his glebe, and dieth before ſeverance, 


and afterwards his ſucceſſor is inducted, and his executor 
or vendee ſevereth the corn; the ſucceſſor ſhall have the 


tithe thereof: for altho' the executor repreſent the perſon 
of the teſtator, yet he cannot repreſent him as parſon, in- 


aſmuch as another is induted. 1 RolPs Abr. 655. 

Otherwiſe, if the parſon dieth after ſeverance from the 
ground, and before the corn is carried off; in this caſe, 
the ſucceſſor ſhall have no tithe : becauſe, tho' it was 
not ſet out, yet a right to it was veſted in the deceaſed 
parſon by the ſeverance from the ground, 
trye in caſe of deprivation, or reſignation, after glebe 
ſown : the ſucceſſor ſhall have the tithe, if the corn was 
not ſevered at the time of his coming in; otherwiſe if 
ſevered. Gibſ. 662. | 


8. All abbats and priors, and other chief monks ori- Ab 


ginally paid tithes as well as other men, until pope Paſ- 
chal the ſecond exempted generally all the religious from 
paying tithes of lands in their own hands. And this 
continued as a general diſcharge, till the time of king 


Henry the ſecond, when pope Hadrian the fourth reſtrain- 


ed this exemption to the three religious orders only of 
Ciftercians, Templars, and Hoſpitalers; unto which 

pe Innocent the third added a fourth, to wit, the 
remonſtratenſes, And this made up the four orders, 
which are commonly called the privileged orders; for 
that they claimed a privilege to be diſcharged of tithes by 
the pope's eſtabliſhment. 

Thencame the general council of Lateran in the year 


of 


The ſame is 


bey land, 


382 


Io oo tate, tithes, penſions, and portions ＋ the ſaid monaſte- 


T Tiches. 
of lands in their own occupation, to thoſe lands which 
they were in poſſeſſion of before that council. 

But the Ciſtercians, as it appeareth, in proceſs. of time 
did procure bulls to exempt alſo their lands which were 
letten to farm: For the reſtraining of which practice, the 
ſtatute of the 2 H. 4. c. 4. was made; by which it was 
enacted, that as well they of the ſaid order, as all other 

religious and ſeculars, which ſhould put the ſaid bulls in 
execution, or from thenceforth ſhould purchaſe other 
ſuch bulls, or by colour thereof ſhould take advantage in 
any manner, ſhould incur a præmunire. 

So that this ſtatute reſtrained them from purchaſing any 
ſuch exemptions for the future; and as to the reſt, left 
their privileges as they were before the ſaid ſtatute, that is 
to fay, under a limitation to ſuch lands only as they had 
before the Lateran council aforeſaid ; and it is certain they 
obtained many lands after that council, which therefore 
were in no wife exempted : And alſo the ſaid ſtatute left 
them, as it found them, ſubject to the payment of divers 
compoſitions for tithes of their demeſn lands made with 
particular rectors; who, conteſting their privileges even 
under that head, brought them to compound. Which 
two reſtraints were alſo followed by a third, at the time 
of the diſſolution; when, as many of them as did not fall 
under the ſtatute of the 31 H. 8. c. 13. loſt their exemp- 
tions, there being no ſaving clauſe in the acts of their 
diſſolution or ſurrender to preſerve or to revive them. | 

But as to thoſe, which were diſſolved by the 31 H. 8. 
c. 13. it is enadted as followeth; viz. here divers abbots, 
priars, and other eccleſi aftical governors of the monaſteries, 
abbathies, priories, nunneries, colleges, hoſpitals, houſes of 

friers, and other religious and eccleſiaſtical houſes and places 
diffjelved by this act, have had divers parſonages appropriated, 
tithes, penſions, and portions, and alſo were acquitted and diſ- 
charged f. the payment of tithes - for their monaſteries or othar 
religious and eccleſiaſtical houſes and places as aforeſaid, manors, 
meſſuages, lands, tenements and hereditaments; it is enatted, 
that as well the king our ſavereign lord, his heirs and ſucceſſors 
as all other perſons, their heirs and af eng, who ſhall have any 
of the jaid mongſteries, abbathies, priories, nunneries, colleges, 
hoſpitals, houſes of friers, or other eccleſigſtical houſes or places, 
fues, circuits, precintts of the ſame or any of them, or any 
manors, meſſuages, parſonages appropriate, tithes, penſions, 
portions, or other hereditaments, which belonged to any ſuch 
religious houſe, ſhall hold and enjoy as well the ſaid parſonages 


ries, 


Tithes. 


ries, abbathies, priories, nunneries, colleges, hoſpitals, ha 


of friers, and other religious and eccleſiaſtical houſes and 


places, ſites, circuits, precincts, manors, meaſes, lands, tene- 
ments, and other _ bereditaments, according to their eſtates 
and titles, diſcharged and acquitted of payment of tithes, as 
reely and in as large and ample manner, as the ſaid 
late abbots priors and other eccleſiaſtical governors held and 
enjoyed the ſame. 1. 21. | 

By reaſon of which diſcharge from tithes of lands, 
which were given to the king by this act, and which were 
diſcharged in the hands of the religious, it hath been 
more ſtrictly inquired, what were the houſes diſſolved by 
this act, than by any other of the acts of diſſolution; 
which will beſt appear by the following catalogue: 


| Catalogue of monaſteries of the yearly value of 2001 
or upwards, diſſolved by the ſtatute of the 31 H. 8. and 
by that means capable of being diſcharged of tithes: In 


which are the following abreviations ; 


Ab. nm Pr. Priory; C. Auſt. Canons of St 
Auſtin; Bl. M. Black Monks; Wh. C. White Canons; 
Ben. Benedictines; Gilb. Gilbertines; Prem. Premon- 
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ſtratenſes; Carth. Carthuſians; Mon. Monks; Clun. 


Cluniacks; Ciſt. Ciſtertians; T. in the time of; ab. 
about the year. | 


Berkſhire. 


Monaſteries. Order. Founded. Value. 
| 1 75 1 1 4 
Reading —— Ben. — T. Hen. 1. 1938 14 3 
Buſleham Ab. — C. Auſt, 13 Ed. 3. 295 
Abington ab. — Ben, — 720. — 1876 10 9 
Bedfordſhire. 
Newnham Pr. — C. Auſt. T. Hen. 1. 293 15 II 
Elmeſton Ab. Ben. — T. W. Conq. 284 12 1T 
Wardon Ab. — Ciſt. — 1139 289 16 6 
. Wh. C. 
Chickſand Pr. — Gab. — T. W. Rufus. 212 3 $ 
Dunſtable Ab. C. Auſt, T. Hen. 1. 1 
Wooburn Ab. — Ciſt. — T. John. — 361 18 2 
Buckinghamſhire, 
: N Notely 
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Monaſteries. 7 g 
| | | EY Þ 
Notely Ab. C. Auſt, 1112. —ů 47 6 8 
Mifſenden Ab. — Ben. — 1293. 01 4 6 
Cambridgeſhire. | 
Thormey Ab. — Ben. — 972. — 411 12 11 
Barewel Pr. C. Auſt, 1092. — 256 11 10 
Cheſhire, 

St Werburge Ab. —— Ben, — 1005. —_— 07; ; 7 
Combermecs Ab. — Ciſt. — 1134. — 225 9 7 
Cornwall. 

Bodmin Pr. C. Auſt. 936. — O11 
Launceſton Ab. C. Auſt, 1 W. Cong. 354 © 11 
St Germans Ab, —— C. Auſt, T. Etbelſtan. 243 8 © 
Cumberland, 

Carliſle Pr. G. s 2 4 
Holme Coltrom Ab. Ciſt. — 1135. — 427 19 3 

Derbyſhire. . 

Darley Ab. C, Aut 1. en. 2: 238 14 5 
| Devonſhire, 

Ford Ab. —— Ciſt. — 1133. 374 10 6 
Newnham Ab, — Cit, — ab. 1246. any 5. 8 
Dinkeſwel Ab. Ciſt. — 1201. . 294 18 6 
Hertland Ab. — C. Auſt”, T. Hen. 2. e 2 
Torte Ab. Prem. T. Ric. x. 396 O 11 
Buckfaſt Ab. Ciſt. — T. Hen. 2 466 11 2 
Plimpton ab. —— Ciſt. — T. Edw. 1 241 17 9 
Taveſtock Ab, ——— Ben. — 961 — 902 5 7 
Exon Pr. ———— Clun. I. Hen. 1 502 12 9 

N Dorſetſhire. : 
Abbotſbury — Ben. — ab. 1016. 300 19 2 
Middleton Ab. —— Ben. — T. Ethelſtan. 538 '3 I 
Tarrent Ab, — Ciſt. — By Hen. 3. 214 9 
Shafton Ab. — Ben. — 941. — 1166 5 9 
Cerne Ab. — Ben. — I. Edgar. 515 17 10 
Sherburn Ab. — Ben. — ab. 370. — 682 14 7 
Durham. 

St Cuthbert Ab. — Ben. — ab. 842. — 1366 10 9 
Tinmouth fr. — Ben. — : | 397 11 
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Berking Ab. 


Stratford Langthorn Ab. 


Waltham Ab. 
Walden Ab. 
St Oſwith Ab. 


Colcheſter Ab. 


Briſtol Ab. 
Hayles Ab. 


Winchcomb Ab. 
Tewkeſbury Ab. 


Cirenceſter Ab. 
Kingſwood Ab. 
_ Glouceſter Ab. 


Lanthon ö Pr, 


00 


St Swithin's Winton Ab. 


Hyde Ab. 
Wherwell Ab. 
Romſey Mon, 


Twinham Pr. 


Belloloco Ab. 
Southwick Pr. 
Tichfield Ab, 


St Albans Ab. 


St Neots Ab. 
Ramſey Ab. 


= Bt Auna Cant. 


Ledis Pr. 
Feverſham Ab. 
Boxley n 
Roffen Ab. 
Malling Ab. 
Dertford Ab. 


Ver. III. 


i 5 1 


[| 


11111 


C. Auſt. 


Tithes. 


Eſſex. 
Order. 


Ben. — 680. 
Ciſt. — 1135. 
C. Auſt. ab. 
Ben. — 1136. 
C. Auſt. 1120. 


C. Auſt, T. Hen. I. 


Glouceſterſhire. 
"CAME -.Sen. 1 


Ciſt. — 1246. 
Ben. — 787. 


Ben. — 


71 
EZ Auſt. 8 n.. I 


Ciſt. — 1139. 
Ben. — 680. 
C. Auſt. 1136. 


Hampſhire. 
Ben. — 634 


Ben. — By Alfred. 
Ben. — By Edgar. 


Ben. — 


7. 
C. Auſt. Before 1042. 


Ciſt. — 1024. 


C. Auſt. J, Hen. 1. 
T. Hen. 3. 


Præm. 


en 
Ben. — 755 


Huntingdonſhire 


Founded. 


1060. 


— — 


— — 


Ben. — ab. 1. Hen. 1. 


Ben. — 969. 


| Kent. 
Ben. — 605. 


C. Auſt. 1119, 


Clun. 
Ciſt. 


1147. 
1144, 


Ben. — 600. 
Ben, — By Edmund. 
1272, 
CE 


— — — 


ven 


Value. 
4-4 
862 12 5 
8 
900 4 3 
372 18 1 
677-422 
523 17 0 
670 13 IT 
8 
759 11 9 
1598 1 5 
8 
244 11 2 
1940 5 9 
641 19 17 
150% 17 2 
805 18. 0 
339 8 7 
393 10 10 
1 0 
326,13 2 
257 4 4 
249 10 I 
2102 7 15 
241 11 4 
1716 12 4 
1413 4 18 
17 
286 12 6 
204 4 11 
1184 2 
380 © 0 
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Weſtminſter Ab. 


Tithes. 


— Clun. 


Ben. — T. Edgar. 


| Lancaſhire. 
Monaſteries. Order. Founded. 
Whalley Ab. — Ci, — 1172. — 

5 Leiceſterſhire. | | 

Leiceſter Ab. — C. Auſt, 1 __ — 

Croxden Ab. — Prem. I. —— 

Launda Ab. C. Auſt. T. W. Rufus. 

| | Lincolnſhire. . 

Lincoln St Cath Pr. Gilb, — T. Hen. 2. 
Kirkfteed Ab. Cift. — 1129. — 
Re veſley Ab. Ciſt. — 1142. — 

Thornton Ab. — C. Auſt, 1139. — 
Barney Ab. — Ben, — 712 . 
Croyland Ab, ——— Ben. — 716 
Spalding Ab. Ben. — 1052 — 

Sempringham Ab. — Gilb. — 1148. — 
Epworth Mon. Carth. 1386. — 

* | | London and Middleſex. 

St. John Jeruſalem Pr. — 1100, — 
St Barth. Smithfield. C. Auſt, '1102, — 
St Mary Biſhopſg. Pr. 1187. — 
Clerken wel Pr. | Ben. — T. 3 | 
Lendon Minors. Ben. — T. Edw. 1. 


Sion Ab, C. Auſt, By Hen. 5. 
London, a houſe of. Carth. 5 we .” "3, 
St Clare witht. Aldg. Mon. ———— 1292. — 
St Mary charter houſe. Carth. 1379. — 
St John Holiwell. — Bl. M. 1318. — 
St * Eaſt Smithf. Ab. Ciſt. — 1360. —— 
Norſolk. 
Thetford Ab. Clun. 1103. — 
Wymundham Ab, Ben. — 1139. —— 
Hulmo Ab. oo Ben. — By Canute. © 
«Weſterham Abd. —— Prem. P.. Hen. 2. 1 
Walſingham Ab. — C. Auſt, ab. T. Stephen. 5 
Caſtle-ecie Ab. — Clun. 1090. 
Weſt-acre Ab. T. W. Rufus. 


| Value, 
5 
1 
951 14 5 
385 © 10 
W749 
202 5 © 
260... 2:7 
7177 2 4 
594 17 10 

66 6 1 
1803 15 10 
701 8 11 
1 
33/7 533 >» 
2385 12 8 
653 15 © 
478 6 6 
262 19 © 
318 's 5 
3471 0 2 
2294 - 8 4 
042 © 4 
418 8 5 
736 2 7 
1 
602 11 10 
312 14 4 
211 16 © 
583 17s © 
228 © 0 
391 11 © 
306 11 4 
260 13 7 
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. - Monaſteries, 


Burg St. Peter Ab. 


Pipewel Ab. 
St Andrews Pr. 
Sulby Ab. 


Lenton Pr. 


Thurgarton 1 


Welbeck Ad. 
Warſop Pr. 
Bella Valla Pr. 
Newſteed Pr. 


3 
| The two laſt are under value in Dugdale, but thus by * 


Tinmouth; a cell to St. Albans, a nunnery. 


1 SOS: 


"= Cxeth. 


| Oxfordſhire. | 
Godſtow Ab. — Ben. T. Stephen. 
Eyneſham Ab. Ben. By Ethelred. 
Oſney Ab. C., Ausf. I. Hen. 1. 
Thame Ab. — Ciſt. * T'. Hen. 1. 
Oxford Pr. — Bef. Cong. 
Dorcheſter Ab. — C. Auſt, 635 — 
Shropſhire, 
Haghmond Ab. — C. Auſt, 1100 ——— 
Lilleſhull Ab. . Auſt. By Elfleda, king 
ol Mercia, 
Wigwore Ab. C. Auſt, 1172. — 
Wenlock Pr. - Clun. 1181, or before. 
Salop Ab. C. Auft, 1081. — 
8 Ab. — Prem. T. John. — 
| | See . 
Glaſſenbury Ab. — Ben. — About 300. 
Brewton Ab, C. Auſt, ab. T. Cong. 
Henton Pr. | Carth. F. Hen. 3. 
Witham Pr. — Carth. By Hen, 2. 
Taunton Pr. - f Auſt. T. Hen. 1, 
onde bg : Cc2 


| Tithes. 


Northam 3 


Order. | 1 | 


„ Ben. By Roſere king. 
of Mercia. 


Ciſt. — 1143. 
2 
Prem, T. Stephen. 


Nottinghamſhire. 


Cl us. F. Hen. 1. 


— C. Auſt, T. Hen. . 
—— C. Auſt, T. Stephen. 


C. Auſt, 


ab 16 Ed. 3. 
C. Auſt. T. Edw. 


Want and. 


— 


— — — 
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Value. 


1 


1721 14 


o 
— 286 11 8 
1 
5 


6 
258 8 


329 5 10 
259 9. 4 
249 6 3 
$20 30 5. 
8 0 
8 


219 18 


511 4 x 
274. 5.10 
441 12 2 
054 10 2 
256 13 11 
224 4 8 

219 120 
259 13 7 
229 3 1 
267 2 10 
401 © 7 
615 4 3 
337 15 6 
7 Fee 
439 6 8 
248 19 2 
215 15 0 
296 8 10 
Bath 
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2 * 37 2 
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0 ACK. ie. oa 
e "+ 


1 
5 
7 

j 
1 
15 


oa erties, Order. Founded. Value. 
| | F 4 
Bath Ab. une te. 3 017 2 -; 
Keynſham Ab. — C. Auſt, T. Hen. 1 ang 14 - 
Mirhelney Ab. Ben. — 240. FE 447 4 11 
Buckland Pr. l. „ 1. Peg 7 
| Staffordſhire, 5 1 
Dela Cres Ab. _Cift. S_ 227 5 6 
Burton upon Trent. Ben. — T. Eadred. 267 14 3 
Croxden Ab. Cift. — | „ 
Suffolk. | * 
St Edmunſbury Ab. Ben, — 1020. — 1659 17 11 
Butley Ab. C. Auſt. 1171. : — 318 17 2 
Sibeton Ab. Ciſt. — 1150. — 250 15 7 
Ixworth Pr. C Buſt, © 'T W. Cong. 280 9 3 
„„ ET ö 
Merton Pr. C. Auſt. 1414. — 957 19 5 
Shene Pr. Carth. * — 777 12 0 
Chertſey Ab. Ben. — 666. — 659 15 8 
Newark Pr. — | — = 258 11 11 
St Mary Overs Ab. C. Auft, 1106. — 625 6 6 
Bermundſey ab. — C. Auſt. 1106. — 474 14 4 
1 .  Suffex, | ; 
Lewes Ab. n.. Ruf. 920 4 6 
Roberts bridge Ab. Cift. — T. Hen. 2. 248 10 6 
Battaile Ab. —— Bl. M. 1066. 85 — 987 0 11 
6 ; Warwickſhire. 
Combe Ab. Cift, — T. Steph. 311 15 1 
Kenelworth Aab. — C. Auſt. T. Hen. 1. 538 19 0 
Meryval Ab. m—— Cit. — 1148. — 254 118 
Nuneaton Mon. —— Ben, — T. Hen. 2. 253 14 5 
: Wiltſhire. 3 | | 
Malmſbury Ab. Ben. — ab. 670. 330 17 *F 
Bradenſtock Pr. — C. Auſt. T. W. Conq. 00 2: 
Edington Pr. C. Aut. 1352. — 0 7 
Ambreſbury Aab. — Ben, — 11 494 15 2 
Wilton Ab. Ben, — T. chelwolf Dor. 1 1 
Fairley, a cell to e Clun. 1125. — 217 © 4 
C. Auſt. 1232. — 203 12 3 


Lay cock Ab. 


Worceſterſhire 


\ 
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ue. | 
a d | Worceſterſhire, 
3 | : 5 
4 3 Monaſteries. Order. Founded. Value. 
„ ; | | E „G 
MM Malyerne Ab. Ben, — 108%, —— 308 13 
Eveſham ab. Ben. — T. Offa. 1183 1 8 
Perſhore ab. — Ciſt. — — — 643 4 5 * 
3 Hales Owen Ab. Præm T. John, 282 13 4 1 
3 Bordeſly Ab. ——— Ciſt. — 1138.— 388 11 1 
5 8 Yorkſhire, | 1 
| St Mary's York, Ab. Ben, — 1088: 1550, 7 o * 
2 Selby Ab. Ben. — T. W. Conq 720 12 10 „ 
2 Kirkſtal ab. Ciſt. — 1144 — 329 2 11 | 
3 De Rupe Ab. Ciſt. — 1147. — 224 2 5 S 
To Monks Burton Ab. Clun. ab. 1186. 8 5 
| Noſtel Ab. C. Auf: - 3. Hen. $5 492 18 2 ; 
Pomfrait Ab. Clun T. W. Conq 237 14 8 ö 
9 5 Gübourn Ab. ——— C. Auſt. T. Steph 628 3 4 A 
3 Whitby Ab. ——— Ben, — T. W. Cong. 437 9 # 
5 . Montegratiæ Ab,  —— Carth. ab. 1396, 217 $10 1 
6 1 Newburge fr. — Ci. Auſt 114535.— 367 8 3 | 
Belland Aba ——— Cit, — 1134 —— 238 9 4 | 
TI Kirkham Ab, ——— C. Auſt. T. Hen. 1. 209: 8-9 
Melſa Ab. —— Cit. — 1136. ——a 299 6 4 
Brilington. „ ⁰ .ü | RE 3 611 
415 Walton Ab. ——— Gilb. T. Stephen. 360 16 10 
= Bolton in Craven. Pr. C. Auſt, T. Hen. 1. 212 23 4 
OY Rival Ab. eig, mr 1 5 278 10 2 
* Ab. — Cf. I. Stephen. 234 18 5 
2 urnes Ab. —ů— Ciſt. — 1127. „ $05 16 8 
84 De Fontibus.ñ! — Ciſt. — 1132 998 6 8 
3 Warter Pr. C. Auſt T. Hen. 1 221 3 10 k 
0 5 Richal. — — — 351 14 6 4 
4 8 Old Maulton Ab. — — F. Stephen. 8 1 
St Michael near Hull. Carth. 1377 — 231 17 3 f 
2 In Wales. 1 
9 37 Valle de Sancta Cruce in 13 | 4 
5 0 ; Denbeighſhire. Ciſt. — T. Edw. 1. 2 1 8 F 
| trata Florida in Cardi- 5 Ciſt. or 1 
I SLIT! „ Fr. w. Cong. 1226 0 0 | 
3 abs 1 
rſhire q 
C c 2 A 0 
1 
\ b 
1 
' 
* 
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Tahes. + 
At the time of the diſſolution, the religious were diſ- 


charged from payment of tithes three ſeveral ways ; 
either by the pope's bulls, or by their order as afore- 


| faid, or by compoſition : which diſcharges would have 


vaniſhed and expired with the ſpiritual bodies whereunto 
they 'were annexed, if they had not been continued by 
the ſpecial clauſe abovementioned (as it happened to thofe 
which were diſſolved by the other ſtatutes of diſſolution, 
for want of ſuch clauſe). And by the ſaid clauſe alſo is 
created a new diſcharge, which was not before at the 
common law, that is, nity of the poſſeſſion of the parſon- 
age and land tithable in the ſame hand: for if the mon- 
aſtery at the time of the diflolution, was ſeiſed of the 
lands and rectory, and had paid no tithes within the me- 
mory of man for the lands; thoſe lands ſhall now be ex- 
empted from payment of tithe, by a ſuppoſed perpetual 
unity of poſſeſſion ; becauſe the ſame perſons that had 
the lands, having alſo the parſonage, they could not pay 
tithes to themſelves. God. 383. Bob. 241, 248. 

But tho' by ſuch union the perſons ſo poſſeſſed were 
diſcharged from the payment of tithes, yet the Jands were 
not ablolutely diſcharged of the tithes ; for upon any diſ- 
union that might happen, the payment of tithes again re- 
vived: ſo that the union only fuſpended the payment, 
but was no abſolute difcharge of the tithes themſelves, 
And therefore ſuch union is not to be pleaded as a diſ- 
charge from tithes, but only as a difcharge from the pay- 
ment of tithes. Boh. 248. 

And ſuch union muſt appear to have had theſe four 
qualities: Firſt, it muſt have been u; that is, claimed 


| by right, and good and lawful title; and not by diſſeiſin, 


or other tortious, unjuſt, or unlawful act: for ſuch an 
union would not have been a good diſcharge within the 
ſtatute. * Secondly, it muſt have been equal ; that is, 
there muſt haye been a fee fimple both in the lands and in 
the tithes ; as well of the lands upon which the tithes 
are, as of the parſonage or reQtory : for if thoſe religious 
perſons had held but by leaſe, that had not been ſuch a 


unity as the ſtatute intended. Thirdly, it muſt have been 


Free; that is, free from the payment of any tithes in any 
manner: for if the abbots, or their farmers, or their te- 
nants at will or for years, had paid any manrer of tithes 
before the diſſolution; it may be alledged as a ſufficient bar 
to avoid the unity pleaded in diſcharge of tithes. Fourth- 
I, it malt have been perpetual, time out of mind, that 
lach religious houſes were endowed, and ſuch religious 

1 0 | | perſons 


Tithes. 


i perſons muſt have had in their hands both the rectory and 
lands united, perpetually, and without interruption, be- 


fore the memory of man, or (as it ſeems according to the 
rule of the common law) before the firſt year of king 
Richard the firſt, diſcharged of tithes: for if by any re- 
cords, or ancient deeds, or other legal evidence, it can be 


made to appear, that either the lands or the rectory came 


to the abbey ſince the ſaid firſt year of king Richard 


the firſt, ſuch union cannot be ſaid to be perpetual. Boh. 


230 5 
And moreover, the lands of ſuch houſes diſſolved as 
aforeſaid, ſhall be free from the payment of tithes only ſo 


far, as they were free in the hands of the churchmen, . 


namely, whilit they are in the hands and manurance of 
the owners thereof; and therefore it is neceſſary for the 


party who would have the advantage of this privilege, ex- 


O 


preſsly to ſhew and aver, that the lands are in his hands 


and manurance : for to ſay that he is ſeiſed of the lands 


is not ſufficient ; for he may be ſeiled thereof, and yet. 


another manure them, Comyns 498. Fox and Bardwell, 
E. SG.. Ford b; 2. e. 2. 

It hath been held alſo, that a tenant in tail, who hath 
an eſtate of inheritance, ſhall be diſcharged in virtue of 
the clauſe aforeſaid, fo long as he occupies the ſame him- 
ſelf; but that unity of poſſeſſion doth not diſcharge a co- 
pybolder (fho' a prior in that caſe was ſeiſed in fee of the 


manor of which it was parcel, and was alſo impropriator) ; 


much leſs a tenant for life or years. Gibſ. 673, [For in 


ſuch caſe, the poſſeſſion is in the copyholder or other te- 


nant, and not in the landlord or leſſor; and conſequently 
it is not a unity of poſſeſſion.] | 

But it is otherwiſe with regard to the king; whoſe 
farmers ſhall be diſcharged of ſuch tithes, as the ſpiritual 
perſons were, becauſe the king cannot cultivate the lands 
himſelf, And ſo long as the king hath the, freehold, his 
farmers ſhall have ſuch privilege : but if after having 
leaſed them, he ſhall fell the ſame, or ſhall grant over the 
reverſion ; then the farmers ſhall pay tithes. And it hath 
been ſaid, that this privilege extends no further than to the 


king's tenants at will; not to tenants for life or years. 


Gibſ. 673. Bob. 282, 3. | 

Upon the whole: Not all lands that belonged to the 
religious houſes in general are diſcharged from tithes ; 
but only ſuch lands are capable of diſcharge, as belonged 
to the houſes which were diflolved by the itatute of-the 


31 H. 8. And not all thoſe lands, which belonged to the 


C 4 religious 


39 
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Ancient de- 
melne, 


Common appur- 
tenant. 


Tithes. 


religious houſes diſſolved by that fatate are diſcharged 


from tithes ; but only ſuch of them as were diſcharged at 
the time of their diſſolution. But what ſhall be ſufficient 
evidence of ſuch diſcharge, and of the manner of ſuch 
diſcharge, that is, whether by order, bull, compoſition, 
of unity of poſſeſſion, at this diſtance of time, ſeemeth 
difficult to determine with preciſion ; as ſtrictneſs of 
proof may be more or leſs requiſite, according to the par- 
ticular circumſtances of the caſe, _ 

In the caſe of the archbiſhop of York and Dr Hayter againſt 
Sir Miles Stapleton and others, Feb. 21, 1740; it was 
ſaid by lord Hardwicke, that the evidence of exemption 
depends upon uſage, and a poſterior uſage is evidence of 
the preceding, for no other can be had. 2 Athyns, 137. 

9. A. 14 C. 2. Compoſt's caſe. It was held, that the 


king is not by virtue of his prerogative diſcharged of 


tithes for ancient demeſnes of the crown, but that as per- 
ſona mixta he is capable of a diſcharge de non deciman- 
do by preſcription, as well as a biſhop. But if the king 
alien any of the lands for which he is ſo diſcharged of 
tithes, his patentee ſhall pay tithes ; and not only ſo, but 
the preſcription is deſtroyed for ever, altho' the ſame 
lands ſhould afterwards come into the king's hands (again, 
by eſcheat, or otherwiſe. Hardr. 315. 


10. In the caſe of Lambert and Cumming, . 1723; 2 


On a bill for tithes in the pariſh of Warton in'the coun- 


ty of Lancaſter, it was decreed, that an exemption of an 


eſtate from tithes ſhall extend to a e appurtenant 
to ſuch eſtate. Bunb. 138. 

July 15, 1748, Stockwell and Terry. A bill was brought 
by the rector for payment of tithes in kind of 300 acres 


of land. Two bars were ſet up; the firſt, general, to 


all the acres, the ſtatute of 2 Ed, 6. by which. waſte 
ground, improved into arable or meadow, ſhall not pay 
tithes, till ſeven, years after the improvement is com- 
pleated ; as to which, the caſe appeared, that the land 


in queſtion was a common field for ſheep, horſes, and 


cows, but not fit for fattening them, being over-run 
with bruſh-wood, briars, and other weeds ; the parſon 


was intitled to tithes of calves, milk, wopl, and the like, 


out of it; and it was proved. to be worth 2s an acre be- 
fore it was improved : and as to this, the court was of 
opinion, that it is not ſuch land as ought. to be exempt- 
ed by the ſtatute in the name of barren land. The other 
bar ſet up was particular to 48 acres, parcel thereof; 
LE to which, an VS gd been cntred into between 

- the 


Tithes. 


the defendant and the parſon, and thoſe who had right 


to feed in the common, for the making an incloſure; 
and an act of parliament was paſſed for that purpoſe, by 
which they enjoy all their rights in ſeveralty, as they did 
their rights of common before. Theſe 48 acres were 
allotted: to the defendant, in lieu of his common; and 


the queſtion was, Whether this was ftill covered by a 


modus, which had been paid for it before ?—For the 
plaintiff it was argued, that theſe 48 acres are of ano- 
ther nature, and not to be covered by it. If there is a 
modus for any thing, and a new part is joined to it, that 
addition muſt be paid for; as if a modus for two mills, 
and a third is added, the modus will not cover it; ſo if 
for a garden, and an addition is made to it; if a buck 
and a doe are paid for a park, and it be diſparked, tithes 


muſt be paid for it.— For the defendant it was argued, 


that the general view of the agreement and of the act of 


parliament was, that none- ſhould be prejudiced ; and 
that it ſhould be exactly in the ſame ſituation as before, 


except that it ſhould not be in common. But the con- 
ſtruction contended for, will give the parſon, whoſe for- 
mer right was preſerved, what he had not before. —By 
the Jord chancellor Hardwicke : I am of opinion that 
the 48 acres are covered by the modus. I admit the 
caſe mentioned, and that by diſparking the modus is gone; 
and if the owner diſparks part, he ſhall pay the ſame mo- 
dus, and alſo tithes in kind for what is diſparked, becauſe 
it was paid. in nature of a franchiſe, and not for lands. 


But ſuppoſe the owner, with conſent of the parſon, diſ- 


parks ſome to be enjoyed as before; I ſhould think, it 


was the incumbent's intent, that it ſhould be ſtill enjoy- 


ed as part of the park, and no tithes in kind ſhould be 
paid for it; for otherwiſe the agreement with the parſon 
would be uſeleſs. Soif this agreement had been between 
the lord of a manor and the other commoners, without the 
parſon, and they had turned it into ſeveral ownerſhips, 
it would be liable to the right to tithes, which the rector 
had over the whole pariſh, But here has been an agree- 
ment by act of parliament, to which the parſon was par- 
ty; and altho' the recital uſes only general words, yet it 
ſhews plainly the intention of the parties to be, that 
every perſon ſhould.enjoy his allotment in the ſame man- 
ner as he did the thing in lieu; and that was ſubje to 
the modus. Let the bill therefore be diſmiſſed as to the 
48 acres; and as to the reſt, an account be taken of the 
ſevetral tithes to be paid. I Yezey, 115. 


2. 3. 
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E. 3G. 3. Moncaſter and Watſm. This was a caſe 
reſerved from the northern circuit, in an action by a lay 
impropriator, againſt the occupiers of lands in the pa- 
riſh of Felton in the county of Northumberland, for 
taking away their corn and hay, without ſetting out the 
tithe, or agreeing for it. The ſubſtance of the ſtated cafe 
was, that they claimed to be exempt from paying any 
tithe at all for theſe lands, upon the following founda- 
tion, viz. that a private act of parliament was paſſed in 
the 26 G. 2. for dividing and inclofing the common call- 
ed Felton common: That the lands in queſtion had 
been, till the ſaid year (when the ſaid common was fo 
divided and incloſed) part of the faid common, where- 
upon the commoners had uſed to have common for their 
cattle Jevant and couchant : That go acres, part of the 
ſaid common, were by the faid act of parliament allotied to 
the owner of Swardland demeſne ; under which ſaid allot- 
ment, the defendants occupy the ſaid go acres, formerly 
parcel of the common, but now made parcel of Swardland 
demeſne : That the act directs that the divided lands (be- 
fore parcel of the common) ſhall be holden by each perſon 
to whom the reſpective diviſions are allotted, ſubject to 


the ſame charges and incumbrances, as their own, former 


lands, to which they are allotted and conſolidated,” were 
before ſubject; and it is declared in the act it ſelf, that it 
ſhall be conſidered beneficially to the ſaid land- owners to 
whom the reſpective diviſions are allotted: That the 


owners of Swardland demeſne had never paid tithe of 


corn, grain, or hay ; having been always exempt from 
the payment of tithe of corn and grain, in conſideration 
of having always kept in repair the north end of Felton 
ehurch; and being exempt from the payment of tithe of 
hay, under a modus. The queſtion was, whether the 
occupiers of theſe go acres, late parcel of the common, 
but now allotted to the owner of Swardland demeſne, are 


or are not liable to the payment of tithe of corn or hay, 


Mr. Wallace, who argued for the defendants, con- 
tended, that as the allotment was to bear all the burdens of 
the ancient eſtate to which it was now annexed, it ought 


therefore to enjoy all the privileges of it: And as this an- 


cient eſtate was exempt from tithes, fo alſo ought the al- 
lotted goacres to be. And he relied on the caſe of Stock- 
well and Terry, which he ſaid was as follows: Stock- 
well, rector of the pariſh, filed his bill againſt the occu- 


pier of ſome land (then plowed up) for tithe of the corn 
Wt (24 £6543 100A 
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which grew upon it. The defendant inſiſted upon a mo- 

dus of 15s, in lieu of all tithes ariſing upon the Grange 


farm; and that the Grange farm had never paid an 
tithes. Then he ſhewed, that the land for which Stock- 


well demanded-this tithe of corn by, bis bill, had been 


part of a Down which had been incloſed by a private act 
of parliament, and had been thereby allotted to and had 
ever ſince continued part of the Grange farm; and there- 
fore ought to be exempt from all tithes, as well as the 
Grange farm itſelf, And lord Hardwicke diſmiſſed the 
rector's bill, ſo far as it related to this land which had 
been Down- land, and was ſo allotted to the Grange farm. 
—Mr. Thurlow, for the plaintiff, argued, that notwith- 
ſtanding this decree in Stockwell and Terry, yet in the 


preſent caſe {which differs much from that) the allotted 


common is not exempted from the payment of tithes. This 


demand of the impropriator is a claim of the tithe of 


corn, grain, and hay. But corn, grain, and hay could 
not be part of what grew on a common. The tithes 
that aroſe upon this common (appendant to Swardland 
demeſne) could have been only tithes of agiſtment, or of 
lambs, calves, wool, milk, and other things that could 
be the produce of a common. Now a modus or other 
compenſation muſt be in lieu of theſe ſpecific tithes. 
This exemption therefore cannot relate to any other 


tithes, but ſuch as could. in their nature have ariſen out 


of the common, whilſt it continued common. By 
lord Mansfield chief juſtice : The caſe of Stockwell and 


Terry differed very much from the preſent caſe. The 


modus inſiſted upon in that caſe extended to all kinds of 
tithes; whereas the exemption inſiſted on in the preſent 
caſe is confined to the ſpecific land called Swardland: de- 
meſne, and doth not extend to the right of common. 
Here is no equivalent at all for the tithes of agiſtment, 
of wool, milk, lambs, or any other tithes of ſuch a kind 
as could ariſe upon a common. The equivalent goes only 


to corn, grain, and hay; the tithe whereof could not 


ariſe upon the common, whilſt it remained a common. 
In Stockwell and Terry, the rector was, as owner of the 
glebe, a party to the act of parliament : Here, the im- 
propriator is not a party to this act of parliament. And 
there the modus covered the right of common ; it was a 
modus of 15 8, which was paid for the Grange farm, in 
lieu of all tithes ariſing upon it, and of all the tithes of 
all the cows and ſheep belonging to that farm that ſhould 
be depaſtured on the ſaid Down, which was afterwards 
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incloſed and allotted to it. So that the modus covered not 
only the Grange farm itſelf with its appurtenances, but 
the common alſo: which is not the preſent caſe. In 
that caſe, lord Hardwicke decreed, that the modus ſhould 
ſtand for the allotted lands, as well as for the Grange 
farm and its appurtenances ; and accordingly, he diſmiſ. 
ſed the bill as to thoſe lands which the modus covered: 
But as to all the other lands of the common, which had 
before uſed to pay tithe of wood, agiſtment, and other 
ſmall tithes, he decreed an account. Here, all rights are 
ſaved, generally, by this act of 26 G. 2. Conſequently, 
the impropriator's right to tithes remains: And there is 
no need to ſhew how they are due; becauſe they 
are due of common right.—The whole court. were 
very clear, that in the preſent caſe the exemption and 
modus did not extend to the waſte and common; and 
therefore that the allotted lands, which had been part of 
that waſte and common, having been ſubje& to tithes be- 
fore the allotment, muſt remain Hable to them after it : 
which they held to differ materially from the cited caſe, 


where the modus did extend to the waſte and common. : 
And lord Mansfield ſaid, that the caſe of Lambert and | 
Cumming was determined upon the ſame ground as lord ; 
Hardwicke's decree went upon in the caſe of Stockwell 
and Terry ; namely, That what was before exempted 
| ſhall remain exempted ; and what was not before exempt- l 
ed ſhall pay tithe. Burrow, Mansf. 1375. ( 
| IV. Of modus's, or exemptions from payment of F 
Þ tithes in kind; and therein of cuſtom and D 
| preſcription. | | | : 
| © Difference be. I. The difference between cuſtom and preſcription is : 
| eween cuſtom this: Cu/fom is that which gives right to a province, is 
and preſciption. county, hundred, city, or town, and is common to all 0 
within the reſpective limits; in pleading of which, it is d. 
alledged, that in ſuch a county, or the like, there is and 6 
time out of memory hath been ſuch a cuftom uſed and - = 
7 approved therein. Gig. 674. | 8 bg = 
of Preſcription is that which gives a right to ſome particu- ot 
lar houſe, farm, or other thing : in pleading of which it inn 
is alledged, that all they whoſe eftate he hath in ſuch 1 
land, have time out of mind paid fo much yearly, or the m 
like, in full ſatisfaction of all tithes ariſing on thoſe lands. of 


Gil. 674. FI no 
| oe. 2. Cuſtom 
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do, or de modo decimandi: | 
De non decimando is, to be free from the payment of 
tithes, without any recompence for the ſame. Concern- 


ing which, the general rule is, that no layman can pre- 


| ſcribe in non decimando; that is, to be diſcharged abſo- 
jutely of the payment of tithes, and to pay nothing in 


lieu thereof; unleſs he begin his preſcription in a religi- 
ous or eccleſiaſtical perſon, and derive a title to it by act 
of parliament. As in the caſe of Breary and Manly, 
Nov. 18, 1762. In the exchequer. Mr Breary, rector 
of Middleton upon the Woulds in Yorkſhire, brought his 
bill againſt Mr Mandy one of his pariſhioners, for great 
and imall tithes ariſing from the defendant's lands. The 
defendant by his anſwer inſiſted, that part of his farm 
had time out of mind been exempt from payment of tithes 
of any kind, or any modus or compenſation in lieu there- 
of; and by his witneſſes proved, that no tithe, modus 

or compenſation had within the memory of man been paid 
for ſuch part of his farm. The court, at the hearing of 
the cauſe, was clearly of opinion, that the mere non-pay- 
ment of tithes, tho' for time immemorial, would not be 
an exemption from payment of them, without ſetting out 
and eſtabliſhing ſuch exemption to have ariſen from the 
lands having been parcel of one of the greater abbies; 


and therefore decreed the defendant to account for the 


tithes of that part of his eſtate for which he claimed the 
ſaid exemption. | $73 Bs $2 
But all fpiritual and religious perſons, as biſhops, deans, 


prebendaries, parſons, vicars (as heretofore abbots and 


priors), may preſcribe generally in non decimando, for 
they are more favoured than lay perſons ; for this is ſtill 
in a ſpiritual perſon, and fo nothing is taken from the 
church: for ſuch ſpiritual perſon was capable of a grant 
of tithes at the common-law in pernancy. And hence it 
is that the parſon or vicar of one pariſh, that hath part 
of his glebe lying in another pariſh, may preſcribe in non 
decimando for it; that is, (as hath been ſaid) to be free 
from the payment of any manner of tithe for the ſame. 
1 Rolls Abr. 653. | HAY 
But this general rule, that none but ſpiritual perſons 
or corporations may preſeribe in non decimando, is to be 
underſtaod with ſeveral exceptions; as, firſt, that the 
king, as being mixta perſona, may preſcribe de non deci- 


mando; by the ſame reaſon that, as ſuch, he is capeble 


of tithes, Gi. 67444. 


Alſo, 


- 


2. Cuſtom and preſcription are either de non deciman- Pe non dec 
; mando. 
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| Alſo,” the leſſee, tenant at will, and copy-holder of a 
ſpiritual perſon, tho' a layman, ſhall in this reſpe& enjoy 
the exemption of the leſſor, who is ſuppoſed to reap the 
benefit of it, in reſerving ſo much the greater reats by 


reaſon of ſuch exemption. 1 Rolls Abr. 653. Deg. p. 2. 


c. 16. | 
In the caſe of Stephenſon and Hill, H. 2 G. 3. An ac- 


tion was brought upon the ſtatute of Ed 6. for the pay 
ment of tithes of corn and grain. The defendant pleaded 


the general iſſue, Nil debet: And the cauſe came on to be 


tried before Mr juſtice Bathurſt at Appleby affizes, Aug. 


14. 1760. Upon the trial it appeared, that the lands 
whereon the corn mentioned in the declaration grew, were 
and immemorially had been cuſtomary lands, parcel of the 
manor of Morland in the county of Weſtmorland, and 
holden of the lord thereof for the time being: That the 
ſaid manor of Morland, and the appropriate rectory of 
St Michael's Appleby, were parcel of the poſſeſſion of the 
priory of Wetheral in the county of Cumberland, which 
was one of the larger diſſolved monaſteries, and was veſt- 
ed in the crown by the ſtatute of 31 Hen. 8. and that 
the prior of the ſaid priory, at the-time-of the diſſolution, 
was and had been immemorially ſeiſed of the ſaid: manor 
with the appurtenances, in his demeſne as ,of fee, in 
right of his priory; and alſo of the appropriate rectory 
of St Michael's Appleby, and the tithes there. It alſo 


appeared, that the ſaid manor and appropriate rectory being 


ſo veſted in the crown, the ſame was in due manner grant- 
ed to the dean and chapter of Carliſle in fee; and that 
they are ſtill ſeiſed thereof in fee, in right of their church; 
and that the preſent defendant was the cuſtomary tenant 
and occupier of the ſaid-lands whereon the ſaid corn grew, 
during the time in the declaration mentioned; and held 
the ſame of the ſaid dean and chapter, as of their ſaid ma- 
nor of Morland: That the plaintiff is farmer of the corn 


and grain tithes growing and arifing within the territories | 


of Bondgate, within the pariſh of St Michael's Appleby 
aforeſaid; and the lands whereon the corn grew, lie in the 
territories and pariſh aforeſaid. It appeared, that-no tithes 
had ever been yielded or paid for or in reſpect of the ſaid 
lands. It alſo appeared, that all the other cuſtomary te- 


nants of the ſaid manner pay tithe. It alſo appeared, that 
this was the only cuſtomary tenant belonging to the ſaid 
manor, which was within the ſaid pariſh of St Michael's. 
Whereupon a verdi& was found for the plaintiff; ſubject 


to the opinion of the court of king's bench, upon the fol- 
| 5 lowing 
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lowing queſtionz Whether the defendant could in this cafe 


ſet up any preſcription, which would by virtue of the ſta- 


tute of 31 Hen. 8. exempt him from the payment of tithe. 


' For the plaintiff, it was argued, that the fact ſtated, 


That no tithes have ever been paid, is no exemption of it 


ſelf. It is no preſcription of exemption. It is only evi- 


dence. It might have ariſen from unity of poſſeſſion, or 


other cauſes. It would be no foundation for a decree 
in equity, if it had been actually found by a verdict, that 


they have never been paid. A lord of a manor can only 
preſcribe as the lands have been holden by his farmers and 
tenants at will. Theſe are ſtated to be cuſtomary lands, 
parcel of the manor of Morland, holden of the lord of the 
manor, not ſaying, at the will of the lord; therefore th 

are cuſtomary freeholds. Now a lord cannot preſcribe for 


his cuſtomary freeholders; tho' he may preſcribe for his 


tenants and.farmers of copyhold holden at will. Nor can 
he, in this caſe, preſcribe as by the cuſtom of the manor ; 
for the cuſtom of the manor, in general, is ſtated to be 
quite contrary. — For the defendant, it was anſwered, 
That no tithes having ever been paid for theſe lands from 
the 31 Hen. 8. a legal exemption will be preſumed. Spi- 
ritual perſons may preſcribe in non decimando; and fo 
may their farmers and tenants, and even their copyholder 
of inheritance; and cuſtomary eſtates of inheritance may 
be diſcharged in the ſame way; for the freehold is in the 
lord. Though many other parts of this eſtate have paid 
tithe, yet there may be a preſcription for a diſcharge of 
part: A prefcription may be for a ſingle part alone. And 


this is the only tenement that lies in this particular pariſh. 


Theſe cuſtomary tenures are not freeholds. The timber, 
the mines, are in the lord. And the rule is; every thing 
is in the lord, that cuſtom hath not taken out of him. — 
This cauſe ſtanding in the paper for further agreement; 
Sir Fletcher Norton, who was for the plaintiff, ſaif, that 
the particular cuſtoms of the manor (which had been in- 
quired after in the courſe of the former argument) were 
not yet ſent up. — By lord Mansfield: What ſignify the 
cuſtoms ? Clearly, the freehold is in the lord, —Sir Flet- 
cher Norton acknowledged, that he had a great difficulty 
to get over; it being ſtated in the caſe it ſelf, That this 
was the only cuſtomary 'tenant belonging to the manor 
which was within this pariſh.—And by the court; It is a 
ſettled point, that the freehold is in the lord. And lord 
Mansfield added, that this is rather ſtronger than the caſe 
of copyholds: for copyholders had acquired a permanent 


eſtate 


* 


399 


| 
j 
| 
| 
| 
] 
| 
| 
| 
| 
0 


Tlthes. 


eſtate in their lands, beſore theſe cuſtomary tenants bad 


done ſo: And the court were of opinion, that the lord 


might preſcribe for this cuſtomary tenant in non deci- 
mando, and that here is tuſhejent evidence of ſuch pre- 
ſcription. Bur. Mans. 1273. 

Alſo, a county, or part of a county may well Sv a 


cuſtom de non decimando, in reſpe& of this or that par- 


ticular tithe ; as bath. been pleaded and allowed in the caſe 
of tithe milk of EWes, and of tithe of underwood in the 
wild of Kent and in forty pariſhes in the wild of, Suſſex, 
But a ſingle pariſh may not preſeribe de non decimando 
for particular tithes; nor may any larger diſtrict plead a 
cuſtom abſolutely, to have their lands freed from the pay- 
ment of g// tithes, without any tbing in lieu. And leſt 


this allowance of a cuſtom de non decimando to laymen, 


in any caſe, ſhould ſeem to break in upon the general 


rule, the diſtinction which hath been laid down is this; 


that in things tithable by cuſtom only, and not de jure, 
a county or hundred may preſcribe in non decimando ge- 


nerally, for in that caſe they are diſcharged, without a 


cuſtom to the contrary; ſo that it is but to inſiſt upon the 
old right, againſt which the cuſtom bath not prevailed: 
but for things which are tithable de jure, a county or 


hundred cannot preſcribe in non decimando, no more 


than a particular perſon; for it would be abſurd to ſay, 
that a hundred ſhall preſcribe in non decimando, where 
the particular -perſons;of;which it conſiſts cannot ſo. pre- 
ſcribe. 2 Salk. 655. L. Raym. 187. Gibſ. 674. 

It was long a queſtion undetermined, whether a lay 


impropriator, as well as a clergyman, be intitled to re- 
cover the tithes without proving payment; or whether a 


non decimando may be pleaded againſt a lay impropriator: 
But in the caſe of Benſov and Olive, 7. 1730, in the ex- 
chequer ; Pengelly chief baron delivered it as his opinion, 
that a lay impropriator js under no neceflity of proving 


payment of tithes unto him. Bunb. 274. 


So in the caſe of lady Charlton againſt Sir Blundel Char!- 
ton, in the. ſame court; lord chief baron Reynolds de- 
clared it as his opinion, that there can be no preſcrip- 


tion in non decimando againſt a lay rector, any more 


than againſt a ſpiritual rector, and that they are equally 
intitled to tithes of common right; and that it is ſuffi- 
cient for a lay rector to ſet forth in a bill that he is ſeiſed 
of the impropriate rectory; and if he maketh out his 
title to that, it will be ſufficient, without putting him to 
the proof of having received tithes. And to this opi- 

| nion 
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nion baron Comyns ſeemed to aſſent; but he made a di- 
ſtinction between one who ſets up a title to the reQory, 
and one who intitles himſelf only to the tithes or any 
ſpecies of tithes within a pariſh ; for in this laſt caſe, the 
plaintiff ſhall be held to ſtrict proof, not only of his 
title, but alſo of the perception of all the tithes he ſets 
up a title to: and, in this preſent caſe, the plaintiff ha- 


ving ſet forth a title in Sir Francis Charleton (under 


whom ſhe claimed) to all the tithes in the pariſh of Luc- 
ford (except ſuch ſmall tithes as the vicar uſually recei- 
ved) and not to the rectory; and the defendant denying 
the plaintiff's title to the herbage, and the plaintiff not 
being able to prove any herbage tithe ever paid, tho? ſhe 
attemped to prove an unity of poſſeſſion for above ſeven- 
ty years, yet the bill was diſmiſſed. Bunb. 325. 

And finally, in the caſe of the corporation of Bury 
againſt Evans, T. 1739, this point ſeemeth at laſt to 
have been ſettled; wherein it was determined, that there 
can be no preſcription in non decimando, even againſt a 
lay impropriator : and that the preſumption which ari- 
ſeth from a conſtant non-payment will not be ſufficient, 
unleſs the defendant can ſhew, either that the lands were 
parcel of one of the greater abbies diſſolved by the 31 H. 
8, or that ſome of the impropiators had releaſed the 
tithes. Comyns 643. Bunb. 345. 


But if a vicar ſue for tithes, and the pariſhioner being 


a layman denies that the ſaid tithes.are due to him; in 
ſuch caſe, unleſs the vicar ſhall prove that the tithes' in 
queſtion are due to him by endowment or preſcription, 
he ſhall fail in his ſuit: and the reaſon is, becauſe all 
tithes de Jure or in preſumption of law belong to the rec- 
tor; and therefore the vicar ſhall receive only thoſe tithes 
which he enjoyeth by cuſtom or preſcription, or by the 
1 Ought. 264. 1 Vexey, 3. 


ticular manner of tithing allowed, different from the ge- 
neral law of taking tithes in kind, which are the actual 
tenth part of the annual increaſe. This is ſometimes a 


pecuniary compenſation, as two pence an acre for the 


tithe of land: ſometimes it is a compenſation in work 
and labour, as that the parſon ſhall have only the twelfth 
cock of hay, and not the tenth, in confideration of the 
owners making it for him: ſometimes, in lieu of a large 
quantity of crude or imperfect tithe, the parſon ſhall have 


a leſs quantity, when arrived to greater maturity, as 
d 


Vor, III. a couple 


; 3 Athyns, 499. 
3. A modus decimandi, commonly called by the ſingle p. m 
name of a modus only, is where there is by cuſtom a par- mandi, 
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odo deci- 
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a couple of fowils in lieu of tithe. eggs 3 and the like. Any 
means, in ſhort, whereby the general law of tithing is 
altered, and a new method of taking them is introduced, 
1s oulled a modus decimandi, or ſpecial manner of tiching. 
2. Black. 29. | 
And this may be pleaded. by the lord of a manor, for 
the tithes of his manor; on account of lands of the gift 
of one who was lord of the manor, and held by the par- 
ſon and his ſucceſſors time out of mind: and by a pariſh 
or hamlet, for this or that ſart of tithe, by reaſon of 
lands enjoyed by the parſons time out of mind within 
ſuch pariſh; or hamlet: and, laſtly, by any private perſon, 
for his own lands or. part thereof, in conſideration of a oer- 
tain ſum of money or other recompence. Dag. p. 2. c. 16. 
Modus muſt 4. But to make any of theſe a good cuſtom or pre- 
have areaſonable 5 | 1 * have the ſeveral qualifications follow- 
commencement, 
as from a real ing: As; firſt, every modus muſt he ſuppoſed to have 
compoſition. bal a * Me commencement; and in every preſcrip- 
tion de modo decimandi, it is to be intended the rate 
tithe was the full value of the tithe, at the time of the 
original compaſition; for, it cannot be preſumed, that 
the parſon, patron, and ordinary. would make a compo- 
ſition to the prejudice. of the church; and if the modus 
do not now reach the value, it is to be intended, that 
either the tithes are improved, or elſe that. money is 
now become of leſs value, which makes the preſent ine- 
quality. Deg. P. 2. c. 16. 
y compaſition real is meant, where the preſent i incum- 
bent of any church, together with his patron and ordinary, 


do agree by deed under their hands and ſeals, or by fine in 
the king's, court, that ſuch lands ſhall be freed ; and diſ- 


charged of the payment of all manner of tithes for ever, 
paying ſome annual payment, or doing ſome other thing, 
to the eaſe profit or advantage of the parſan or vicar to 
whom the tithes did belong. And theſe real compoſitions 
have ever been held and allowed here in England, to be a 
good diſcharge of the payment of tithes. And from theſe 
real compoſitions it is intended, that all preſcriptions de 


mpdo decimandi firſt took their riſe and beginning; tho 
it is to be doubted, that moſt of them at this day have 


grown, from the negligence and careleſsneſs of the clergy 
themſelyes. Deg. p. 2. c. 20. 

But now, fince the ſtatute of the 1 El. (in the caſe of 
archbiſhops and biſhops), and the ſtatute of the 13 £1. 
(in the caſe of all other eccleſiaſtical corporations, ſole and 
aggregate), it. is agreed.on all * that no real com- 
; . poſitions, 


— * is 
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ns, 


THYes. 
poſitions; any more than alſenations, can be made; ſince 
all grants are thereby expteſsly reſtrained, and made void, 
which are not according to the tenor of thoſe ſtatutes. 


And the only modus's that can grow now, muſt be from 


the inadvertency of the clergy, acquieſcing in the, ſelf 
ſame agreements from one ſucceſſor to another. Gil/. 
b75, 676. | "UH: 


Where a real compoſition hath been made; if the lands | 


diſcharged thereby be transferred or granted to another, the 
feoffee or grantee ſhall have the benefit of it. Grbſ, 675. 
But it is not now neceſſary to ſhew,'that the modus had 
at firft a reaſonable commencement ;' for theſe modus's 
having been from time immemorial, none can know but 
that there were ſuch circumſtances in thoſe ancient times, 
as might have made ſuch a compoſition reaſonable, tho 


at preſent they may not be diſcoverable. It is enough to 


ſatisfy us at this great diſtance of time, that the parſon 


patron and ordinary, before the reſtrictive ſtatutes, might 


bind the revenues of the parſon ; and that all theſe mo- 


dus's muſt have had their commencement from an inſtru- 
ment ſigned by the parſon patron and ordinary; but there 
can be no eur eh Gy. that becauſe ſuch inſtrument in 
ſo great a length of time hath been loſt, therefore the mo- 
dus ſhall be loſt alſo. Indeed fo far the law hath gone in 
favour of the church, as that if the inſtrument which the 
parſon'patron and ordinary had given to a layman, owner 
of ſuch a farm, to diſcharge the farm of all tithes (tho' 
this would be good while the inſtrument could be ſhewn) 
ſhould'be once loſt 3 this being a privilege in non deci- 
mando, the privilege would be loſt by the loſs of the deed. 
THO IR 3 

Upon the whole, no modus can be eſtabliſhed at this 
day, but by act of parliament. An agreement by parſon, 
patron, and ordinary, confirmed and eſtabliſhed by a 7 
cree in equity, can only bind the parties thereto; becauſe 
no man's property can be affected but by the law of the 
land. As in the following caſe, June 17th, 1765. Be- 
tween his majeſty's attorney general at the relation of 7hn 
Blair, doctor of laws, rector of Burton Coggles in the 
county of Lincoln, and the ſaid Fohn Blair in his own 
right, plaintiffs; 7obn Cholmly Eſq; Jahn Hopkinſon, and 
George Nidd, and John lord biſhop of Lincoln, defendants, 
—By the lord chancellor Northington : This is an infor- 
mation brought by the attorney general, at the relation of 
Dr. Blair, for an account and payment of tithes in kind. 
The daim of the rector ariſes de communi jure, The de- 
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fence ſet up againſt the claim, is firſt an agreement entered 


into in the year 1664, between the then rector and the 
owners of the lands in the pariſh, for accepting a yearly 
ſum of 80l in lieu of tithes. But lam of opinion, that 
the agreement on the face of it is unequal, as to the 
conſideration thereby agreed to be paid to the rector; for 
it appears that the agreement was entered into in order to 
effeRuate an incloſure of the open fields in the pariſh, and 
no conſideration is given as to the future improvement of 
the lands by ſuch incloſure, of which the occupiers would 
reap the benefit. But I am clear, that even if the agree- 


ment was equal, it would not bind the ſucceſſor in the 


rectory, but would be void as againſt him. | 
The next defence ſet up againſt the plaintiffs claim, is 
a decree in 1677, which appears to be made in a cauſe in- 
ſtituted by conſent between the ſame parties that were par- 
ties to the agreement in 1664. For as to the biſhop of 
the dioceſe being a party, I conſider him as ſet up merely 
for form. And it 1s material to obſerve, that the parties 
themſelves did not conſider the agreement which had been 
executed as binding on the rector; for they conſidered the 
annuity of Sol, as not being an adequate conſideration for 
the rector's having given up his tithe in kind; and there- 
fore they entered into a new agreement of allowing him 
an addition thereto of 161. 8s. 7d. per annum: and on be- 
ing allowed that addition, the rector by his anſwer conſents 
to have the agreement eſtabliſhed, It is true, that the de- 
cree founded on this agreement doth in verbis bind the ſuc- 


ceſſors in the rectory: But this was a decree founded on 


an agreement, which the court never enters into the pro- 
priety of, when a bill is brought by conſent of parties; and 
all ſuch decrees are drawn up by the regiſter of the court in 
the words of the agreement, as a matter*of courſe. But 
I am of opinion, that ſuch decree cannot bind the ſucceſſor, 
The defendant's counſel have, it is true, cited caſes of a 
fimilar nature; and urged the caſe of Egerly and Price, 


reported in Finch's reports: which I have looked into, 


and think it a very extraordinary one, for the judge to 


| ſend for the parties to attend him. I can pay no credit to 
that caſe, nor do I look on it as any authority, but only 


the dream of ſome note taker in tais court, 
The agreement and the decree being laid out of the 


caſe, the next conſideration is, whether a court of equity. 


can relieve in the preſent caſe. And I am of opinion, 


there is not a better rule than Eguitas ſeguitur legem. It is 


a fixed rule, that the church cannot be preſcribed againſt ; 
| | ; T the 
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the firſt, on account of its high dignity z the ſecond, on 
account of its imbecility, Quia fungitur vice minoris, con- 
ditionem ſuam meliorare poteſt, deteriorare nequit, At com- 
mon law, altho* the church could alienate with conſent 


of patron, parſon, and ordinary; yet it was under vari- 


ous reſtrictions. The patron muſt be abſolutely ſeized 
in fee ſimple : If he was ſeized only of a fee ſimple con- 
ditional, or baſe fee, the alienation was void. In the 
preſent caſe, the bar ſet up by the defendants amounts to 
a mode of alienation. And if the decree is void, as I am 
of opinion it is, what then is there to ſend to law, when 
the point is about the extent of a decree of this court ? 
And if it were ſent thither, it muſt come back to be ulti- 
mately determined here. | 

It has been alſo objected, that the length of time ought 
in this caſe to bar the plaintiff, Bur I think the legal 
rule, that no preſcription can run againſt the church, 
muſt be adhered to. And indeed the length of time in 
which this agreement was acquieſced under, is not ſo great 
as at firſt ſight it appears; for the perſon who was rector 
in 1677, and party to the decree, and had a right to 
eſtabliſh the agreement during his life, did not die till the 
year 1718, F 

Upon the whole, the incloſure of the lands was for the 
general benefit of the pariſh ; and ſuch lands will be con- 
tinually increaſing in value, while the compoſition given 
to the rector in lieu of tithe will be gradually diminiſhing 
in value, The compoſition here regarded only the value 
of the paſt tithes, without any regard to the future in- 
creaſing value of tithes, which is always allowed for in 
every private bill for an incloſure.—If in the preſent caſe, 
the parties had made an allowance for the future improved 
value of tithes, I ſhould not have been inclined to relieve, 
but would have left the rector to his legal remedy, 

I ſhall therefore decree, that the information, as againſt 
the biſhop of Lincoln, be diſmiſſed with coſts : And let it 


be referred to the maſter, to take an account of the value 


of the tithes which have accrued from the time of filing 
the information, and let what ſhall be coming on the ba- 
lance of ſuch accounts be paid to the relator Dr. Blair ; 
and no coſts hitherto ; but I do reſerve the conſideration 
of ſubſequent coſts, till after the maſter ſhall have made 
his report; and any of the parties to be at liberty to apply 
to the court as there ſhall be occaſion, | | 
[But if inſtead of a decree in a court of equity, an act 
of parliament had been obtained to carry the agreement in- 
HS | to 
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to execution, it would have been binding. -But it might bi 
have been difficult to have obtained ſuch an act; for a of 
ſum of money in certain, which is always fluctuating in n 
value, cannot be deemed a compenſation at all events in b 
perpetuity.]... ,. c 
Muſt be ſome- 5. The modus muſt. be ſomething for the benefit and % 


thing for the intereſt of the parſon: and therefore, the finding ſtraw 
arſon's benefit. for the body of the church, the finding a rope for a bell, Pi 


tion of the pariſhioners making the tithe graſs into hay, 

On the other hand it was proved, that foreigners living 

out of the pariſh made the tithe graſs into hay as well as 

the inhabitants, and yet paid tithe herbage. And it was : 

proved by the. plaintiffs, .that the graſs was tedded and | 

ſpread, and not divided into heaps or cocks, until the 

ſa 5 was made into hay. By King lord chancellor: 1. 

This may be a good cuſtom or modus, to excuſe the oc- 

cupier of the ſame land wherein the pariſhioner made the 

graſs into hay, from paying tithes for the after _ 
; i. ut 


the paying five ſhillings to the pariſh clerk, the paying a *. 
quit rent to the lord of the manor, when theſe have been 8 
urged as diſcharges from tithes in kind, the modus's have a 
been held not to be good. Deg. p. 2. c. 16. bt 
But it is a good modus to be diſcharged, for that he 9 
hath uſed time out of mind to employ the profits for the h : 
reparation of the chancel ; for the parſon hath a benefit 
| by this. 1 Rolls Abr. 650. 5 | / 
Muſt not beone 6. The modus muſt not be, one tithe paid in conſidera- 
tithe in lieu of tion of another; as, it muſt not be to pay tithes of other , 
mother. kinds, to be diſcharged of tithes for dry cattle; it muſt x 
not be ſo much for every cow and calt, for the tithe of 8 
herbage. Deg. p. 2. c. 16. „ 8 0 
FE. 1729. Fax and others, againſt ae and others. A s 
bill was brought in chancery, to eſtabliſh a modus, in fa- "8 
vour of the inhabitants of the pariſh of Sturton in Not- t 
tinghamſhire. The modus was, in conſideration that af- : 
ter the graſs was cut, the pariſhioner at his own cofts and 
charges did make the tithe graſs into hay, by ſtrowing the ö 
gtaſs on the ground (which is called tedding of it), and f 
afterwards gathering it into week and windrows ; there- | 
fore the perſons that inhabited within this pariſh (which oY 
pariſh appeared to be the greateſt part thereof meadow 
land) were to pay no tithes for the herbage of dry 7 
and unprofitable cattle, But tho' it was proved in the 
cauſe, that the pariſhioners time out of mind had paid no | 
tithe of this herbage, yet there was no evidence that this ; 
excuſe for not paying tithes of herbage was in conſidera- | 


=_ 
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but it can be no good modus, to excuſe the herbage titbe 


of other land: for at that rate, a man might mow and 
make into hay only a ſmall parcel of ground, containing 
a quarter or half an acre of land, and by this means be 
excuſed from the tithe herbage of a hundred head of cattle. 
2. It ſerms to be a material objection againſt this cuſtom, 


that foreigners living out of the pariſh, tho? they have no 


privilege of being tithe free as to their herbage, yet have 
made thę tithe graſs into hay; which looks as if it was the 


uſage of that pariſh, for the pariſhioners to make their graſs 


into hay of courſe. 3. It ſeems material what ſome of 
the witneſſes have proved, that in this pariſh the pariſhi- 
oners when they cut down the graſs, did not divide it into 


ten parts, until ſuch time as they had made it into hay: 


for of conſequence, the parſon could not have any op- 
portunity of making his tithe graſs into hay himſelf. 
And the bill was ordered to be diſmiſſed with coſts; but 
without prejudice as to any litigation that may be made 
touching the ſame at law. 2 P. Will. 522. 


7. It muſt alſo be ſomething in its kind different from Mut be different 


' the thing that is due; and therefore a load of hay in lieu in kind from th 


of tithe hay, or certain ſheaves of corn for all tithes of gy that is 


corn, is not a good preſcription : but it hath been ſaid, 
that this holds only in caſe the things are de jure titheable, 


and not by cuſtom only. Deg. p. 2. c. 2. 

M. 3 An, In the exchequer : Archbiſhop of York againſt 
the duke of Newcaſtle. The preſcription was, to pay ten 
fleeces of wool and two lambs in lieu of all tithes. And 
Price and Bury barons were of opinion that this was an ill 
modus; becauſe it is one ſpecies of tithe for another; and 


there is great incertainty, for one fleece may be twice as 


big, and three times the value of another. But Ward chief 


baron and Smith baron were of the contrary opinion ; for 


that a modus is nothing but a real compoſition, for or in 
lieu of tithes ;z or an annual profit certain and permanent: 
and they held, that the payment of any one chattel for 
tithe was or might be a good modus, as well as money ; 
for why might not the parſon originally agree to take ten 
fleeces for his tithe as well as a penny ? They admitted 
that payment of tithe of one ſpecies, or payment of a 
modus for one ſpecies of tithe, could not be a diſcharge as 
to another ſpecies : but they held, that this was not a pay- 
ment of tithe, nor a payment for a ſpecies of tithe ; be- 
cauſe it was to be paid at all events, whether there be 
ſhezp or no; and they denied the caſe of 1 Roll's Abr. 


651. and held it no more uncertain than to pay a modus 
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ol ten cheeſes, which may differ vaſtly both in nature, 


Muſt de certain. 


* 


quantity, and value; 3 and it tends to the diſquiet of the 


country, to break in upon cuſtoms and uſages, and it 
ought not to be done but on plain and manifeſt reaſon, 


6 656. 

„6. Maſon, rector of Luggerſhall in Bucks, v. 
. The defendant infiſted, that a ſmall meadow had 
been always enjoyed by the rector, in lieu of the tithe 
hay of another very large one. It appeared, that the firſt 
bore, one year with another, about four loads of hay, the 


other about 150. The court ſaid, it could never be ſup- 


poſed, that any men in their wits would agtee, to take 
four loads inſtead of 15. And the modus was ſet aſide as 
unreaſonable. 1 

8. Every modus muſt be certain; and if it is uncertain, 
no length of time will make it good. Thus a preſcription 
to pay a penny, or thereabouts, for every acre of arable 
land, is void for the uncertainty. 2 P. Will. 572. 

Thus in the caſe of Blacket and Finney, T. 1725: On a 
bill to eſtabliſh a modus, payable on or about the twenty 
fifth day of April yearly ; it was objected to the uncer- 
tainty of the time of payment: And the court allowed the 


ohjection; but gave the plaintiff liberty to amend, upon 


paying the coſts of the day. Bunb. 198. 


what fine is taken ; and as to the value of the land, that is 


So alſo, a modus to pay four ſhillings for every day's 


. ploughing of wheat, and two ſhillings for every day's 


ploughing of barley, hath been adjudged to be ill; it be- 
ing uncertain how much every day* $ ploughing was. 2 
P. IV/ill. 462. 2 Salk. 657. 

So in the caſe of Bean, vicar of Lydd in Kent, T. 12 
An. The defendant inſiſted on a cuſtom to pay 1s in the 


pound according to the rent, when their land was let to 


the full value, or at rack rent; when it was not let, or 
let and a fine taken, then according to the value. After a 
full debate on both ſides, it was decreed to be a void mo- 

dus. This decree was cited 1 Geo. in the caſe of Shapter 
vicar of St Goram in Cornwall v. Mitchell, and allowed 
of for this reaſon, that it expoſes the parſon to be greatly 
impoſed on, who cannot know what rent is reſerved, nor 


{till more uncertain, 

M. 11 G. Webber and Taylor. A bill was nate to 
eſtabliſh a modus ; which was laid thus : For payment of 
ſuch a ſum of money, while the lands are in the hands of 
the proprietors ; but if in the hands of any other perſon, 
to pay tithes in kind, or the money, at the election of 
the parſon, Lord chancellor King ſaid, that he would 

never 


% 


never eſtabliſh a modus againſt a parſon, without a trial at 
law, if he deſires it; but this modus is clearly ill, for a 
modus cannot be deſultory. Caf. Cha. King. 52. 

But in the caſe of Chapman and Monſon, H. 1729: A 
modus that every occupier of land within the pariſh, living 
out of the pariſh, ſhall pay a penny an acre for all paſture 
land within the pariſh, but if he lives within the pariſh, 
to pay tithes in kind, was adjudged to be a good modus ; 
and this was ſaid to be the leſs unreaſonable, becauſe the 
tithes are given as a reward for the trouble and care which 
the parſon takes of the ſouls of his pariſhioners, in which 
caſe the labourer is worthy of his hire; but then, as the 
parſon is not bound to go out of his pariſh to viſit thoſe 
who only occupy land within the pariſh, ſo it is but rea- 
ſonable, that they who have not the benefit of the par- 
ſon's care ſhould anſwer the leſs duty to him. 2 P. Mill. 

6 < _ ; . 
5 1 the caſe of Hardca/ile againſt Smithſon and Slater, 
July 1745; a bill was brought by the plaintiff as impro- 
priator of the rectory of Coverham in Yorkſhire (amongſt 
other particulars) for the tithe of hay. The defendants 
inſiſt, that there are and for time immemorial have been 
ſevera] ancient uſages and cuſtoms within the ſeveral vil- 
Jages, that all and every the occupiers of lands'and tene- 
ments therein, have uſed to pay yearly on St James's day 
to the impropriator of Coverham, certain annual ſums of 
305, 20s, (and ſo on,) in lieu of all tithe hay yearly hap- 
pening within the lands therein ſpecified, It was object- 
ed, that this modus cannot be good, for the uncertainty; 
for as it is laid, it may charge perſons with the payment 
of a modus for tithe hay, who have no hay to pay tithe 
for, as perſons who have only houſes, wood land, arable 
land, and the like; and therefore it is to be preſumed, 
that no ſuch agreement between the parſon and pariſhioners 
was ever made. Lord Hardwicke ſaid, if there were a vio- 
lent preſumption of this kind, it might have weight. But 
he thought the preſumption in this caſe was not ſo ſtrong z 


becauſe the lands might be preſumed to be in the hands 


of one perſon at the time when the agreement was made; 
and if they were in the hands of ſeveral owners, they might 
all probably pay tithe hay, and therefore might agree, that 
they would pay ſo much for the tithe of hay, whether they 
ſhould have tithe hay or not; for as they pay it at all ad- 
ventures, they have the benefit of the modus when the 

have hay, and they may therefore have hay if they pleaſe. 
And as to the uncertainty of the perſons who are to pay 


the 
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the modus, as laid in the plea, it is well enough; for in 


ſuing for ſuch modus, it is not neceſſary for the plaintiff 
to make all the occupiers parties who pay a joint modus : 
for every part of the land is liable, and no occupier can 
be diſcharged, till the whole modus is paid. And there- 
fore the eccleſiaſtical court would be juſtified in determin- 


Ing that every occupier is liable for the whole, and for 


each other : and therefore ſuing a part of the occupiers 
is ſufficient. 3 th. 245. ; 

7. 1722 Gi and Goodman, It was ſaid by Pengelly 
chief baron, that in an anſwer to a bill for tithes, it is not 
abſolutely neceſſary to expreſs the day of payment of a mo- 
dus inſiſted on, but this may be ſupplied. by evidence, fo 
as to be a foundation for the court to direct an iſſue at law 
to try the modus; but in a croſs bill to eſtabliſh a modus, 
a day muſt be exprelsly alledged, otherwiſe it will be fatal, 
Bunb. 328. | 


And many modus's have been ſet aſide, in regard that | 


no day of payment was fet forth by the defendant. As in 
the caſe of Mpitehall and Offley, T. 5 G. Mr Offley had 
ſued Whitehall in the ſpiritual court for tithes, White- 
hall. moved for a prohibition, and ſuggeſted a modus, but 
ſet forth no day of payment. For want of which, the 
court was of opinion it was naught, | | 

E. 8 G. Goddard rector of Caftle Eaton in Wilts v. 
Kable. The defendant inſiſted upon ſeveral modus's, viz. 
3d for a milk cow, 3d for a lamb, 3d for a colt, 1d for 
a garden, and the like: But they were all ſet aſide, in re- 
gard no time for the payment thereof was aſcertained by 
the defendant. Ps 

T. 8G. HWidford vicar of Ebeſhame alias Enſom in 
Surrey, againſt Croſſe. Modus, 4d a cow for milk and 
calf, 2d for a dry. beaſt, 3d for a lamb, and ſo on, but 
no day of payment ſet forth by the defendant : Set aſide 
for the ſame reaſon. 
Penrice, vicar of Dodderhill in Worceſterſhire, verſus 
Dugard. Modus 41 10s for all ſmall tithes ariſing on an 


eſtate called Impney: Set aſide, becauſe no day of pay- 


ment was ſet forth by the defendant in his anſwer. _ 
Pemberton vicar of Belchamp St Paul's in Eſſex, againſt 
Sparrow and others. Several modus's ſet aſide for the fame 
reaſon. 
T. 9 G. Corpus Chriſti v. Vincent. Modus, 14d for a 
young milk cow, and 2d for an old milk cow, ſet aſide 
for the ſame reaſon, | 
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And | 


| Icquires cuſtoms to be ſubſtantially laid. 


And the reaſon theſe decrees go upon is, that tithes in 
kind being a proviſion made by law for the clergy, which 
become due at a certain determinate time, and which if 


not then ſet forth are immediately demandable, ſhall not 


be taken from them by an uncertain payment which be- 
comes due on no determinate day, and which they cannot 
know when to demand or go about to receive if it be with- 
held, Beſides that ſuch an uncertainty lays a foundation 
for many diſputes ; as in the caſe of the death of an in- 
cumbent, where tithes are paid in kind, all tithes ſevered 
before his death go to his executor, the reſt to his ſuc- 


| ceflor; but if a modus to be paid on no certain day ſhould 


be allowed, no one could determine in that caſe, whether 
it ſhould go to the executor of the preceding incumbent, 
or to the ſucceſſor. | 


But the courts of late have not been ſo ſtrict, as to the 


limiting a preciſe day of payment, In the caſe of Carte 


and Ball, May 13, 1747; a bill was brought for a ſub- 


traction and account of tithes, againſt the inhabitants and 
occupiers of Hinckley in Leiceſterſhire. The defendants 
inſiſt upon a contributory modus of 17s in the whole, paid 
for the Hides, in lieu and ſatisfaction of all tithes; viz. 
5s 8d for the part of Hides in the occupation of ſuch a 
perſon ; 48 4d, for the part in the occupation of another; 


| and 7s, for the part in the occupation of another. By the 


lord chancellor Hardwicke : Two objections have been 


taken by the plaintiff, that it doth not expreſs the time 


when it is to be paid, nor enumerate the perſons by whom 


it is to be paid. As to the firſt, in the court of exche- 


quer, if a particular time was not laid, that court formerly 
would have over-ruled the modus, and not gone into the 
merits ; but more lately they have very properly let in a 
greater latitude of proof, and it is ſufficient if it is laid at 
a particular time or thereabouts. 
lay ſtreſs upon, that it is not ſaid by whom it is to be paid; 
and I do not know any caſe in the books or in experience, 
where it is not alledged to be paid by ſomebody, and it is 
very reaſonable it ſhould be ſaid by whom, becauſe the 


parſon may then be ſure to whom he muſt apply, or 


againſt whom he may have a remedy for his tithes. This 


cannot be ſupplied by ſaying, that in other parts of the 
g anſwer they have ſhewn the 178 have been paid by thoſe 
perſons who have held theſe lands, for that may beaccident- 


al: and though it has been ſaid this court does not take 
cuſtoms ſo ſtrictly certain as courts of law, yet this court 
f before the 

couit 


But the ſecond is what I 1 
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court of exchequer, where caſes of this kind are more fre. 2 

quent, it would have been over-ruled at once, 3 Athyns, : 

_—_ in the caſe of Richards and Evans, Oct. 26, 1 747; ms 

the plaintiff, as rector, brought a bill for payment of tithes 85 

in kind: The defendant, as owner of the farm, brought = 

a croſs bill for eſtabliſhing a cuſtomary payment of 71 a 1 5 

year, in lieu and ſatisfaction thereof. For the plaintiff it ph 

was inſiſted, that this modus is neither well laid nor proved, * 

nor is the day of payment certainly ſpecified ; for want of —_ 

which a modus was held not good in point of Jaw in the = 

exchequer, T. 5 G. becauſe the time of payment of a mo- — 

dus ought to be as certain as of the tithes, in place of which [A 

it is ſubſtituted ; which, as to the fruits of the earth, is 29 

immediately on the firſt ſeverance ; and a cuſtom uncertain 7 

is no cuſtom, By the lord chancellor Hardwicke : As to The 

the general queſtion, whether it is neceſſary to lay and ik 

prove a particular day of payment, the caſe in the exche- 4 

quer was certainly ſo determined ; but I remember it gave jeu 

general diſſatis faction in Weſtminſter hall and abroad, as 2 

too nice to require the proof of a particular day; and it 2 

hath been fince adjudged to the contrary, that on or about is a 

ſufficient: ſo that they have left off taking that exception are 

in the exchequer. 1 Yezey, 39. Ne 

And it ſeemeth now to be held, where an annual modus yn 

hath been paid, and no certain day for the payment thereof 3 

is limited; that the ſame ſhall be due and payable on the 4 

day of the year. 1 7 Bikers 

Muſt be ancient. wn T modus "m4 be ancient : and therefore if it is any NY 

| thing near the preſent value of the tithe, it will be ſuppo- kin 

ſed to be of late commencement, and for that reaſon will _ 

be ſet aſide. As in the caſe of Layfiefd rector of Chidding- 5 

fold in Surrey and Delap, H. 1697f the defendant inſiſted Fa 

on a modus of 3d for each lamb The court held that vir C 

was too much, and could not be; for that a lamb was not eſtab 

| then worth 2s 6d in that country ad 

: So in the caſe of Benſon and Vins, H. 3 G. The fol- e 

lowing modus's, viz. 5s an acre for the tithe of winter corn, ee 

jo 4s an acre for ſummer corn, 28 6d\an acre for upland Fong 

41 meadow, and 3s an acre for lowland, were ſet aſide as too Kao 

4 1 and Small, 4 C. Tbe defendanis inſiſted on ſeveral den 

F modus's for all imall tithes ariſing out of their reſpective 26 © 

1 farms. But it appearing by their anſwer, that their ſmall e 

it tithes in x ind, in the year demanded by the bill, did nor Wl ©. 
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amount to more in that year than the pretended modus's, 
the modus's were ſet aſide. | 

7. 7G. Franklin and Fenkins. The bill was brought by 
the pariſhioners of Farnham in Hampſhire againſt the vicar 
and tenant of the impropriator there under the hoſpital of 


St Croſs, to eſtabliſh ſeveral modus's; ſome of which ; 


were ſet aſide as too big; and among the reft, a pretended 


' modus of 6d for the tithe of a calf. 


And the reaſon theſe decrees go upon is this: That the 


value of money being much greater at the time when all 


modus's are preſumed to have begun than it is now; A 
modus near the value of the tithes at this day muſt have 
deen at that time a great deal more: and it is not to be 
ſuppoſed, . that the pariſhioners would at any time give ſo 
much more than the value of their tithes, | 

In the caſe of Chapman and Smith, July 17, 1754 3 
The bill was brought by the rector of the pariſh of Al- 
tringham in Kent, for payment of tithes in kind for the 
The defence ſet up in the anſwer was a 
modus in this pariſh time out of mind, that all occupiers 
in the marſh lands in this pariſh have always paid, or 
ought. to pay, yearly to the rector gd an acre and no more, 
for every acre of marſh land within the ſaid pariſh and the 
titheable places thereof in their reſpective poſſeſſions; 
except when ſown with corn, grain, flax, or planted with 
hops, as a modus in lieu of all tithe of hay and paſture, 
and all ſmall tithes except flax, hemp, and hops; and ſo 
after that rate for a greater or Jeſs quantity than an acre 
of marſh land. For the plaintiff it was reſted on the 


rector's title. For the defendant it was argued, that this 


was a good modus and well laid, and a caſe in the exche- 
quer in 1726 was cited, where a bill was brought by Ri- 
chard Bate as rector of the pariſh of Marehorn, the very 
next to this pariſh, for tithes in kind; and a croſs bill by 
Sir Charles Sedley and others, inhabitants of that pariſh, to 
eſtabliſh a modus of one ſhilling for every acre of marſh 
land, laying exactly as the preſent modus: Two iſſues 


| were directed; and upon the equity reſerved after the trial, 


the modus was eſtabliſhed. This is a precedent both in 
law and equity, ſhewing this as a modus well laid, and 
that in a court where theſe kinds of bills are particularly 
attended to; and anſwers the objection of being too rank, 
this being Jaid only at gd an acre. In Evans and Price, 
26 Oct. 1747, it was held, that the rankneſs of a modus 
is not to be judged by compariſon of the ſum to the rent 
reſei ved on the land, but to the value of the land; and 

| 9 that 
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that where it was neceſſary in point of proof, the court 
would direct that matter to be tried, but otherwiſe the 
court itſelf would judge of it. Theſe lands lie in Rom- 
ney marſh; to preſerve which, the owners are at a very 

reat expence, and therefore it is probable that they made 


this compoſition, and then the variation of the land is not 


a reaſon to ſay this is a rank modus; for the value of lands 
depends on particular huſbandry, and is uncertain. It is 
impoſſible to fay, what the value of the lands was at the 
time of this compoſition ; and reaſonable to think, a pro- 
per valuation was then made.—For' the plaintiff it was 
anſwered, Where a modus appears ſo large, that it is im- 
poſſible it could be time out of mind, the court will al- 
ways deftroy ſuch a modus upon the face of it. Every 
modus preſumes an original agreement before the diſabling 
ſtatutes," by parſon, patron, and ordinary. The com- 
mencement then muſt be preſumed conſiſtent with right 
reaſon; and the court will not preſume, that the'pariſhi- 


oners (in whoſe favour all theſe contracts are) made ſuch a2 


compoſition,” as was of more value than the tithes. The 
payments muft be always in money, this being paſture 
tithe; which is always pecuniary, cannot be ſpecific, and 
the only tithe in the kingdom which is not fpecific. It 
is not to be conceived, that gd would be paid, if the real 
tithe did not amount to half that. The value of an acre 
to ſupport this as a reaſonable compoſition at the time, 
muſt have been 7s Gd. So high a modus creates a ſtrong 
preſumption, that it was not made beyond time of memo- 
ry. The law fixes that to a certain period in the time of 
king Richard the firſt, ſince whoſe death it is above 560 
years. This then muſt be preſumed an agreement before 
that time to pay gd an acre. In fact, in the time of king 
Hen. 8. theſe lands were valued at 2s an acre; as appears 
from ſeveral records, particularly from a ſurvey then taken, 
now produced out of the augmentation office. The other 
objection, and which deſtroys the modus on the face of it, 
is from the exception of tithe of hops; which ſhews it a 


compoſition coming- in in queen Elizabeth's time, tho 


perhaps they exiſted here a little before, there being a ſta- 
tute in the time of Hen. 8. prohibiting them as a vene- 
mous weed. It could not then be an agreement before 
time of memory. The exception muſt be taken intire 
with the modus; for the court never ſevers a modus, or 
conſiders one part as good, and another as bad. Hops 
being alledged as part of the deſcription, it is thereby as 


much e dee, as if laid particularly and preciſely for 


hops; 
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hops; which-is never allowed. By the lord chancellor 
Hardwicke: This caſe is of very great conſequence, the 
marſh; extending thro' a vaſt tract of country. The court 
certainly ought. to ſupport the rights of the church, and 
not to allow any modus or cuſtomary payment that by the 
rules of law is not to be ſupported. At the ſame time the 


court ought. not lightly to overturn} cuſtomary payments, 


that have prevailed for a great tract of years, which is 
commonly called time out of mind or the memory of man; 
tho' I do not mean ſtrictly according to the notion of law 
before the time of king Richard the firſt. There are two 
objections againſt this modus; one is, that this payment 


of gd an acre cannot have ſubſiſted time out of mind, be- 


cauſe qd an acre muſt be much above the value of the 
tithe at the time this modus muſt be ſuppoſed to commence; 
which the law of England by a pretty extraordinary ſtretch 
(and which, I believe, no other country does) makes from 
the tranſportation of king Richard the firſt” to the holy 
land. The other is, that this modus cannot have ſubſiſted 
time out of mind,; becauſe there is an excepti ii of àa pro- 
duct and culture, which was not and could not be in 
uſe at the:time when it was ſuppoſed to commence. And 
this objection hath in it ſomething very material; for hops 
are always allowed to have been introduced in, modern 
times, that is, modern in reſpect of long antiquity. They 
began to be uſed and propagated: in queen Elizabeth's 
time, and exiſted in this kingdom ſome time before; they 
were here, as tobacco is here, planted for curioſity and in 
ſmall quantities. It is not poſſſble there could be ſuch an 
exception at the commencement of the modus; but the 
queſtion is, whether the making this exception overturns 
the affirmative part of the modus. And I am of opinion it 
doth not. Suppoſe the agreement was to pay gd an acre 
for all ſmall tithes of this land, except ſuch {mall tithes as 
ſhall be afterward introduced, that would be certainly a 
good agreement. Then inſtead of laying: it in thoſe ge- 
neral words, they have ſpecified it with ſuch a ſort of pro- 
duct, as theſe lands probably will be tilled with. And it 
is too much to lay ſuch weight on this objection, as to 
overturn the modus on that account. The more material 
objection is, whether the madus is not too rank. It is in- 


ſiſted upon as too high in point of value, and therefore that 


the court is bound to take notice of it, and ought to over- 
rule it. That doctrine hath undoubtedly prevailed in ſe- 


veral caſes; but moſt commonly as to the value of parti- 
cular things for which the modus hath been ſet up, as 
- | where 
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where it is ſo much for a ſheep, or lamb, or a particular 


kind of product, the value of which may be ſhewn at theſe 
times: But it may differ as to a modus ſet up as to the 
value of lands, becauſe ſeveral incidents and accidents 
may attend that; the alteration of traffick or commerce, 


or of the culture of land either improved or falling in 


value by accident, makes ſuch a modus more uncertain 
than in reſpe& of the value of a particular kind of pro- 
duR, as calves, ſheep, lambs, and things of that kind, 
Therefore, tho' this objection is taken in point of law 


for the judgment of the court, yet the court doth not al- 


ways proceed as bound to determine it that way, but hath 
conſidered it as a matter of fact proper for a jury. And 
this being a caſe of ſo much conſequence, I ſhall ſend it 
to a trial at law.—And he directed an iſſue accordingly, 

In the caſe of Elin and Pigoet, March 3, 1745; a bill 
was brought for tithes in kind of the manor of Dodeſhall 


in the pariſh of Quainton. The defendant inſiſts upon a 


modus of 481, in lieu of all tithes of that manor, For 
the plaintiffit was inſiſted, that it was too rank; for the 
whole rectory was worth but 331 a year in Henry the 
eighth's' time; and the whole demeſne lands of that ma- 
nor in queen Elizabeth's time were worth but 481 a year, 
ſo that the modus then would have been juſt as much as 
the manor itſelf, And the plaintiff proved as exhibits the 
value of the firſt fruits from a return made by the aug- 
mentation office; and for the value of the manor, an in- 
quiſition poſt mortem. By the lord chancellor Hard- 
wicke: There is no perſon more unwilling than I am to 


. ſet aſide ſuch payments in lieu of tithes; but there muſt 


be ſome ground of law upon which to ſupport ſuch pay- 
ment. The objection is, its being too rank a modus, 
and conſequently that it could not be time out of mind, 
for it appears that manor is now but 8ola year; and ac- 
cording to the natural improvement of lands from Henry 
the eighth's time, it ought to have been ten times as 
much, on account of money ſinking in its value, and 
lands rifing in theirs. The returas from the firſt fruits 


office, and the inquiſition poſt mortem, though they are 
not concluſive evidence, yet are ſufficient upon the cir- 


cumſtances of this caſe; becauſe the defendant has not 
produced any evidence to contradict it. Taking all the 
evidence together, this appears to be nothing more than 
a compoſition upon agteement, which parſons have ſub- 


mitted to in ſucceſſion from time to time, and is merely 
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10. A modus muſt be ſomething durable; becauſe the Muſt be durable. 


| Tithes: 


a perſonal payment; not a compoſition real, which is 


ſome charge given to a parſon upon lands, under a deed 


to which himſelf and the patron and ordinary are parties, 
and of a different nature from this. 3 Att. 298. 
Upon the whole, all theſe modus's proceed upon a 
ſuppoſition of an original real compoſition having been 
actually made; which being loſt by length of time, the 
immemorial uſage is admitted as evidence to ſhew that 
it once. did exiſt, and that from thence ſuch uſage was 
derived. Now time of memory hath been long ago aſ- 
certained by the law to commence from the reign of Ri- 
chard the firſt; + and any cuſtom may be deſtroyed by 
evidence of its non-exiſtence'in any part of the long pe- 
riod from his days to the preſent. Wherefore, as this 
real compoſition is ſuppoſed to have been an equitable 
contract, or the full value of the tithes, at the time of 
making it, if the modus ſet up is ſo rank and large, as 
that it beyond diſpute exceeds the value of the tithes in 
the time of Richard the firſt, this modus is felo de ſe, and 
deſtroys it ſelf, For, as it would be deſtroyed by any 
direct evidence to prove its non-exiſtence at any time ſince 


that æra, ſo alſo it is deſtroyed by carrying in it ſelf this 


internal evidence of a much later original. Blackfl., b. 2. 


tithe in kind is an inheritance certain, and it is againſt na- 
ture that it ſhould be extinguiſhed by a recompence not as 
durable at leaſt, tho' not fo valuable: for this reaſon, 
four pence to be paid yearly, by two perſons inhabiting 
two ſuch houſes, in conſideration of all tithes, hath been 
adjudged ill; becauſe the houſes may decay, or none live 
in them, Gib. 675. 


417 


11. Cuſtom or preſcription muſt be conſtant, withont Mut be without 
Interruption ; and perpetual, from the time whereof the M*7uptiene 


memory of man is not to the contrary : for if there have 
been frequent interruptions, there can be no cuſtom or 
preſcription obtained. But after a cuſtom of preſcription 


1— 


4 
— 


+ This rule was adopted, when by the ſtatute of 3 Edv. 1. 
c. 39. the reign of Richard the firſt was made the time of limi- 


tation in a writ of right. This period in a writ of right, by the 


ſtatute of 32 Hen. 8. hath been reduced to ſixty years, And it 
ſeems ſomewhat unaccountable, that the date of legal preſcription 
cr memory ſhould ſtill continue to be reckoned from an rats very 
antiquated, | 
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is once duly obtained, a diſturbance: for ten or twenty 
years ſhall not e n it. . 4 13. 

12. As every conſideration will not make a good mo- 
dus; ſo a modus, tho' founded upon good conſid deration, 
may be ſeveral ways diſcharged, and tithes be. ome due in 
kind : As, 

(1) Where land is converted to other uſes : ſo, when 
the preſcription is for hay and graſs, ſpecially, in ſo many 
acres of land; if the land is converted into a hop garden 
or tillage, the preſcription is gone. 

(2) By the alteration or deſtruction of the thing for 
which the money was paid: as where two fulling mills 
were under the ſame roof, and turned into a corn, mill; 
where a!fo there was one pair of ftones in a mill, and 
another pair was added; and where the watercourſe was 
altered by the owner, and the mill was pulled down and 
re-edified upon it; in all theſe caſes, it was adjudged that 


the modus was gone. But where a man was ſeiſed of 


eigiſt acres of meadow and one of paſtute, for the tithes 
whereof he had paid time out of mind five ſhillings and 
four pence, and afterwards 'the owner built a corn mill 
upon the ſame; it was adjudged that he ſhould pay no 


. tithes for the corn mill, becauſe the land was diſcharged 


by the modus. 2 Ju. 490. | 

(3) By non-payment of the conſideration, or payment 
of Wes in kind, for ſo long a time, as to deſtroy the 
poſſibility of making proof that ſuch cuſtom or preſcrip- 
tion was: but an interruption for ſome ſhort time only, 
will not diſcharge it; eſpecially if made by the leſſee, to 
the prejudice of the leſſor. Waiſi c. 47. Gibſ 675, 

13. The rule is, that the modus is to be ſucdfor in the 
eccleſiaſtical court, as well as the very tithe; and if it be 
allowed between the parties, they ſhall proceed there; but 
if the cuſtom be denied, it muſt be tried at the common 
law; and if it be found for the cuſtom, then a confulta- 
tion mult go; otherwiſe-the prohibition ſtendeth. The 
like is athrmed, in caſe a jury upon an iſſue joined in a 


_ Prohibition upon a modus decimandi, find a different mo- 


dus; ſince a modus is found, they ſhall not have con- 
ſultation. 2 Int. 490. | a 
The principal reaſon why the courts of common law 
prohibit the ſpiritual court from trying ol modus's, are, 
that whereas every modus is leſs than the real value, the 
rule of the canon Jaw eis, that Jefs than the real value 
{hall not be taken, and that a cuſtom to the contrary is 
void; and that the eccleſiaſtical and temporal laws differ 
in 


yenty 


mo- 
ation, 
ue in 


when 
many 
arden 


ig for 
mills 
mill; 
„and 
e was 
n and 
that 


ed of 


tithes 
'S and 
mill 
ay no 


arged 


ment 
y the 
(crip- 
only, 
ee, to 
in the 
it be 
; but 
1 Mon 
fulta- 

The 
in a 
t mo- 
con- 


n law 
3 
2, the 
value 
ary is 
difer 


111 


Tithes. 

in the times of limitation, forty years or under making a 
good cuſtom by the ecclefiaſtical laws, whereas by the 
temporal laws it muſt be beyond the time of memory. 

Gibſ. 691. Þ 2950 | 
But the ſpiritual courts have commonly allowed and do 
allow pleas of modus decimandi; and the averment in the 
rohibition is not that they do take cognizance, but that 
the plea hath been offered and refuſed ; which ſuppoſeth, 
that if the plea be admitted, the prohibition ought not to 
go. And accordingly it hath been affirmed-by Doderidge 
and others, that the ſpiritual court may as well try the mo- 
dus, as the right of tithes, and that a prohibition is not to 
be granted, till the ſpiritual court either refuſe to admit 
the plea, or proceed to try it by methods different from the 


rules of the temporal law, as to the time of limitation, or 
number of witneſſes, or the like. And where lord Coke 


contended for the contrary doctrine, it was declared by 
Kelynge and Twiſden, in the caſe of the biſhop of Lin- 
coln againſt Smith, that in cuſe one libel for a modus deei- 


mandi, if the ſpiritual court allow the plea, they may try 


it. G1. 691. 

But, notwithſtanding, it ſeemeth now to be clearly 
ſettled, that if a modus decimandi be ſued for in the ec- 
clefiaſtical court, a prohibition lies to ſtop the trial of it, 
if the modus be denied; and the reaſon is, not upon the 
account that the ſpiritual court wants juriſdiction, but 
in regard of the notion the temporal law hath of cuſtom, 
different from the ſpiritual : And ſeeing that every modus 
is due by cuſtom, it is the common law only that can 
determine, what time and uſage with us ſhall be ſufficient 
to create ſuch euſtom, that is, time beyond all me- 
mory to the contrary, Whereas by the ſpiritual law, 
ſometimes ten years, ſometimes twenty, they will adjudge 
ſufficient to create a cuſtom. And prohibitions 1n ſuch 
caſes are granted, not becauſe the ſpiritual court hath 
not juriſdiction of the matter, but in reſpect of the trial 
which is to be by the temporal law only; and if upon 
the trial it be found for the modus, the proceedings ſhall 
go on in the ſpiritual court; if againſt the modus, the 
prohibition ſhall ſtand. Maiſ. c. 56. 

But if in the trial of a modus, the defendant permits 
the ſpiritual court to proceed: to ſentence, he is then too 
late to come for a prohibition ; becauſe it is only for de- 
felt of trial, and not for defect of juriſdiction: but a 
man is never too Jate for a prohibition, where it is for de- 
fect of juriſdiction. Bunb. 17. 
| Ee 2 Ro heram 
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n and Fanſbato, March 25, 17483 On a ſuit 
inftiquted i in the eccleſiaſtical court for ſubtraction of tithes, 
the defendant there, without pleading any diſcharge, 
brings a bill to eſtabliſh a modus. The anſwer to the 
bill does not admit it. And he now moved for an in- 
junction to ſtay the proceedings in the eccleſiaſtical court, 
upon the bare ſuggeſtion of a modus by his bill. By the 


lord chancellor Hardwicke: If I ſhould grant this in- 


junction, I ſhould make a precedent for tripping up the 
heels of two courts, the eccleſiaſtical court, and a court of 
common law. The eccleſiaſtical court have a right to re- 
tain ſuits for tithes, whether at the inſtance of a ſpiritual 
perſon, or lay impropriator. There may be a ſuit alſo in 
that court for a modus, as well as for tithes in kind. The 
defendant likewiſe may plead a modus there; if admitted, 
the eccleſiaſtical court may go upon the modus; if de- 
nied, the eccleſiaſtical court cannot proceed, for defect of 
trial; and if ſo, it is the common ſuggeſtion for a prohi- 
bition in the court of king's bench; but if you come there 
for a prohibition, you mult firſt ſhew the modus has been 
pleaded in the eccleſiaſtical court, and denied there: And 
no other court has the cognizance bf it but the court of 
king's bench. And therefore I will not make ſuch a pre- 
cedent, as by a fide wind will take away the juriſdiction of 
both courts at once.—And--the motion was denied. 


3 Atk, 628. 
. the ſeveral particulars tithable. 


I. Corn and other grain, as beans, peaſe, tares, 
vetches. 


It. Hay and other like herbs and Nee as ever 
rape, woad, broom, heath, furze. 


NL Agiſiment or Papurage. 

IV. Mood. | 

J. Flax and hemp. 

VI. Madder. 

VII. Hops. 

VIII. Rools and ated berbs and fel; as tur- 
nips, parſl:y, cabbage, ſaffron, and fuch like, 

1X Fruits of trees, as apples, Pears, acorns. 
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X. Calves, colts, kids, pigs. 

XI. Wool and lamb. © 

XII. Milk and cheeſe, 

XM. Deer and contes, 

XIV. Fowl. 

AV. Bees. 

MI. Mills, HR! and other perſonal tithes. 


J. Corn and other grain, as beans, peaſe, . 
velc bes. 


I, ORN:- is a prædial, great tithe ; and is tithable corn. 


according to the cuſtom of the place; and is 
commonly tithed by the tenth ſhock, cock, or ſheaf, 


where the cuſtom of the place is not otherwiſe. God. 


393- 
Of common right, the owner of the corn ought to cut 


down and prepare the ſame, and to make it up into 


ſheaves, cocks, or ſhocks; and if the owner refuſe to do 
it, the parſon may ſue him for the ſame in the ſpiritual 
court; but then the ſuit ought to be ſpecial, for not 
ſetting them forth in cocks, and not generaily for not 
ſetting them forth. But having made the corn into 
ſheaves, he is not bound to ſet it up in heaps, unleſs 
the cuſtom of the place oblige him thereunto. Wat. 
Cc. 4 

If a preſcription be, to pay certain ſheaves of corn for 
all tithes of corn, this is no good preſcription ; for 
the pariſhioners ought to make it into ſheaves ; and there- 
fore part of his duty in kind, cannot be in ſatisfaction of 
the reſidue. IYatf. c. 49. 

If the cuftom of the place be, to meaſure forth to the 
parſon the tenth part of the corn whilſt growing upon 
the land; it ſeemeth that this manner of tithing ought 
to be obſerved: or if the cuſtom be, that the parſon 
ought to have for his tithe of coin, the tenth land of 
corn, beginning at ſuch land as is next to the church, 
this cuſtom is good: but when in ſuch caſe the narith= 
ioners by covin, to defraud the parſon, did not manure 
and ſow ſuch lands (the corn of which would by the 
cuſtom be to the parſon) ſo ſufficiently as their other 

Ee lands, 
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lands, and the parſon therefore did ſue in the ſpiritual 
court generally for_ the tenth ſheaf and ſhock, and a 
prohibition was awarded becauſe it was ſaid that the par- 
ſon might have his remedy at the common law for the 
fraud ; yet afterwards in the ſame caſe a conſultation 
was granted, Wray chief juſtice: ſaying, that this cuſ- 
tom was againſt common reaſon. Wat. c. 49. 2 P. 
Mill. 569. 

If the cuſtom be, that if the odd ſheaves or ſhocks, 
under the number of ten, ſhall not be tithed, by reaſon 
that they ſet up the tithes in heaps or ſhocks, which of 
common right the owner of the corn is not bound to do; 
the owner is not bound to divide the ſaid ſheaves or 
ſhocks, and ſet forth the tenth thereof, for that ſuch 
cuſtom upon ſuch conſideration is good, Watſ. c. 49. 

Balks and metes. 2. It is laid Gown in all the old books, that tithes are 
nat to be paid for the herbage of meres or balks in corn 
fields; but that the ſame are freed thereof by the common 

. law and cuſtom of the realm. 2 In}. 652. 

. 3. So, it is ſaid, no tithes ſhall be paid for hay which 
groweth upon headlands, where the horſes and plough 
turn when the land is ploughed, if there be alledged a 
cultom not to pay this, and alſo it be averred that the 
headland 1s only ſufficient to turn the plough. 1 Koll's 
Abr. 646. 

Stubble, 4. So, if a man pay tithes of corn, it is ſaid, he ſhall 

| not pay any tithes for the ſtubble which groweth the ſame 
year upon that land, tho' the ſame be cut for thatch or 

other uſes. 2 Inf. 652. 1 RolPs Abr. 640. 

5. So, if a man pays tithe of corn, he ſhall not pay 
any tithes for the after. paſture of that land for that ſame 
year, nor for agiſtment in ſuch after-graſs. 1 Roll“, 
r. 641. 

[ Nevertheleſs, notwithſtanding theſe great authorities, 
the modern determinations in equity are directly contrary ; 
for that the balks and meres, the headlands, ſtubble, and 
after eatage, are as much a part of the increaſe of that 
ſame year as the corn or hay.] 

Tares eut to ſec! 6. A preſcripticn may be within a pariſh, that by 
cattle. reaſon they have not ſufficient meadow for milch kine and 
draught cattle, they have uſed to cut ſome of their tares 

green, and give them to the aforeſaid ſtock, and to be 

diſcharged of tithes for the ſame ; and this is a good 

cuſtom and conſideration, for that the parſon hath an 

advantage thereby as well as the pariſhioner, namely, in 

the tithe milk, and manuring of the other corn land ; * 

the 
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the matter is, the want of meadow and paſture; and the 
ſurmiſe is as if it had been ſaid, that for want of meadow 


_ 


and paſture, they have uſed to eat their meadows with 


their plow cattle, and for ſo much as they did eat to pay 
no tithes. Watſ. c. 49. Bunb. 279. | 
So if a man, according to the cuſtom of the country 


doth ſow his land to feed his horſes for tillage, and the 


uſe hath been to ſuffer the horſes to be fed upon the land 
without any mowing of the grain; the parſon ſha!] not 
have any tithes thereof, becauſe it is no more than paſ- 
ture for his horſes. Matſ. c. 49. 

7. If a man gather green peaſe to ſpend in his houſe, 
and there ſpend them in his family, no tithes ſhall be 
paid for the ſame; but if he gather them to ſell, or to 
feed hogs, there tithes ſhall be paid for them. 1 Koll's 
Ar. 647. Deg. p. 2. c. 3. 8 

It hath been diſputed, whether the tithe of beans and 
peaſe, gathered by the hand, and ſold for man's food, is 
a great or ſmall tithe. As in the caſe of Sims, vicar of 


Beans and peaſe, 


4 


Eaſtham in Eſſex, againſt Bennet and Johnſon, occupiers 


of lands within the ſaid pariſh, and Miltes and Hitch, im- 
propriators of the rectory of the ſaid pariſh; Dec. 6. 
1762. Mr Sims, the vicar, brought his bill in chancery 
in the year 1756, ſetting forth, that by the endowment 
of the vicarage he is intitled to the tithes of gardens and 
curtilages, and all forts of tithes, except the tithes of 
ſheaves and hay and mills [præter decimas gar barum et 


fant et molendinorum ad ventum]; that the defendants Ben- 


net and Johnſon, holding ſeveral parcels of land in the ſaid 
pariſh, did in the ſame year cultivate ſeveral pieces of ſuch 
land with beans and peaſe, of ſuch ſort as are generally 
uſed for the food of man, which they gathered in the 
months of June, July, and Auguſt, by the hand in the 
field, by plucking them from the ſtalk whillt green, and 
fent the ſame to market, and fold them for the food of 
man accordingly ; and inſiſting, that by the gathering 
beans and peaſe by the hand, ſo cultivated as aforeſaid, he 


the ſaid Sims, as vicar, by virtue of the ſaid endowment, - 


became intitled to the tithe thereof, and that no tithe 


ought to be paid for the ſame to the impropriator, nor 


ought beans and peaſe fo cultivated and gathered by the 
hand, by plucking from the ſtalk whilſt green, to be con- 


ſidered as part of the tithes appropriated to the rectory. 


To this bill the defendants put in their anſwers. And 
the defendant Bennet ſaid, that in the year 1756, he 
lowed thirteen acres or thereabouts with pcaſe and beans, 
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in the open fields in theſaid pariſh, and believed that in 
June, July, and Auguſt in the ſame year, he gathered 
ten acres and a half or thereabouts of the ſame by the 
hand in the field, by plucking them from the ſtalk whilſt 
they were green, and fold them in a cart by retail by 
pecks and ſmaller quantities, in and about the pariſh of 
Eaſtham, and in the ſtreets of London, and the remain- 
der of ſuch peaſe and beans were gathered into the barn 
and threſhed. And the defendant Johnſon ſaid, that he 
ſowed five acres of beans and peaſe in like manner, and 
part thereof he plucked by the hand when green, and 
ſold the ſame in London ſtreets and at market, and ga- 
thered and threſhed the remainder in the barn. . And 
both the ſaid defendants ſaid, that all their ground in the 
ſaid pariſh, ſowed with peaſe and beans in the ſaid year, 
was ploughed for that purpoſe, and no part thereof was 
dug with a ſpade except under or near the hedges, where 
the ſame could not be ploughed, or in ſuch places as 
were too wet to be ploughed ; and that the tithe of all 
beans and peaſe, whether gathered green or otherwiſe, 
having been always paid to the rector, and eſteemed to 
belong to him, they had therefore compounded with the 
impropriators for the ſame, and hoped they ſhould not be 
compelled to account alſo with the vicar: for the ſame 
tithes. The defendants Wilkes-and Hitch, in their an- 
wer, inſiſted on their right as impropriators. Witneſles 
were examined on both ſides. Several of whom depoſed, 
that ſuch peaſe and beans as are uſed for the food of man, 
had been cultivated in the fields and grounds of the pariſh 
of Eaſtham, only for about thirty years paſt, and were 
cultivated and gathered green off the ſtem, as uſually done 
in a garden (ſave only that in the field the plough hath 
been generally uſed and in the garden the, ſpade), and in 
rows, but in a different manner from thoſe planted and 
ſowed in fields in the common courſe of huſbandry for 
provender and not for man's food. And one of the wit- 
neſſes, Mr. Wyat, vicar of the pariſh of Weſtham (ad- 
joining to that of Eaſtham), ſaid, that in the year 1753, 
he commenced a ſuit in chancery againſt the impropriator 
and others of his ſaid pariſh for ſuch tithes, and that the- 
then lord chancellor decreed in his favour, and he hath 
enjoyed the ſaid tithes ever ſince. On hearing, the lord 
keeper Henly decreed, Nov. 10, 1760, that the vicar's 
bill ſhould be diſmiſſed, without coſts, Upon this, Mr 
Sims appealed to the houſe of lords, ſetting forth the 
following reaſons. 1. It is admitted by the reſpondents, 

N | that 
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that if the tithe of beans and peaſe, cultivated in a gar- 
den-like manner, and gathered by hand whilſt green, is 
a ſmall tithe, the ſame is not included in the exception 


out of the vicar's endowment, Many arguments may be 
offered to prove it ſuch. The quality of all tithes is to 
be determined at the time of ſeverance when the right 
accrues. The fame thing which produces a great tithe 
in one ſtate and mode of culture, produces a ſmall tithe 
in another. If clover is cut for hay, it is conſidered as 
a great tithe ; when ſuffered to grow for ſeed, it is con- 
ſidered as a ſmall tithe. This is alſo the caſe of tares; 
when cut green, they are referred, to the claſs of ſmall 


. tithes; when matured and dried before cut, they are re- 
ferred to the claſs of great tithes. The tithe in queſtion 
is certainly not a tithe of corn or grain; and it bears 
two marks of a ſmall tithe ; the one, that it is in the na- 


ture of a garden tithe, being diſtinguiſhed out of the de- 
ſcription, nat by difference of culture, but merely by the 


| locality of ſetting beans and peaſe in fields: the other, 
that it is a new and modern culture. 2. Suppoſing the 


tithe in queſtion to be a great tithe ; ſtill the vicar was 
intended to be endowed with it, becauſe it is not in- 
cluded in the exception out of his endowment. Peaſe 
and beans plucked by the hand, whilſt green, from the 
ſtem, however cultivated, or wherever planted, can never 
be tithed under the deſcription of decimæ garbarum. 
Spelman in his gloſſary interprets garba to be faſciculus 


either of fruits or wood. Du Freſne calls it ſpicarum 
manipulus. And Matthew of Weſtminſter ſaith, frumemi 
manipulus quem patriæ lingua dicimus ſheaf, gallice vero gar- 
bam. But the tithe in queſtion cannot fall under the 
meaning of the word garba, being ſet out and taken by a 
meaſure totally different. 3. It doth not ſeem an ob- 


jection of weight to the appellant's demand, that if tithes 


are paid to the vicar for pzaſe and beans gathered green, 


another tithe will be claimed by the rector, when the 
ſtalks ripen and are cut down, by which means a double 
tithe is ſaid to be payable for the ſame thing. This will 


appear otherwiſe, when the matter is conſidered not in 


the light of paying two tithes for one thing, but of di- 
viding the ſame tithe between two different owners, ac- 
cording to the grant of appropriation. The vicar will 
have his tithe of what is actually gathered green, and the 


rector of what is left, after it ſhall be cut down, 4. It is 


ſubmitted to be an objection of as little weight as the ob- 
jection juſt anſwered, namely, that in conſequence of the 


appel- 
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appellant's reaſoning, the farmer will have it in his 
power to determine the property of tithes between rector 
and vicar, from the manner or place of culture, or time 
of gathering. But this is a contingency, which attends 
this ſort of right; the occupier being allowed by law to 
cultivate his lands, as he and the landlord ſhall think pro- 
per; which makes tithes in their own nature, a fluctuating 
and uncertain inheritance, On the other hand the 
reſpondents hope the decree will be affirmed, for theſe 
(amongſt other) reafons. 1. Becauſe a vicar cannot 
claim tithes of any kind but by endowment, or by 
uſage (which ig only evidenee of an endowment). In this 
eafe, there is no evidence of uſage ; and therefore if the 
vicar is not intitled to the tithes in queftion under the 
endowment, he is not intitled at all. But, 2. By the en- 
dowment, the tithes in queſtion are excepted out of the 
grant to the vicar; for the words decimæ gorbarum, in the 
exception, have been always conſidered as technical 
terms, appropriated to, and deſcriptive of gre't tithes, 
and to diſtinguiſh them from ſmall tithes. And gr in 
its ſignification comprehends peafe and beans grown in 
fields, as well as all other ſorts of corn and grain growing 
in helds. So that peaſe and beans are in their own na- 
ture a great tithe, and excepted out of the vicar's endow- 
ment in this caſe, under the name of garbæ. 3. As to 
the objection, that in the preſent caſe, the peaſe and 
beans being plucked green, and fold for the food of man, 
they are applied to the fame uſe as beans and peaſe grow- 
ing in gardens, which are a ſmall tithe ; and that this 
tithe ought to take its denomination from the uſe the 
thing tithable is applied to, and therefore is a {mall or vi- 
carial tithe, and not within the meaning of decime gar- 
barum : It is anſwered, that all the caſes relative to tithes, 
taken together, ſerve to prove, that the law denominates 
and adjudges tithes to be great or ſmall, according to the 
nature of the thing, and not from the mode of cultiva- 
tion, or uſe to which the thing is applied. And therefore 
m this caſe, the application of the peaſe and beans in 
queſtion for the food of man, they nat being nor falling 
under the denomination of tithes of gardens, technically 
called decime hortorum, ought not to convert the tithes in 
queſtion into ſmall tithes. And, after a full hear- 
ing, Deo. 6th and 7th, 1762, the lords affirmed the 
decree. ” 
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1. no. and aber like herds aid 3 as clover, 


rape, woad, broom, heath, furze. 


T. By a conflieunicn of archbiſhop Winchelfea, it is 
ordained, that the tithes of hay whereſoever it groweth, whe- 
ther in large i meadows or ſmall, or in the highways, ſhall be 
demanded and (as is expedient N ſhall be paid to the church. 
Lind. 191. 


In ibe highways] In 8 : But in a conſtitution of 
Gray archbiſhop of York, from which this conſtitution 
is taken and in a great meaſure copied, it is in cheviſis, in 
the fore acres, or heads of the ploughed land; (altho' 
the common law, as it hath been ſaid, will not odrnic of 
this.) Johnſ. Winch. 

It hath been reſolved, that if a man cut graſs, and be- 
fore it be made into bay, but only put into ſwathes, he 


carrieth and giveth it to his plough cattle for their ne- 


ceflary ſuſtenance, not having ſufficient for their ſuſte- 
nance otherwiſe z no tithes ſhall be paid thereof. 1 RolPs 
Abr. 645. Bunb. 279. 

But in tbe caſe of Webb and Warner, M. 2 J. when 
the inhabitants of divers marſhes and ſenny lands, who 
uſed to gather a rough hay, called fenny fodder, for want 
of ſufficient graſs to ſuſtain their beaſts in winter, alledged 
that they did this for the ſuſtenance of their beaſts and 
the better increaſe of their huſbandry, and ought there- 
fare to be freed from the payment of tithes ; the court 
held, that this ſurmiſe was not ſufficient, for one may 
not preſcribe i in non decimando; and in that it is alledged 
they beſtow it upon their cattle there, that is not any 
cauſe of diſcharge ; for ſo. they may preſcribe for corn 


ſpent in their family, or for corn given for provender 


to their cattle ; whereby no tithes ſhould be paid. Cro. 
fa. 47. 


Hay is a prædial, great tithe; and is to be tithed in 


ſwathes, windrows or cocks, as the cuſtom of the place 
is. God. 412. 

Of common right, it ſeemeth that graſs is tithable 
when it is put into graſs cocks, and not before; for that 
then the tenth may be ſevered from the nine parts. Watſ. 
c. 49. 

In the caſe of Fox and Ayde, E. 1729, in the chan- 
cery; it was objected, that the pariſhioners de jure 
ought to make their tithe graſs into hay. But the lord 

chan- 
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chancellor King declared the law to be otherwiſe, and 
interrupted the counſe} when they began to ſpeak to this, 
ſaying that al} which the pariſhioners were bound to do 
was, to cut down the graſs and divide it into ten parts, 
after which the parſon was to make it into hay; and that 
this had been ſo reſolved in a Devonſhire caſe (the caſe of 
one Reynolds). 2 P. Will, 520. 

Vet in the notes upon the ſaid caſe, by the editor, it 
is obſerved, that it is called the tithes of hay, and not of 
graſs: and ſo is the aforeſaid conſtitution. 

But whatever the owner is obliged to do of common 


right, the cuſtom of every place is to be obſerved; and 
. therefore, if the cuſtom be to meaſure out the tenth part 
of the graſs ſtanding for the tithe thereof, and that the 


parſon ſhall cut and make it, this is good. And in this 
and all other cafes, when the tithe of the graſs is ſet 
forth, and the'owner is not bound to make the parfon's 


tithe into hay; the parſon de jure may make the graſs 
into hay upon the land on which it grew, altho' the uſage 


time out of mind hath been to the contrary: And it is 
needleſs for the pat ſon to alledge a cuſtom for the doing 
of it. Fatſ. c. 

Fhe finding firaw for the body of the charred; is no 


. diſcharge from tithe hay, becauſe it is no advantage to the 


parſon, who is not charged with the repairs of the church, 
Cro. El:z, 276. 

"But a meadow in the pariſh, of which the parſon and 
his predeceſſors had been ſeiſed time out of mind, was 
judged a good conſideration for the pariſhioners to be dif- 


_ Charged of tithe hay; for it ſhall be Tiferiged, that it 
Was originally given on that account. 1 RelP's Abr, 


649. 


2. Rolle fays, that of after wed, that is, the ſe- 


cond mowth, tithes ſhall be paid de jure, without a ſpe- 
cial preſcription to be diſcharged by payment of the tithes 
out of the firſt mowth, and then it ſhall be v.18 
1 Nells Abr. 640. 

But Sir Simon Degge ſays, that tithes are not to be 
paid of the aftermaths of meadows : But if the meadow- 
ing be fo rich that there are two crops of hay got in one 
year, there the parſon ſhall have tithe as well of the latter 
as of the former crop. Deg. p. 2. c. 3. 

But if the occupier of the land can preſcribe, that in 
conſideration the owner doth make the firſt tonſure into 
good and ſufficient hay, and ſet it forth in 'cocks ſuffi- 
ciently dried, then he ſhall be diſcharged of the tithes of 


the 


. 


w ww 


the aftermowth ; this is a good preſeription and diſcharge, 


hay, it was decreed, that he was thereby intitled to clo- 


| plaintiff Wallis, who was tenant or farmer under the im- 
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by reaſon of the labour and:coſts he beſtowed i in making 
the firſt tonſure into hay. Boh. 46, 47. 

Or if the preſcription dez to be diſcharged of the tithe 
of the aftermowth, only upon conſideration that they have 
uſed time out of mind to cut down the graſs of the firſt 
mowth, and the ſame to tedd and ſhake abroad, and the 
ſame graſs ſo diſperſed and caſt abroad to gather into weaks 
and windrows, and put. it into ſmall. cocks at their own þ. 
colts ; this is ſufficient, tho it be not. made: into «ave 
hay.. Crit fs $245) 

And in the caſe of Norton — B 7. 91. it was ſaid 
by Treby chief juſtice, that tithes are not payable for 
aftermowth de jure; and therefore it is but form to lay a 
cuſtom to be diſcharged of tithes of aftermowth, in con- 
ſideration of making the former mowing into hay; for 
tithes are payable only of things renewing once in the 
year. L. Raym. 242 

So it hath been ſaid, if a- man pay tithes of hay, Aﬀter-eatages 
that no tithes ought to be paid de jure afterwards for the 
paſture of the ſame land for the ſame year; for he thall 
not pay tithes twice in a year for the ſame thing: for the 
after paſture is only the relicks of the hay of which he 
hath paid tithes before. 2 nf. 652. 1 Naoll's Abr. 640. 

Nor for agiſtments in ſuch after graſs. 1 Rol{s Abr. 
640. Bunb. 1, 7. 

[But, as was before obſerved, the modern . 
tions in equity will not allow of theſe diſtinctions; for 
the after- mowth or after-eatage are anon part of 
the increaſe of that ſame year. 7] 

4. Dr Watſon ſays, the tithes of clover graſs {hall go Clover. 
to him that hath the tithe hay. arſe c. 39. 

And in the caſe of Franklyn and the maſter and brethren 

of St Croſs, T. 1721; the vicar being endowed of tithe 


ver, ſaint foin, and rye grals; which are ſpecies of hay 
that is the genus. Bunb. 79. | 
But the ſeed of clover is in its nature a ſmall tithe. 
Watf. c. 49- 
hus in the caſe of Wallis againſt Pain * Underhill, 
H. 1738, a bill was exhibited in the exchequer by the 


propriator of the great tithes in the pariſh of Prittlexwell in 
Kent, and inſiſted that the defendant Pain ſowed a field 
with clover, which was cut for hay, and that he-let the 
aftermath grow for ſeed which was cut and threſhed for 

ſeed, 
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feed, of which the plaintiff ought to have the tithe as a 
great tithe. The defendant. Pain inſiſted, that he had 
paid the plaintiff for the tithe. hay of his clover; and 
that the aftetmath of clover ſtood: for ſeed; ' which was a 
ſmall-tithe, and payable. to the vicar. . And Mr Underhill 
the vicar, inſiſted upon the tithe of clover ſeed as a vi- 
carial or ſmall tithe. By the depoſrtions of ſeveral wit- 
neſſes it appeared, that the difference between clover cut 
for hay, and that cut for ſeed, is conſiderable; when 
made into hay, it is cut while the graſs is green, and fit 
for cattle to eat; when cut for ſeed, it ſtands till the 
ſtalk is good for little or nothing, and the ſeed is the only 
thing of value or regarded. It was argued for the plain- 
tiff, that lover ſeed is in the nature of it a great tithe, 
and therefore due to the plaintiff; for as tithe hay is due 
to him, the ſeed of that hay muſt of conſequence belong 
to him alſo; that where the parſon is intitled to tithe 
hay, he will be intitled to the hay made of clover, as 
well as of other graſs; and if to the hay, likewiſe to 
the ſeed. On the other ſide it was inſiſted, that clover 
ſeed is in its nature a ſmall tithe; that the tithe of no 
ſeed was ever looked on as a great tithe; and as to what 
was ſaid that the ſtalk and feed ſhould go together, it is 
frequent that the ſeed or fruit of trees goes to the vicar, 

when the tree goes to the parſon: wood is always rec- 

koned a great tithe, and goes to the rector, unleſs the 

vicar be ſpecially endowed with it; but acorns, as well 

as the fruits of all other trees, were always held as ſmall 

tithes. Lord chief baron Comyns delivered the reſolu- 

tion of the court: That by the canon law, as long as 

the diſtinction hath been made between great and ſmall 

tithes, which is as ancient as appropriations to the reli- 


gious houſes, who uſually engroſſed the great tithes, but 


left the ſmall tithes to the curate, all ſeeds have been 
reckoned as ſmall tithes. The common law ſeems to 


follow the canon law in this point. And all the reſolu- 


tions relating to tithes which proceed from things newly 
introduced into England, have held them to be ſmall 
tithes; as ſaffron, woad, flax, hops, tobacco. As to 


© Clover ſeed, there doth not appear to have been any ex- 
preſs determination in this point: But it is a ſeed, and 


all ſeeds are mentioned as ſmall tithes. It is true, that 
clover graſs made into hay is of the nature of all other 


graſs made into hay, and conſequently muſt belong to the 
parſon, or other who is intitled to tithe hay; but it 
does not follow, when it ſtands for ſeed, and is not made 


into 


Tithes. 
into hay, that the ſeed may not be ſmall tithes. Rape 
ſeed, caraway ſeed, turnip: ſeed, muſtard feed are ſmall 
tithes; but if the 3 be growing with other graſs and 
made into hay, it would be great tithe.” And all the 
barons agreed in opinion, that the plaintiff's bill ſhould 
be ciſimilſed. Baron Parker ſeemed to doubt, as it par- 
took of the nature of the ſtalk, from whence it was ken. 
Compns 633. 

And it hath been decreed; ſince this caſe, that — feed 
of clover is a ſmall rithe., Bund. 344. 

A modus may extend to clover, although of late only 


brought into England; if the modus be aa as covers 
all tithes of hay. Bunb. 20. 


5. Rape ſeed, is a ſmall tithe. It has not Bake ſown Rape ſeed, 


many years in large quantities in this country. And I 


do not find or know of any judicial determination concern- 


ing this particular ſpecies of tithe. The method of cul- 
tivation of rape ſeed is this: It is ſown in Auguſt or Sep- 
tember; and ſuffered to grow till the ſeed is quite ripe; 
and. then it is cut down, with the greateſt care, and if 
poſſible in calm weather, with ſiekles, left any of the feed 
ſhould drop from the. pods, and be Joſt upon the ground. 


And for the fame reaſon it is never bound up with theaves, ; 


or made into hattocks: but, as ſoon as may be, it is 
gathered upon a large cloth, brought into the field for 
the purpoſe : and upon ſuch. cloth is threſhed and dreſſed; 
and then the ſeed is removed out of the field in ſacks or 
bags. The ripeneſs of the ſeed when proper for cutting, 
and the ſmallneſs of it, renders this method of cultivation 
abſolutely neceſſary; for if it was to be bound up in 
ſheaves, or gathered into heaps, and then removed in 
carriages or otherwiſe out of the field to be threſhed and 
drefled, a great part of the feed would be ſhaken and 
loſt, which would not only be a damage to the owner, 
but alſu to the land, ſor the ſhaken ſeed would oe 
again, and ſpoil the future crop of grain. 

It is uſual for the occupier of the land to agree with 
the owner of the tithe, for the tithe of rape ſeed at ſo 
much an acre. 

It never has been determined, in what manner the ne 
of rape ſeed ſhall be ſet out by the occupier of the land, 
where he does not agree to pay a compoſition for it. But 
the better opinion ſeems to be, that it ſhould be ſet out 
by meaſure in the field, after it is threſhed and dreſſed; 
as, from the manner of its cultivation, the. owner of the 
tithe cannot fooner remove it from the land; and as he 

has 
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Woad. 


Fern. 


| Heath, Furze, 


Broom, 


| af is a ſmall tithe: as was agreed by all the mo 


Tithes. 


has no right to enter upon the land for any other purpoſe 


than to take away his tithe, which in this caſe is not 


capable of being taken . before it is ee and 


dreſſed. . 
6. Woad growing in the nature of an herb, the tithe 


tices, in the caſe of Daal and Tindal, H. 1 Car. 
Car. 28. 
7. No tithes ſhall be paid of fearn. 2 Infl. 652. 

8. It is ſaid, that for heath, furze, and broom, tithe 
ſhall be paid; unleſs the party ſet forth a preſcription or 


ſpecial cuſtom, that time out of mind there hath been 
paid milk, calves, or other tithes, for the cattle that have 


10. 


been kept upon the ſame lands; in which caſe they ſhall 


Agiſtment, 
what. 


Agiſtment a 


ſmall tithe, 


Due de jure. : 


Mood b. 2. c. 2. Bob. 53. 


not pay tithes. God. 413. Gibſ. 68. 

Alſo if they be burned in the owner's houſe kept for 
huſbandry within the .pariſh, they may be diſcharged, 
But otherwiſe if fold, 


Boh. 53- 
So in the caſe of Rolfe and Harding, AM. 12 An. It 


was admitted, that no tithes are due for furze ſpent upon 
the premiſſes; but for furze cut into faggots and ſold, 


it was decreed by the lord chancellor Harcourt, that 
tithes en be paid. Vin. Diſmes. Z. 31. 


. Agiftment or paſ urage. 


1. Agiſiment is the keeping or eee of ſheep, 


and of any kind of cattle, whether beaſts or horſes :+ And 
the tithe of agiſtment is the tenth part of the value of the 
keeping or depaſturing of ſuch ſheep, beaſts, and horſes, 
as are liable to pay it. And it is fo called from the 
French geyſer, giſier, [jacere] to lie; becauſe the beaſts 
are levant and couchant, that is, lying and riſing. 
2. In the caſe of the vicar of Kellington againſt the 
maſter and fellows of Trinity college and others, the vi- 
car, being .intitled to all the ſmall tithes, claimed by 
virtue thereof the tithe of agiſtment. And by the Jord 
chief baron Parker; There is no doubt at this day, but 
that agiſtment tithe; is a ſmall tithe :1 And the ſame was 
_ decreed to the vicar accordingly. 1 TVilſon. 170. 
3. This tithe, being the tenth part of the value of the 
produce of the land, is due of common right; becauſe 
the graſs, which is eaten is de jure tithable, and muſt 
have paid tithe if cut when full n L. Raym. 1 37. 
2 Salk, 655. 2 Iaſt. 65 1. 
10 | 4. The 


and 2 


cattle 
of an 
wiſe : 


Ar. 6 


Tithes. 


4. The genera] rule is, that this tithe is to be paid for For what cattle. 


beaſts agiſted for hire; or for dry or barren cattle, that 
do otherwiſe yield no profit to the parſon: and not for 
cattle which are nouriſhed for the plough or pail, and fo 
employed in the ſame pariſh; becauſe the parſon haih 
tithe for them in another kind. 2 l. 652. Dig. p. 2. 
c. 5. 
But if a foreigner that lives in another pariſh depaſtures 
ground with cattle bred for the plough and pail, to be 
employed in a foreign pariſh; he ſhall pay tithe for the 
agiſtment of ſuch cattle. Deg. p. 2. c. 5. L. Raym. 
129. | 

Ao if the ſame cattle are turned off to be fatted, and 


are grazed, there tithes of agiſtment ſhall be paid; ſince * 


they are no way beneficial to the parſon in any other 
tithes. And ſo of cows after they are become barren, 
and are fatted for ſale. Gib. 676. 

The like is to be ſaid of horſes; that while they are 
kept for the uſe of huſbandry, no tithe ſhall be paid: but 
if horſes be kept for ſale, or to carry coals, or for the like 
offices which are profitable to the owner, and not pro- 
fitable to the parſon, tithe ſhall be paid for them. G4/; 
676. 
Tu ſaddle horſes ſhall pay no tithes, no more than 
cattle for the plough and pail, or cattle killed for the uſe 
of a man's own family; in reſpect of the profit that other- 
wiſe accrues to the parſon from theſe. Bunb. 3. 1 Rolls 
Abr. 641. 5 

But if they be horſes of travellers or others taken in as 
gueſt horſes; it is agreed by all, that tithe of agiſtment 
is due, becauſe no profit otherwiſe accrues to the parſofi 
from them. Gib. 682. | | 

In the caſe of Thorp and Bendlowes, in the exchequer, 
T. 1762. Thorp, as rector of Houghton in the county of 
Durham, filed his bill againſt Bendlowes (amongſt other 
things) for the tithe agiſtment of his coach horſes, ſug- 
geſting that the horſes were not kept for pleaſure only, 
but that the defendant made a profit of them, by em- 
ploying them to fetch his coals at ten miles diſtance out 
of the pariſh, and in leading manure, bricks, and wood 
from the pariſh of Houghton to the defendant's lands in 
the pariſh of Darlington, which is the next adjoining pa- 


| riſh. Which fact was proved in the cauſe. The de- 


fendant by his anſwer inſiſted, that the horſes were kept 
for his coach, and for pleaſure only, and were not liable 


| to pay any tithe for agiſtment as barren and unprofitable 
Vor, III, Ft cattle, 
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For what lands. 


Litl es. 


catt'e. The court were unanimouſly of opinion, that 


coach horſes were liable to pay tithe of agiſtment, and de- 
creed the defendant to account for the ſame, and to pay 
the plaintiff his coſts. Es 

5. It hath been ſaid, that if a man pay tithes in kind 
to the parſon, for his lambs, fleeces, and other things, 
going and ariſing upon his paſtures, waſtes or other lands, 
he ſhall not afterwards in the ſame year pay tithes of 
agiſtment for the ſame paſtures, waſtes or other lands, 
1 RolPs Abr. 641. as | 

But in the caſe of Coleman and Barker, E. 1726; where 


the ſuit was for the tithe of agiſtment of ſheep which 


were depaſtured on turnips remaining on the ground un- 
ſevered, it appeared that the defendant had paid tithe 
wool, and after ſhearing time fed his ſheep with turnips, 
by which they were bettered five ſhillings a ſheep; and 
tithes were decreed for the depaſturing of thoſe ſheep, 


Gilb, 231. 


And the HG was decreed in the caſe of Swinfen and 
 Digty, H. 1731. Bunb. 314. 


For in ſuch caſe, the 
ſheep being turned off to be fatted, ceaſe to be profitable 
to the par ſon in any other way. : 

And in the caſe of Bateman againſt Aiſtrup and others, 


in the exchequer, E. 1774, the plaintiff filed his bill 


againſt the defendants, for the tithe of agiſtment of all 
ſheep, from the time when the ſame were Jaft ſheared, 
until they were ſold off fat, or taken out of the pariſh for 
ſale or ſome other purpoſe before the next ſhearing there- 


of; and likewiſe for the tithe of the agiſtment of all bar- 


ren and unprofitable cattle. On hearing of the cauſe, 


it was inſiſted, that the ſheep, for which the tithe of 


agiſtment was here claimed, from the time of their laſt 
ſhearing, till the time they were ſold or removed out of 
the pariſh, had, in the very ſame year paid tithe of their 


wool: That the greateſt part of the time, from their 


being ſo ſhorn and paying full tithe of their wool, till 


they were ſlaughtered, ſold, or removed out of the pariſh, 


they had been kept upon the eddiſh or after-graſs of 
lands, which in the fame year had been mown and paid 
tithe of hay: Or upon turnips or cole, which were 
after-crops, from lands, which had in the ſame year 
yielded a full tithe in kind. And the like arguments 
were urged with reſpect to barren and unprofitable cat- 
tle, But by the court it was unanimouſly decreed, that 
the defendants ſhould account for the tithe of the agiſt- 


ment of all ſheep which were kept, fed, and depaſtured 
. | = on 
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on the lands occupied by them within the pariſh, during 
the time in the bill mentioned, from the time of their 
laſt ſhearing, until they were ſold off fat, or taken out of 
the pariſh, before the next ſhearing thereof; and that 
they ſhould likewiſe account for what was cue to the 
plaintiff for the tithe of agiſtment. of all unprofitable cat- 
tle, So that it was not material, upon what lands 
the ſheep and barren and unprofitable cattle were kept 
whether upon land which had before paid tithe of hay or 
corn in kind in the ſame year, or upon ſummer-eaten 
ground, which had paid tithes in kind for lambs, fleeces, 
and other things: They are all ordered to account to 
the plaintiff for the tithe of their agiſtment. And the . 
decree is founded upon this general principle, that the 
owner of the tithe is intitled to the tenth part of the pro- 
duce of the land or the value thereof; and conſequently, 
as often as there is a new increaſe, ſo often a new tithe 
becomes due. Bateman on Agiſiment tithe. 
6. The tithes for depaſturing unprofitable cattle ought By whom to be 
to be paid by the occupier of the ground, and not by the Paid. 
owner of the cattle. Bunb, 3. Ks 
For it is not due for the cattle, but for the produce 
of the ground on which the cattle are depaſtured, 
7. This tithe has this peculiar difficulty attending it, jn what mannez 
that it cannot be taken in kind. For as it is no other- to be paid, 
wiſe cut or ſevered than by the mouth of the animal, . 


| together with the other nine parts, and conſumed at the 


ſame time, the perſon to whom it is due can only receive 
the value of it. ? „5 Re 
And it hath been faid, where there is no ſpecial cuſtom 
to the contrary, that if this tithe be paid for gueſt cattle 
taken in, the tenth part of the money received is payable 
for agiſtment; if for the owner's cattle, then the tithe 


ſhall be according to the value of the land, after the 


rate of two ſhillings in the pound : for that they cannot 
otherwiſe be valued, or accounted for, becauſe the profits. 
of the lands for which they are paid, ate received by the 
mouths of the beaſts. Watf. c. 50. | 

But this way of eſtimation, according to the value, 
18 only for convenience; for the teath part of the pro- 
duce, and not a ſum of money, Is undoubtedly due 


de jure, 


And this way of valuation, according to the pound 


rent of the land, cannot be any certain rule, eſpecially 
where profitable and unprofitable cattle are depaſtured to- 
ether; it being impoſſible in ſuch caſe to adjuſt or af- 


F Ff 2 certain 


Modus. 


Whether it is 
tithable de jure. 


Tithes. 


certain how much, of that rate, of two ſhillings in the not 
pound, the unprofitable ſhall pay. But in all caſes, the ſpir 
tithe of agiſtment of barren and unprofitable cattle is to it v 


be paid according to the value of the keeping of each pet day 


week. And the value of the keeping of a ſheep, beaſt, Hol 


or horſe, upon any particular lands, is as eaſily aſcer- al! 
tained, from the uſual prices given for the depaſturing of A 
ſuch ſheep, beaſts, and horſes per week each, in that ofte 
pariſh or neighbourhood, whether profitable cattle are of 8 
kept at the ſame time upon the ſame lands together with com 
them or not. B 
And it frequently happens, that the fame lands pay 172 
ſeveral tithes in the ſame year. As ſuppoſe an occupier of I. 
of land mows any of his lands in July, and pays the tithe time 
of the hay in kind. At the proper time he turns feed- ants 
ing beaſts upon the eddiſh or after-graſs, which mut WW in t 
pay the tithe of their agiſtment during the time they are cop} 
kept upon it, according to the value or uſual price of the fore 
depaſturage of ſuch beaſts per week upon ſuch eddiſh or had 
after-graſs, in that pariſh or neighbourhood. After the upot 
eddiſh is conſumed and eaten up by theſe beaſts, other com 
| barren and unprofitable cattle are put and kept upon the plait 
ſame land during the winter; others again, for the ſpring biſhi 
eatage; which muſt pay the tithe of their agiſtment need 
during the time they have been ſo kept upon that ground, emp 
according to the value of the keeping of every ſuch beaſt pier: 
or horſe per week, upon ſuch lands at that time and in cour 
that ſtate. So that here the ſame land pays three or four tion 
different tithes in the ſame year; which is contrary to in n 
the doctrine generally delivered in all the old books, that upoi 
the ſame lands ſhall not pay tithes twice in the ſame alth' 
year. Bateman: ut ſupra. not 
8. In the caſe of Smith and Roocliff, H. 1717; the woo 
barons were of opinion, that a modus of one ſhilling in. B 
the pound for paſture, according to the valtte of the plair 


land, was a void modus; as is alſo a modus of one ſhil- 
ling in the pound, according to the value of the rent, 
Bunb. 20. | EA 

And the like was adjudged in the caſe of Harriſon and 
Sharp, T. 1724. The ſame being no other than payment 
of a part for the whole. Id. 174. EY 


IV. Wood. 


T. In the caſe of Hicks and Woodſon, H.8&g W. it 
Is faid, that wood is not de jure tithable, becauſe it doth 
P" | WEE | not 
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not renew annually; and that therefore in libels in the 
ſpiritual court for wood, they alledge a cuſtom. Altho' 
it was ſaid, that the practice of the ſpiritual court at this 
day is otherwiſe: but the court did not regard that; for 
Holt chief juſtice ſaid, that they made ſtones, gravel, and 
all things tithable. L Raym. 137. 2 Salk. 656. 


And preſcriptions of non decimando for tithe wood Have 


often been allowed; particularly in the wilds of Kent and 
of Suſſex : which ſeemeth to ſuppoſe that it is not due of 
common right, but only by cuſtom. Gib. 686. | 
But in the caſe of Jordan againſt Colley and others, E. 
1720: On a bill by the rector for tithe wood in the pariſh 
of Little Wenlocke in the county of Salop, as it had been 
time out of mind paid in that pariſh, againſt the defend- 
ants, as vendees of Sir William Foreſter; the defendants 
in their anſwer ſay, that no tithe hath been paid for this 


coppice wood called Holebrook coppice, when felled be- 


fore, and that they never heard that any tithe or modus 
had been paid for wood in that pariſh. It was inſiſted 
upon for the defendants, that tithe wood was not due of 
common right, and therefore that the proof lay upon the 
plaintiff, and that it was only founded upon a canon in 
biſhop Stratford's time, and therefore that the defendants 
need not alledge any preſcription or cuſtom by way of ex- 
emption: But it was anſwered for the plaintiff, that occu- 
piers muſt always ſet forth an exemption. And by the 
court, The defendants ought to have ſhewn ſome exemp- 


tion; and there is no inftance, that a pariſh can preſcribe 


in non decimando for tithe wood ; wilds and hundreds are 
upon another conſideration, —But note, ſays the reporter, 
altho* the court decreed againſt the defendants, yet it doth 
not ſeen to have been yet certainly determined, that tithe 
wood is due of common right, Bunb. 61. | 

But in the caſe of Boulton and Hurſſer, T. 2 G. 2. The 
plaintiff having libelled in the ſpiritual court for the tithe 
of filva cædua, the defendant moved the court of king's 
bench for a prohibition : And the ſuggeſtion was, that they 
were timber trees, and of twenty years growth, It was 


urged further, that the court might grant a prohibition _ 


even upon the face of the libel, becauſe the demand is ſet 


forth generally, and therefore mult be intended that this 


tithe is due of common right ; whereas the right of tithe 
wood is only by cuſtom. And that was the reaſon given 
in the caſe of Hicks and Maodſon, why a hundred may pre- 
ſcribe in a non decimando of tithe wood; for as by cuitom 
it grows due, by cuſtom it may be made not due, But 
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the court ſaid, that this reaſon indeed was laid down by 
the judges of this court in that caſe ; but they ſaid, thi, 


has never been allowed for law by any of the other judge 
of Weſtminſter-hall. And it certainly is not Jaw : for 


| Whether it is 
2 greator ſmall 
tithe. 


tithe is as much due of hu cedua by the law of England, 
as any other tithe whatſoever. And judge Reynolds ſaid, 
this may evidently be ſhewn not to be. the reaſon of this 
law in relation to hundreds ; for if it was, the ſame rea- 
ſon would prove that every priyate man may preſcribe in a 
non decimando of this nature. And for this reaſon, and 
alſo becauſe the defendant in the ſpiritual court had not 
alledged in his plea there that the trees were of twenty 
PAT growth, a prohibition was denied, 1 Barnard. 71, 
| hat wood is a predial tithe is plain ; ; but whether 
Way or ſmall, hath been a queſtion between the parſons 
and vicars; FR it hath been reſolyed, that if a vicar be 
only endowed with the ſmall tithes, es have by reaſon 
thereof always had tithe wood, in ſuch Caſe it ſhall be ac- 


_ coun'e] a ſmall tithe, otherwiſe it is to be accounted 


Tithe of fylva 
exdua by the 
$2492 law. 


3-48 the great'tithes. Deg. p. 2. c. 1.—But this doth 
cot alter the quality of the tithe; and the vicar's having 
received it, may be evidence of a grant thereof having 
been made ſubſequent to the endowment, altho? ſuch ori- 
gina] grant is now loſt; but is not eyidence that wood in 
it ſelf is a ſmal] tithe, 

2. By a conſtitution of archbiſhop 7/7 uchelſes ; : Tithes 
wal be paid of trees, if they be ſold: Which Lind wood 
explains of large trees, which bear no fruit, and being 
cut down are not fit for timber, but are uſed for fuel. 
Lind. 200. 

And by a conſtitution of archbiſhop Stratford ; Foraſ- 
much as divers perſons do refuſe to pay tithes, which are 
notoriouſly due, of their ſylva cædua, and of the wood 
thereof being felled, which things do notrequire ſo much 
labour as the fruits of the ground; and think that they 
lawfully refuſe the ſame, becauſe they haye not paid tithes 


thereof in times paſt; and withal do render it doubtful 


what ſhall be deemed ſylva cædua: We do therefore de- 
clare that ſylva cædua is that, which of whatſoever kind 
of trees it is, is kept on unde and is mature and fit ta 
be cut down, and which being cut down ſprings again 
from the ſtump or roots; and that the tithe ought to be 
paid thereof as a real and prædial tithe ; and that the poſ- 
feſſors of ſuch woods ſhall by all manner of eccleſiaſtical 
cenſures be compelled to pay the tithe thereof when cut 
down, as of hay and corn. Lind. 190, 


4 o But 


4. But, by the ſtatute of the 45 Ed. 3. c. 3. it is enacted 
as followeth : At the complaint o the great men and the 
commons, ſhewing by their. petition, that whereas they 
ſell their great wood of the age of twenty years, or of 
greater age, to merchants to their own profit, or in aid of 
the king in his wars, parſons and vicars of holy church do 
implead and draw the ſaid merchants in the ſpiritual court 
for the tithes of the ſaid wood in the name of this word 
called fylva cædua, whereby they cannot ſel] their woods 
to the very value, to the great damage of them and of 
the realm; it is ordained and eſtabliſhed, that a prokibi- 
tion in this caſe ſhall be granted, and upon the ſame an 
attachment, as it hath been uſed before this time. 

5. The wood intended in this ſtatute, is ſuch as is fit 
for building of houſes and ſhips; and therefore without 
doubt it comprehends oak, elm, and afh ; but it hath al- 
ſo been adjudged to include beech as timber, in Buck- 
inghamſhire and ſome other counties, where better timber 
is not to be had, or is very ſcarce. And thoſe trees are 
free, not only as to the trunk of timber, but alſo as to 
the bark, root, and germins that grew upon the ancient 
ſtock ; and it is not material, how oft or how ſeldom 
the branches thereof are lopped, becauſe being once free 
they are always free. 2 IA. 643. 

And it hath been alſo reſolved, that oak under 20 years, 
being fit for timber in time to come, ſhall not pay tithe 
and that tho? it ſtands till it is rotten, and unfit not only 
for timber, but for all manner of uſes, except the fire, 
it ſhall be privileged, upon this genera] maxim, that 
once diſcharged and always diſcharged, 1 Roll's Abr. 


640. 


bill for tithe wood in Erith in Kent, about 20 years 
growth, part uſed for timber, and part made into billets 
and faggots; it was reſolved, that the laſt ſhall pay 
| tithes: for the trees being above 20 years growth alone 
will not privilege them, but the uſe. And the fame re- 
ſolution was in the caſe of Aalon and Smith, which was 
reheard and reviewed; and of Franklin and Jones, in the 
year 1694 ; and alſo in the cafe of Cooper and Lay feld. 
Bunb. 99. 

And in the caſe of Greenaway and the ear] of Kent, H. 
1704; timber trees above twenty years growth, cut and 
corded for fuel, and the bark itripped from the fame, 
were adjudged to pay tithes, as well as underwood ; but 
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By the ſtatute 
Aw. 


No tithe of wood 


for timoer, 


But in the caſe of Buckle and Vanacre, 1692. Upon a 
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Tithes. 
that no tithe was due for ſuch wood PTY twenty years 
growth, nor of the bark thereof, which was not corded. 


Bunb. 98. 


But, finally, in the caſe of Walton and lady Mary {a 


on, Dec. 15. 1751. The plaintiff brought his bill, 

rector of Micham in Surry, for the tithe of the tops Sap 
Joys of old pollard oaks, aſhes, and elms; and of the 
tops, lops, and bodies of beeches. — Mr, Wilbraham ar- 
gued for the plaintiff: The tithe of wood is certainly 
Payable; and the law as to this is now pretty certain, 
The 45 Ed. 3. is an explanatory law; and all lops and 
tops are tithable if the tree be under 20 years growth, 
Before the ſtatute of ſylva cædua, all were tithable; but 
by that law it is declared that all timber trees ſhould be 
exempt: And the reaſon 1s plain ; for timber trees yield 
but one profit, and that but once in a century; and 
therefore as it was ſo long before the owner had a profit, 
that wood was exempt. But even by this aCt it was not 
meant that the whole tree was exempt ; the body only, 
not the tops and lops were ſo, Since this act, the courts 
have gone fo far, as to exempt all parts of the tree: and 
even germins from theſe trees have alſo been determined 
to be exempt. After this, the courts endeavoured to 
bring it to ſome rule ; and the buyers were always to 
pay the tithes. Afterwards, the courts held, that trees 
not converted to the ufe of timber were tithable ; ; and on 
this ſome caſes have been determined. As the caſe of 
Man and Semerton, 1 Brownl. 94. So the caſe of Hawes 
and Cirnwal, 1 Lev. 189. where it is ſaid, that wood 
for firewood, tho' of 25 years growth, ſhall pay tithe 
when felled. So in the caſe of Rapley and Llayd, all wood 
for burning was held tithable. In the caſe of Briggs and 
Martin. F. 6 IF. a bill was brought by the plaintiff, as 
leſſee of the rectory of Bromley in Kent, for tithe wood 
made into bavings : The defendants by their anſwer in- 
{iſted, that old pollards and dotards paid notithe: but not- 
withſtanding this, the court decreed an account and fa- 
tisfaction to the plaintiff for them, The courts ſeem to 
have gone a ſtep further, They have had regard to the 

uſe made of the wood, and not to the age of the pollard : 
namely, what was uſed for timber, and what for fire- 
wood ; the former was held to be exempt, the latter to 
pay tithes. And agreeable to this was the caſe of Green- 
away and the earl of Kent, before the lord chief baron 
Ward, The bill was brought by the plaintiff as vicar of 
Walford in Herefordſhire, The defendant inſiſted, that 
190 
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go tithes were due of ſuch wood as was above twenty 


years growth. A croſs bill was brought. And on hear- 
ing the court declared, that the plaintiff was intitled to 
the tithe of all wood above 20 years growth as well as 
under, which was corded, but not otherwiſe. But it 
may be objeCted, ſhall tithes be ſo uncertain, as to be 
determined by the uſe of them ? I anſwer, that in many 
caſes tithes muſt depend upon the uſe of them. As in 
wood, if it is made into bavings for firing, it is tith- 
able; if to make fences, it is not ſo. So. if one fats 
cattle on land, agiſtment is due for them; ſo if he keeps 
cattle as barren, tithes are paid: but cattle kept for the 
plough are exempt, and even thoſe reared for the plough 
are exempt. Theſe are all eſtabliſhed caſes, and do not 
want any confirmation. The caſe of Brook and Rogers, 
Moor 908. is very expreſs, that if timber is lopped before 
20 years growth, tithes ſhall be paid of the loppings. 
And if theſe trees in queſtion have been conſtantly cut, 


and tithes have been paid of them without any contra- 


diction (as is now in proof), why is not this an evidence 
that theſe trees were cut before 20 years growth, and ſo 
out of the ſtatute of ſylva cædua? And this preſumption 
may more naturally ariſe in this caſe, for the falls here 
happen but once in 16 or 20 years; and one of the 
plaintiff's witneſſes ſpeaks to tithes being paid of theſe 
trees 45 years ago without any moleſtation whatſoever ; 
and there is not one witneſs produced for the defendant, 
who will venture to ſwear, that ever one load of timber 
was cut without paying tithes: And if that be the caſe, 
the natural preſumption is, that this wood is tithable ; 


for it has paid tithes, as long as memory can go back. 


As to the beech ; if it be timber, as inſiſted upon by the 
defendant, then it comes within the ſtatute of ſylva cæ- 
dua: And this matter muſt be tried, if the parties think 


it worth their while to diſpute it, — By Mr Solicitor 
General for the defendant : The queſtion now put is, 


Whether the tops and lops cut from trees above 20 years 
growth are liable to pay tithe if cut in order to be uſed 
as fuel, And this is a queſtion of a very extraordinary 
nature indeed, and contrary to both old and modern law. 
For no point was ever laid down more clearly, from the 
time of Edward the third to the preſent time, than this, 
that tops and lops of trees above 20 years growth are 
always exempt : And the reaſon is, when once it is pri- 
vileged, it always remains ſo. The caſe in Moor gos. 
cited ſor the plaintiff, is expreſsly for the defendant ; 50 

that 


5 


1 -_ — 
2 3 7 — 7 I - 
th. — bs 
—— — —— — * 8 — 
SOIT. WR D — — — — — — 
a n - Tool DESI 


— 


rat : 

= 
197 Sen einer oct, 
e Ego 


23 *— q 3 2 
— . — © — * 
— 9 o - — 1 — —— 
— — 3 — — Ar — 


442 


As to the beech, if inſiſted on, it muſt be tried. 


Tithes. 


that particularly flats! that if not cut within the 20 
years, then it is exempt. And ſo have been abundance 
of other caſes. And how can the right of the parſon 
ariſe from the »/e of the thing! How is it poſſible for the 


parſon to know the owner's intent? The right therefore 


ought to commence from the time it is cut and ſevered. 
The earl of Kent's caſe does not prove the preſent diſtine- 
tion. For that proves, that the trees themſelves were in 
queſtion; and nothing at all was faid of the lops and 
tops, Beſides they were not pollards or dotards, but 
young oaks. This proves that all trees cut down and 
uſed for fire would be liable to tithes. But this proves 
too much, But there is a note on the back of Mr 
' Brown's brief in that cauſe (which I have), that ſettles 
what this caſe was: He ſays, there was poſitive evidence, 
that the trees corded had grown from ſtems of old wood, 


and was formerly coppice wood ; and this will alter the 


caſe greatly. The caſe of Layfield and Cowper, T. 1698, 
was on a bill for tithes of lops and tops of timber trees; 
the defendant inſiſted, . that they were the product of 


| beech and aſh trees; he admitted, he did convert them 


to fuel and cordwood ; but, in regard that they were 


above 20 years growth, inſiſted, that they were exempt: 


By the decree, an account was directed for wood in ge- 
neral; and exceptions were taken to the remembrancer's 
report, that he had taken no notice that theſe beeches 
were ſome 30, ſome 50 years growth, and were timber, 
and therefore exempt; and of that opinion was the court. 
In the caſe of Bibey and Huxley, H. 1724, the bill was 
for tithe of coppice and other wood: The defendant inſiſt- 
ed, that he had felled ſeveral timber trees of twenty years 


and upwards, and had dug up ſeveral roots, and made 


them into ſtacks, and made the tops into faggots; ſome 


were uſed for repairs, others for fuel; and as theſe were 


all above the age of 20 years, the body with all the reſt are 
exempt from paying tithes by law: And it was decreed, 
that the plaintiff ſhould have an account of the tithe 


wood; except for the tithe of oak, aſh, and maiden trees 


of beech proceeding from ſtools above 20 years growth : 
The application therefore to fuel, does not make the dif- 
ference. But it is objected, that it muſt be preſumed 
theſe trees now in queſtion were cut before 20 years 
growth ; ; and therefore never had the privilege : But as 
that is not charged by .the bill, it cannot be preſumed. 
By 
the lord chancellor Hardwicke ; the tithes demanded by 
the 


Tithes. 


the bill are of two ſorts; firſt, tops and lops ot old pol- 
lard oaks, aſhes, and elms; ſecondly, beech trees, both 
body and branches, The principal queſtion ariſes on the 
tops and lops of old pollard oaks, and the reſt. There 
is no difference in point of fact. It is admitted on both 


| ſides, that there is no coppice wood in this ground; 


that they are ancient pollards : and as to the beeches, 
that they are of 20 years growth and upwards and the 


greateſt part of them was cut and made into billets, and 


ſold for fire, except a ſmall part of them which was 
uſed for poſts and rails, The plaintiff has proved, that 
at two former falls, tithes were ſet out and taken of this 
wood, the one in 1712, the other in 1728.' On the 
other hand, the defendant has not proved any fall when 
tithe was not paid; but has proved, that in theſe two 
falls the family lived in Northamptonſhire, and knew no- 


thing of their being ſet out and taken, and that no other 
wood in the pariſh does pay tithe, or ever had paid. 


The plaintiff has founded his right on this; namely, the 


1ſe and application of the things of which tithe is de- 


manded : But tho' this be the general right ſet forth in 
the bill ; yet if any other right appears, the plaintiff will be 
intitled to an account. This is a queſtion of very great 
conſequence, both to the owners of wood, and to the 
clergy alſo; and has been argued both from reaſon and 
authorities. And upon the reaſon of the thing, it bas 
been ſaid, that there is no more reaſon why tithes ſhould 
not be paid of wood, than of any other product of the 
earth, for it annuatim renovat : But this proves too much; 
for according to this reaſoning, all wood in general 
would be liable ; and tho* this does annuatim creſcere, yet 
it does not annuatim renovare ; at common law coppice 
wood is ſubject to tithes, tho' it does not annuatim reno- 
ware ; yet in its nature it ought to pay; for it is cut 
under a certain courſe of years, and is looked upon as 
an ordinary ſtated renewal, like the caſe of ſaffron ; but 
of timber trees the ſtated rule is otherwiſe, there the law 
does not wait for a ſtated courſe of felling. It was fur- 
ther reaſoned for the plaintiff, that the lops and tops of 
pollards are tenancy profits: But this is no rule of tithes ; 
and varies in different counties ; and would make the af- 
fair of tithes very uncertain; and in many places, the 
lops of ſpiral trees are allowed to tenants for fire wood, 
and yet ſuch lops are not tithable, It was further ſaid to 
he reaſonable, that the uſe and application ſhould deter- 
mine whether the thing was tithable or not; that as a 

| coppice 
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coppice is liable, ſo it is reaſonable that any other wood, 
not timber, but uſed for fuel, ſhould be ſo too: But chis 
goes to the queſtion put in iNue by the bill, and I am 
afraid would be a very dangerous innovation; the 
ſubſequent uſe of the thing, as it does not alter the na- 
ture, cannot give a tithable quality which it had not be- 
fore; if it could, why not vice verſa, that is to ſay, if 
wood not timber ſhould be applied to the uſe of timber, 
why ſhould not ſuch uſe exempt it from the payment 
of tithes? This was never heard of, yet it is equally 
reaſonable. It is ſaid, there are certain caſes, where 
the uſe and application of the thing ſhall make it 
tithable ; and there will appear no preater uncertainty 
in one caſe than in the other; as for inſtance, wood cut 
to be burned in the-houſe of a pariſhioner, this was ſaid 
to be not tithable; but that is not true, unleſs by cuſ- 
tom; for it was otherwiſe determined in the caſe of 


Nor ton and Fermer, Cro. Cha. 113. It was ſaid alfo, that 


eattle for the plough and pail are not tithable ; ſo there 
the uſe determines : But this is not a prædial, but a mixt 
tithe, which the pariſhioner is not obliged to ſet out at 
a particular place or time; and the parſon receives it in 
another manner, by taking the tenth part of the profits. 
In many caſes it is impollible to ſay, to what uſes the 
wood may be applied: the owner may ſell it ſtanding, 
the buyer to cut it; and if ſo, how is the intention to 
be known ; and in many counties where timber is very 
plentiful], there it is often cut down and uſed as fuel ; 

and if the uſe and application was to prevail, it would 


make two different common laws of tithe, and this with- 


out any cuſtom. The law for tithes of wood is a poſi- 
tive law; to wit, that of all timber trees of 20 years 
growth or upwards, whether timber by law or cuſtom, 
no tithe is to be paid, either of bodies, lops, or tops. It 


has been much controverted, whether the ſtatute of ſyl- 


va cædua is a new law or only declaratory of the com- 


' mon law : the latter is now the ſettled opinion ; for the 


words of the ſtatute are, it hath been uſed of old, In the 
ſtatute the woot is particularly mentioned, and ats age 
and growth; but not one word is faid of the uſe; and 
the opinion of all the courts upon the conſtruction of 
this ſtatute has been, that where the tree is timber, by 
law or cuſtom, of 20 years growth or upwards, it ts ex- 
empt. And in 2 Injt. 672 643. the rules are very par- 
ticularly laid down. Theſe rules have not been contra- 
dicted, except in the caſe of germins that came from old 

| | ilouts, 
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fools, and which is the caſe of moſt' coppices in Eng- 
land, But it is aſked, what difference is there, if ger- 


mins grow from trees intirely cut down, or from trees 
that have been lopped ?. I anſwer, that the difference is 
great; for in the caſe of germins that come from ſtools, 


no tree remains from whence the privilege is derived 
but in the caſe of lops and tops the tree remains, and ſo 
does the privilege. I come now to conſider the caſes 
cited againſt this doctrine by the counſel for the plaintiff. 
The caſe of Man and Somerton, 1 Brownl. 94. is not 


applicable to the preſent caſe. The cate of Hawes and 


Cornwall, I Lev. 189. is this: Wood cut for firing, 
« tho' above 20 years growth, ſhall pay tithes; and ſo 
„ pollards, of above 50 years“: But this is very ſhort 
and imperfectly ſtated, and is not ſupported by law at all; 


and by report of the ſame caſe in 1 Sid. it is ſaid, that 


the wood was coppice wood ; and by the determination, 
moſt probably it was ſo, and therefore proves nothing for 


the plaintiff, But it is ſaid, there is no difference be- 
tween pollards and underwood, for pollards are not tim- 


ber: But I anſwer, that pollards having gained this pri- 
vilege, always retain it; and the bodies of pollards may 
ſerve to many uſes as timber doth; and if dotard trees 


are privileged, much more ought pollards, The next. 


caſe cited was that of Brigs and Martin, which was on 
a bill for lops and tops of of old pollard and dotard trees 
and an account was accordingly directed: But on what 
this was founded, does not appear, nor whether theſe 
pollards were under the time of privilege or not; and 


What makes this caſe the more extraordinary is, the de- 
cree in the caſe of Northley and Colbe in the very next 


term, and it is directly contrary ; and the only way of 
reconciling theſe two caſes is, that in. the firſt caſe it muſt 


| Have appeared that the pollards were cut before 20 years 


growth. . Greenaway and the earl of Kent, was the next 
caſe, and moſt principally relied on ; and. the ground of 


this decree was, that all wood, even above 20 years, that 


was cut and corded, ſhould be tithable; and goes further 
than any caſe before or ſince : but the lord chief baron 
Ward in that caſe was of a quite different opinion, and 
made a learned argument againſt the decree ; but the o- 
ther three barons differed from him ; therefore, I obſerve 
this was not a uniform authority; and J think the chief 


baron Ward's was the beſt opinion: baron Price's rea- 


ſons in that cauſe do not ſatisfy me at all; when he was 
confidering the ſtatute of ſylya cædua, he faid, that an- 
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cient ſtatutes muſt be conſtrued according to the i ntent, 


and not literally; and that great wood does not in its 


ſtrict ſenſe mean trees of this fort, but ſuch wood as is 


applicable to large buildings; which is in effect to ſay, 


that a tree which in its nature is timber, yet if it is not- 


large, and is applied to firing, ſhall be tithable: another 
ground that he went upon was, che ſtatutes relating to 
the rules of felling of wood, but theſe are rules Taid 
down only for the preſervation of timber, and cannot be 
applicable to tithes that are demanded of them: and up- 
on the whole, this determination is directly contrary to 
all the other authorities; for there is a tempus conſlitutum, 
and that cannot be departed from; and I will ſay further 
that there has been no precedent ſince to follow it; for 


as to that caſe of Bibey and Huxley, that is rather againſt it. 


If theſe trees now in queſtion, were lopped and made pol- 
lards before 20 years growth, and fo have continued to 
be lopped, then they will be liable to tithes: But this is 
a queſtion of fact proper to be tried, being too much 


for me to determine upon the evidence now laid before 


the court: I am rather inclined to think that they were 
not, for the plaintiff himſelf in his bill has ſtated them 
to be ancient pollards and large. The ſecond queſtion re- 


' lates to the tithes of beeches, both bodies and branches: 


But only ef wood 
not fit foy dim 


der. 


And it is not diſputed, but that this wood is above 20 
years growth: And then the matter of fact muſt be 


tried, whether it is timber by the cuſtom of the coun- 


try: And if fo, it will be exempt; otherwiſe it muſt 


pay tithes. | | . 
[After all, it muſt needs be difficult oftentimes preciſe- 
ly to determine the age of oaks, aſhes, and other trees; 


which ſpring frequently from ſeeds ſhed upon the ground, 


of which no account is, or can be, kept by the owner or 
any other. In many places, where wood is plentiful and 
grows freely, it is the cuſtom to eſtimate the ſame by 
meaſuring round the middle part of the tree: and if it is 
24 inches in circumference, it is deemed of 20 years 
growth; if under that meaſure, it is accounted under- 
wood, ] | | ” | 

6. Of wood not fit for timber, tithes ſhall be paid. 
As of hazel, birch, willow, whitethorn, holly, alder, ma- 
ple, aſp, hornbeam, and ſuch other like trees of baſe and 
inferior nature, and unfit for buildings; of theſe tithes 


ſhall be paid, tho' they be above 20 years growth. 1 


RelPs Abr. 640. 
* Yet 
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Vet the ſcarcity of other timber (as hath been ſaid) 
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and cuſtom of the country to put ſuch trees to the 


uſes of good timber, may free them, being of twenty 


years growth or under, from payment of tithes; as hath 


particularly been adjudged of aſp, cherry tree, and other 


like trees in Buckinghamſhire: ſo of willows in the 
county of Southampton. | 


. Andif a man cut down a coppice wood, and thereof No tithe of the 


pay his tithes, and afterwards before any new branches ots ot tees, 


ſpring out, he grubbeth up the roots and ſtubbs of the 
wood, he ſhall not pay tithes thereof, for that they are 
parcel of the frank tenement, and not annually renewing. 


1 RelPs Abr. 637. | 


8. Alſo trees cut only for mounds, plough gear, hedg- Nr of wood for 
huſbandry or 
fuel, 


ing, fencing, fuel, maintenance of the plough or pail, are 


not tithable. 2 ut. 655. | 


But this is to be alledged, not abſolutely, that by the 


law of the land wood fo applied ſhall not pay tithez but 
ſub modo, that is, that the parſon hath ſome conſideration ' 


for it, or at leaſt that the houſe is for maintenance of huſ- 
bandry, by reaſon of which the parſon hath more plentiful 
tithes. By which rule, if a man hath an houſe of huſ- 
bandry with lands, and demiſing the lands, reſerveth the 
houſe, tithe of firewood is payable. Gib. 686. | 


9. For oſiers employed in hurdles for ſheep, no tithe Nor fer hurdles 


ſhall be paid. Gib. 684. of theep, 
10. If wood be cut to make hop poles, and ſo employ- Nor for hop 
ed, no tithes are due, where the parſon or vicar hath tithe Polke. 


hops. Bunb. 20. 


11, If a man cut down wood, and burneth it to make For making 
brick for the reparation of his houſe within the pariſh, for bricks. 


the habitation of himſelf and his family ; no tithes ſhall be 
paid for this, inaſmuch as the parſon hath the benefit of 
the labour of his family. 1 Rolls Abr. 645. 

But if a man cut down wood, and burn it to make 
bricks for the enlargement of his houſe within the pariſh, 
more than is neceſſary for his family, as for his pleaſure 
and delight, he ſhall pay tithes for this. Accordingly, 
where the plaintiff in prohibition had affirmed, that he 
burned it for the reparation and enlargement of his houſe, 


generally, without ſaying for the neceſſary habuation of 


his family, a conſultation was awarded; for the court 
ſaid, that by this ſurmiſe he might build a caſtle, and yet 

pay no tithes. 1 Roll's Abr. 645. 
12, If a man pay tithes for the fruits of trees, and af- 
terwards Cut duwa the ſame trees, and maketh them into 
: | : billets 


Fruit trees. 


\ 


billets or faggots, and ſelleth them ; he ſhall not pay tithes 
for the billets or faggots, for that this is not a new in- 
creaſe. 2 Ini. 641. 1 RolPs Abr. 641. | | 


Nurſeries, 13. Concerning nurſeries, or trees tranſplanted, it ] 
hath been reſolved, that where the owner dug them up, cor 
and made profit of them, and fold them in another pariſh, Git 
tithe ſhould be paid thereof: and if the owner ſells them, { 
and pulls them up himſelf, the owner ſhall pay the tithes; ena 
but if he ſell them particularly to another, the vendee ſhall ' fla 
| pay the tithes. Gib/. 683, 684. Cod. 431. | rea 
In what manner 14. When wood is titheable, it is ſet out while ſtand. em} 
r ing, by the tenth acre, pole, or perch; er when cut and 
down, by the tenth faggot, or billet, as the cuſtom hath Wh. 
been. Wood b. 2. c. 2. Or, if there be no cuſtom, then diff 
the general rule ſeemeth to be, ſo ſoon as the tenth can and 
be ſevered from the nine parts. 5 the 
Where a wood is cut, conſiſting of the loppings of tha 
great trees and of underwood, and'the proportion on one pay 
fide or the other fide is ſo ſmall, as not to quit the charge five 
of ſeparating; it is ſaid, that the whole ſhall pay tithe or ſo 
be diſcharged, according as the greateſt part is titheable or pro 
not titheable. Gi. 667. | - | Tec 
But this can only be an argument of convenience; and pro 
cannot in any reſpect alter the nature of the title. ed « 
By whom to be 15. Of underwoods ſold ſtanding, the tithe ſhall be 1 
raid. paid, not by the ſeller, but by the buyer. God. 455. diſc 
; Deg. p. 2: c. 4+ LOGS | | | or 
But if 2 man ſel] wood to another, and the vendee 
burneth it in his houſe ; in this caſe, it is ſaid, that the 
vender ſhall be charged for the tithes, and not the ven- | 
dee; for that no tithes are due for wood burned in one's B 
houſe. By the civil law, it is ſaid, that the parſon hath thir 
election to ſue either of them; but this is againſt the com- to 
mon law. 1 Noll's Abr. 666. 8 ths alſo 
In ſhort, the matter ſeemeth to be plainly this: That C 
he ſhall pay tithe, to whom the other nine parts belong forc 
| when the tithe becomes due. ] | — | 
| 16. A preſcription by one, to pay but three farthings | 
8 : for the tithe of all Be cut PA by him in ſock dyir 
pariſh, was declared to be ill; becauſe if he cut down all to t. 
the willows of other men too, only three farthings ſhould be r 
be paid for all: but to have preſcribed for all willows cut fore 
down upon his own land, would have been good. Godb. 60. gro; 
It is a cuſtom in ſome places, to give an hearth penny plan 
for eſtovers burnt; by which they are free from the tithe parſ 


of wood burnt for fuel. Boeh, 57. 
| F. Flax 
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V. Flax and bemp. 


Flax hath been adjudged to be ſmall tithe; and ſo to 
continue, notwithſtanding its being ſown in large fields; 
G1b/. 680. 7 | 

Concerning which, by, the 11 C 12 FV. c. 16. it is 
enacted as followeth : Whereas the ſowing of hemp and 


flax is and would be exceeding beneficial to England, by 
reaſon of the multitude of people that are and would be 
employed in the manufacturing of thoſe two materials, 


and therefore do juſtly deſerve great encouragement ; and 
whereas the manaer of tithing hemp and flax is exceeding 
difficult, creating thereby chargeable and vexatious ſuits 
and animoſities, between parſons vicars impropriators and 
their pariſhioners ; for remedying whereof, it is enacted, 
that every perſon who ſhall ſow any hemp or flax, ſhall 
pay to the parſon vicar or impropriator yearly the ſum of 
five ſhillings and fo more, for each acre of hemp and flax 


fo ſown, before the ſame be carried off the ground, and ſo 


proportionably for more or leſs ground ſo-ſown; for the 
recovery of which ſum or ſums, the parſon vicar or im- 
propriator ſhall have the common and uſual remedy. allow- 
ed of by the laws of this land, ſ. 1. ; Ke | 
Provided, that this ſhall not extend to charge any lands 
diſcharged by any modus decimandi, ancient compoſition, 
or otherwiſe diſcharged of tithes by law. 1. 2. | 


PI. Madder.. 


By the ſame rule that the tithe which proceeds. from 
things newly introduced into England hath been adjudged 
to be a ſmall tithe, the tithe of madder may be deemed 
alſo a ſmall tithe. v7 ; | 

Concerning which, by the 31 C. 2. c. 12. (which was in 
force for fourteen years, and by the 5 G. 3. c. 18. is continu- 
ed for fourteen years further) it is enacted as followeth: 
Whereas madder is an ingredient eſſentially neceſſary in 


dying and in callicoe printing, and of great conſequence 


to the trade and manufactures of this kingdom, and may 
be raiſed therein equal in goodneſs, if not ſuperior, to any 
foreign madder; therefore, for the encouragement of the 
growth thereof, it is enacted, that every perſon who ſhall 


plant grow raiſe or cultivate any madder, ſhall pay to the 


parſon vicar curate or impropriator of the pariſh or place, 


the ſum of five ſhillings an acre and no more, and ſo pro- 


portionably, in lieu of all manner of tithe of madder ; 


Vor, III. To © For 


449 


450 


' of 20l an acre for the tithe thereof; which Mr Walton 
_ refuſed, hereupen Mr Tyers gave him notice, that 


ry to law, and that he would not take the tithe in that 


Tithes: 
for the recovery whereof, the parſon vicar or Impropria- 
tor ſhall have the common and uſual remedy allowed of 
by the laws of this realm. ſ. I. 

Provided, that no madder ſhall be carried off the ground 
on which it grows, before payment of the ſaid. ſum here- 
in directed in lieu of tithes. ſ. 2. 

Provided alſo, that this ſhall, not extend to charge any 
lands diſcharged by any modus decimandi, ancient com- 
poſition, or other diſcharge of tithes by law. ſ. 3. 


VII. Hops. 


_ Hops pay a prædial tithe; and regularly are accounted 
among ſmall tithes. God, 414. WOE 

Thus in the caſe of Franklyn and the maſter and bre- 
thren of St Croſs, T. 1721; the vicar being endowed of 
ſmall tithes, it was decreed, that he was thereby intitled 
to hops, being a ſmall tithe, tho” of growth ſince the en- 
dowment. Bunb. 79. AED 

Tithes of hops are not to be paid till after they are 
picked, and before they are dried; every tenth meaſure. 
Bunb. 20. ; £14416 

In a late caſe, Mr Chandler, planter at Maidſtone in 
Kent, having ſet forth the tithe of his hopes by the tenth 
pole unpicked, Mr Bliſs the impropriator brought this 
matter before the court of exchequer; where after long 
debate of counſel. on both ſides, and reading three former 
decrees, the court again declared this method of ſetting 
forth to be illegal. 1 TY os : 

And, a in the caſe of Walton and Tyers, May 
T7, 1753. Mr Tyers, having planted a conſiderable 
number of acres with hops in the pariſhes of Mickleham 
and Darking in Surry, of both which pariſhes Mr Wal- 
ton was incumbent, offered to pay to him after the rate 


on ſuch a day he would begin to gather his hops, and 
would regularly ſet out every tenth hill thro' all his hop 
plantations as the tithe thereof, by ſevering the bind of 
the hops from the ſoil, and leaving the ſame on the poles ; 
and that he would in the ſame manner daily ſet out the 
tithe of his hops, in order that Mr Walton's agent might 
be preſent at the reſpective times of ſetting out the tithe, 
and might carry away the ſame in due time, Mr Wal- 
ton ſaid, that this method of tithing was new and contra- 


4 | 1 manner; 
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manner; but that he expected the whole crop ſhould be 
athered, and afterwards meaſured in baſkets, and that 


every tenth baſket of hops, after being ſo meaſured, ſhould 
be ſet out for the tithe thereof. This Mr Tyers refuſed 
to do, and proceeded according to his notice to ſet out 
the tithe in the manner abovementioned; leaving every 
tenth hill ungathered, having cut or ſevered from the ſoil 
the binds or ſtems on which the hops on every ſuch tenth 
hill grew; and renewed his notice daily whilſt his hop 
gathering continued. Mr Walton did not meddle with 
the tithe ſo ſet out; and after the hops had continued for 
ſome months upon the poles on every tenth hill as afore- 
ſaid ungathered, and ſo became ſpoiled and rotted, Mr 


Tyers brought an action for damages againſt Mr Walton, 


foraſmuch as he was thereby hindred from dreſſing and 


cultivating his hop plantations. Upon this, Mr Walton 


filed his bill in the exchequer againſt Mr 'Tyers, thereby 


inſiſting, - that the manner in which Mr Tyers had ſet 


out the tithe of his hops, by leaving the hops on every 


tenth hill, and ſevering the binds from the ſoil, was not 


a proper method for ſetting out ſuch tithes ; but that the 
tithe of hops ought by law to be ſet out after the ſame are 
picked from the bind or ſtem. And, on hearing, the 
court declared, that the method of tithing hops inſiſted 
on by the defendant in his anſwer, is not a good ſetting 


out of the tithe of hops; but that hops ought to be pick- 


ed and gathered from the binds, before they are titheable. 
Mr Tyers appealed to the houſe of lords; | ſetting forth, 
that the manner of ſetting out the tithes by the admea- 
ſurement of the hops in baſkets, would be very preju- 
dicial and inconvenient to both parties, as the hops by that 
means would be neceſſarily bruiſed, the flower and condi- 
tion thereof hurt, and the hops thereby very much da- 
maged ; that it hath been uſual of late years, for hop 
planters to direct their gatherers to pick or aſſort their 


hops into different pokes, according to their different de- 


grees of fineneſs and colour, to wit, the fire and the 
brown ; and ſuch aſſortment is the moſt material and ex- 


penſive part of the manufacturing of hops, thrice as 


much time and expence being required in picking and 
aſſorting hops into two different parcels, as is neceſlary in 
picking them into one poke when firſt gathered ; and 
that it is unreaſonable, that perſons claiming tithes ſhould 
have the benefit of this part of the manufacture of hops, 
which coſts about 51 an acre, without making any al- 
lowance, or contributing any ſhare to the expence ; and 
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praying relief, for theſe (amongſt other reaſons) : Firſt 


There is no poſitive law, to regulate the manner of tith- 
ing hops; neither is it fixed by immemorial uſage or cuf- 
tom ; the determinations of courts relating thereto have 
been various; and therefore that manner of tithing ſeems 
moſt juſt and equitable, which is both the leaſt prejudi- 
cial to the owner, and moſt beneficial to the parſon or 
impropriator. Secondly, The manner inſiſted on by the 
reſpondent, by picking and then ſetting out the tithes by 
admeaſuremenc in baſkets, is ſo very detrimental to the 
planter, that it muſt inevitably be the ruin of the plan- 
tation of hops, the cultivation whereof is of extenſive 
benefit to this kingdom: The method inſiſted on by the 
appellant is undeniably fair and equitable, not liable to 
any fraud whatſoever; whereas the method inſiſted on by 
the reſpondent is avowedly oppreſſive and injurious, in no 


wiſe productive of any benefit, or preventive of any 


fraud. - Mr Walton, the reſpondent, hoped the de- 
cree would be affirmed, (amongſt other reaſons) for theſe 


following: Firſt, the ſetting out the tithe of hops by 
meaſure, after they are picked from the bind or ſtem, is 


the faireſt and moſt equal method, and-liable-to the leaft 
inconvenience ; whereas the method of tithing contend- 
ed for by the appellant, by every tenth hill, would be 
liable to great fraud, in as much as the planter of hops 
would have a right to ſet out. for tithe every tenth hill to 
be computed from the place he began at, and he might 
any year determine before he manured his hop ground 
where he would begin to ſet out the tithe, and thereby 
would certainly know every tenth hill thro”: the whole 
plantation, and might negle& to mature or improve them 
ſo much as the other hills, which would be unjuſt and 
unreaſonable. Secondly, The method of tithing con- 
tended for by the appellant, would give occaſion to ma- 
ny diſputes and controverſies; as the hops growing on 
one hill are apt naturally to intermix with the hops grow- 
ing on the hills adjoining, ſo that itas ſcarce poſſible to 
ſever the one from the other intire; and the owner of 
tithes, or his agents, or ſervants, exerciſing the right of 
entring into the hop grounds, and pulling up the planter's 
poles, muſt frequently furniſh matter for ſuits and vexa- 
tions; which would be inconvenient both to the owner 
of the tithes and the pariſhioners. Thirdly, The appel- 
Jant hath not made the leaſt proof, that the tithe of hops 
was ever rer before they were picked from the bind 
or ſtem, ot᷑ that they were tithed by the tenth hill (which 
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Tithes. 
is the method of tithing he contends for); but on the 
contrary, in many inſtances, where the method of ſettin 
out the tithe hops has been diſputed or brought in queſ- 
tion, it has been uniformly determined and adjudged, af- 
ter ſolemn argument, that the tithe of hops by law ought 
to be ſet out by meaſure, after they are picked from 
the bind or ſtem. - And the decree was affirmed by 
the lords. | a | 
There can be no modus for tithe hops, becauſe the 
court will take notice, that hops have not been ancient 
but aſed in beer of late times only, being firſt introduced 
into England about the year 1524. , Yet a preſcription 
to pay ſo much in lieu of all ſmall tithes, may include 
hops and other ſuch ſmall things which have come in 
uſe of late years. Waiſ. c. 49. Bunb. 20. 


PII. Roots and garden herbs and ſeeds , as turnips, 
| parſley, cabbage, ſaffron, and ſuch like. 


Out of gardens is paid tithe of all garden herbs and 
plants ; as parſley, ſage, cabbage, turnips, ſaffron, and 
the like : Which are ſmall tithes, and may be demanded 
in kind. Bunb. 10. | 

So potatoes are a ſmall tithe; and conſequently due to the 
vicar, where he is endowed of the ſmall tithes : and when 
gathered, the tenth part muſt be ſet out. | 

So alſo turnips ; which, when pulled, ought to pay 
tithes, tho* never ſo often ſowed, and tho” upon the ſame 
land. As in the caſe of Benſon impropriator of Bromley 
St Leonard, Middleſex, againſt J/athins and others, H. 
3 G. The court declared the tithe of turnips to be 
due toties quoties, tho* ſevered never ſo often in the ſame 

ear. 
x M. 6 G. Crow tenant under the church of Rocheſter 
of the tithes in the hamlet of Modingham in the pariſh 


of Chippinghurſt in Kent, againſt Staddart. The court 


declared the tithe of turnips ſowed after corn, and eaten 
by unprofitable cattle, to be due; tho” it was urged to 
be an improvement of the land, and that the parſon has 
the benefit of it the next year. | 

T. 9 G. Harwood vicar of Erith in Kent, againſt 
Railfion. The court declared tithe to be due of turnips 
ſowed after corn in the ſame year, and fed upon on the 
land by barren cattle. 

So in the caſe of Swinfen and Digby, H. 1731; it was 
declared by the court, that where land is ſown with tur- 
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nips after the corn. is cleared, and fed with heep and 


barren cattle, tithes ſhall be Paid of ſuch turnips ; altho? 


in this caſe it was inſiſted upon for the defendant, 


that the ſoil in that county, to wit, in Staffordſhire, is 
dry and ſandy, and that this method of huſbandry im- 
proveth the land, ſo that the plaintiff had' thereby better 
tithes of corn, and had before received the tithes of 
lambs and wool of the ſheep ſo fed : But the-court over- 
ruled this defence, and ſaid it amounted to a non deci- 
mando as to turnips. Bunb. 314. 

T hat is to ſay, if the cattle are fed upon the turnips 
unſevered from the ground, an agiſtment tithe ſhall be 
paid for ſuch cattle : But if the turnips are ſevered from 


the ground, then the tithe in kind of ſuch turnips ſhall be 


due from the ſeverance. 
If tobacco be planted here, the tithes. ene are ſmall 


tithes. Godb. 366. - 


Saffronallo is tithable, tho? gathered but once in three 
years, Mood b. 2. c. 2. 

And it is a prædial ſmall tithe : for where the parſon 
had the great tithes, and the vicar the ſmall, and a land 
which had been ſown with corn was ſown with ſaffron, 
the tithe was adjudged to the vicar as a ſmall tithe, not- 
withſtanding the ſtatute of the 2 Ed. 6. c. 13. that tithes 
ſhall be paid in ſuch manner as' they-have been. for forty 
years paſt. Gib/. 685, 

Moſt commonly, a certain conſideration in money is 
paid in lieu of the tithes of gardens, either by cuſtom, or 


by agreement with the parſon. If the cuſtom be a paro- 


chial cuſtom, or extending to gardens throughout the pa- 
riſh ; the enlargement of a garden doth not make tithe due 
in ſpecie : but otherwiſe, if it is a ſpecial preſcription for 


this or that garden. And the ſame thing is to be ſaid of 


orchards. Accordingly, in the forementioned caſe of 
Franklyn and the matter and brethren of St Croſs, it was 
decreed by the court, that a penny for gardens and 
orchards, can ny be for ancient gardens and orchards, 
Bunb. 79. | | | 


— 


IX. Fruits of trees, as apples, Pears, acorns. 


7. Fruit of trees, as apples, pears, plums, cherries, 
and the like, are prædial tithes, to be paid in kind when 


they are gathered; unleſs there is ſome modus or rate 


Which | 


tithe paid! in lieu thereof. God. 408. 


Tithes. 
Which fruits if they are ſtolen, and not gathered by 
the owner, the parſon 0 well as the owner ſhall bear 


doth ſuffer a ſtranger to pull or 


the loſs : Bur if the ow 
all be anſwered. Hetl. 100. 


take his fruits, the tithe 


If the ſoil of an orchard be ſown with any kind of 


grain, the parſon ſhall have the tithe of the fruit trees 
and of the grain, as alſo of the graſs or hay ; for they are 
of ſeveral and 77 kinds. 1 Noll's Abr. 642. Nx. 
p. 2. c. 3. Ge. 4 


2, 18 "Godolphin BY maſt of oak or beech, if ſold, Malt. 


the tenth penny is payable for the tithe thereof; but if 
eaten by ſwine, then the tenth of the value or worth 
thereof. God. 417. 

And fo Lindwood faith, if the ſaid fruits ſhall be ſold, 
there ſhall be paid the tenth penny : and if they be not 
ſold, but the hogs do feed thereupon, then the owner of 
the hogs ſhall pay the tithe OY to the value of ſuch 


fruits. Lindw. 200. 
And there is a writ of conſultation in the regiſter for the 


tithes of pannage. And lord Coke ſays, for acorns tithes 


ſhall be paid, becauſe they renew yearly. And in Rey- 
nold's caſe, T. 2 Ja. it was ſaid, that of acorns ſevered 


tithes are payable, Gibſ. 676. 2 762. 


But where the caſe was, that the acorns dropt from the | 


trees, and the hogs eat them, a diſtinction was made, 
that they ſhall not be tithable, unleſs gathered and ſold. 
Het. 27. Litt. 40. Gibſ. 676. 

In ſhort, the caſe of acorns ſeemeth not different 3 
that of other things tithable; if gathered, they ſhall pay 
tithes in kind; and the tenth penny, or 2ſh in the pound, 
in all ſuch like caſes, is not to be conſidered as excluſive 


of the tithes to be paid in kind, but only as a reaſonable 


ſatisfaction when the pariſhioner diſpoſeth of his whole 


produce unſevered. And where the acorns are not ga- 


thered by the owner, but ſuffered to be fed upon as they 
drop; the caſe ſeemeth to fall under the ſame equity, as 
where turnips are fed upon by unprofitable cattle, for 
which an agiſtment tithe ſhall be paid. 


X. Catves, colts, kids, pi er . 


| The tenth calf is due to the parſon of common right, to 
be taken when it is weaned, and not before: and it is re- 
coverable in the ſpiritual court, as appears from a writ of 
conſultation in the regiſter, And in caſe there are fewer 
than ten, it hath been adjudged a good cuſtom (which evi- 
. deatly 


1 
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dently did ſpring from the canon law), that if there are 
ſeven, the parſon ſhall have one calf ; if under ſeven, 
then an balfpenny, or what om ſhall direct for each 
ent: Gi 708. © 

But in moſt places, 'as it eh, at this day, the cuſ- 
tom hath obtained (which is the proper rule in all ſuch 
caſes, and is equitable in it ſelf), that if there are five, 
the parſon ſhall have the value of half a calf, lamb, or 
other ſuch like; if there are fix, he ſhall have one intire; 
and ſhall receive or pay out reſpeCtively a proportionable 
ſum, for each number under five or above ſix. 

The canon law leaves it to the choice of the parſon, 
when they are under the full number, whether he will 

roceed in the like manner, or let them run on till one 
erat due in the enſuing year; but the common law 
will not allow of this, becaule tithe- muſt be paid annually. 
1 Rolls Abr. 648. 

Thus in the caſe of Egerton and Still, T. 1725. it was 
decreed, that were there are above ten calves, lambs, 
pigs, or the like ; the tithe of the odd number above ten 
ſhall be paid according to the value, and not be carried 
over to the next year. Bunb. 198. - 

Colts are tirhable i in the ſame manner as calves. Git. 


678. 


Alfo tithe of figs is to be paid in the ſame manner as 
tithe of calves. Gb. 684. 

And generally, the time of payment of the tithe of 
calves, colts, kids, pigs, and ſuch like young of cattle, 


is when they are ſo old that they may be weaved, and live 


without the dam upon the ſame food that the dam eateth; 
unleſs the cuſtom of the place confine the payment to any 
certain time or age. Deg. p. 2. c. 6. 

In the caſe of Heaton impropriator of Garnthorp in 
Lincolnſhire, againſt Regal: The defendant infiſted on a 
cuſtom in that pariſh, to ſet forth tithe lambs on the firſt 
of May. But the court diſallowed of it, for that they 
were not fit to live without their dams, as appeared by the 
depoſitions in the caſe. And it was referred to three neigh- 
bouring juſtices of the peace, to inquire what was a i fit 
time for fetting forth tithe lambs in that country 5 who 
certified the firſt of Auguſt in their judgment to be a pro- 
pay time, And the court approved of it. 

So in the caſe of Crofts, rector of Upper Clatford in 
Hampthice. The defendant inſiſted on a cuſtom in that 
pariſh, to ſet forth tithe lambs at St Mark's day. The 


Sende large it to be a void cuſtom, anne that the time for 
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ſetting forth tithe lambs is, when they are fit to live with- 


out their dams, and thrive on the ſame food that their dam 
lives on, and when the owner weans his own. 
T. 9G. Reynolds rector of Stoke Charitie in Hampſhire; 

2gainſt Vincent. The defendant inſiſted on the ſame cuſ-. 
tom with that before inſiſted on at Upper Clatford. 
Which, on citing the two former decrees, and hearing 
counts} on both ſides, was again ſet aſide for the ſame 
reaſon. 

Upon the whole, one preciſe determinate day cannot 

be equally applicable to all places and ſeaſons. This muſt 
depend in ſome meaſure upon the ſituation of the country, 


the time of putting their ewes to the ram, and the for- 


wardneſs or backwardneſs of the ſeaſon in general. What 
cometh neareſt to the matter, where there is no ſpecial 


cuſtom concerning the ſame, ſeemeth to be, what was de- 


clared by the court in the caſe of Upper Clatford above- 


mentioned ; namely, that the propereſt time for the par- 
fon to take the tithe is, when the owner weaneth the reſt : 


for it is not ſuppoſable, that the owner will wean his 
lambs ſooner, or keep them with the ewes longer, than 
they are fit to be weaned ; the former being a prejudice to 
the lamb, and the latter to the ewe. 

And as the parſon is to have the tithes of the young and 
increaſe of the cattle, ſo he on his part is to obſerve the 
cuſtom of the place, for the better propagation of their in- 
creaſe ; otherwiſe any pariſhioner grieved may have an 
action on the caſe againſt him. As in the caſe of Yielding 
and Fay, T. 39 Elz. An action upon the caſe was 


brought againſt the defendant as parſon of Quarbey in tbe 


county of Southampton, declaring that within the pariſh 
there is a cuſtom, that the parſon at all times of the year 
had uſed to keep a common bu// and a boar, for the com- 
mon uſe of the kine and ſows of the pariſhioners, for the 
increaſe of calves and pigs within thepariſh; and that the 


defendant being parſon there, had neglected to keep. 


them ; by reaſon whereof, the plaintiff being an inhabit- 
ant dall loſt the R of his cattle. And the court 
was of opinion, that this was a reaſonable cuſtom ; and 
that every inhabitant, prejudiced by the not keeping the 
bull and boar might maintain the action. Cro. El. 
56 

OP the like was decreed in the caſe pe” ne and 
Hymer, 7. 1724. Bae 171. 
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XI. Pool and lamb. 


Ac wan . Wosl and lamb are generally reckoned mixt ſmall 


tithe, tithes. Gib. 682, 686. | | | 
At what time 2. Tithe of wool de jure is due at the time when it is 
due. clipped ; but by preſcription it may be ſet out all together 


at another time. Waiſ. c. 50. 5 

Regularly, the time of payment of the tithe of lambs 

(as was obſerved more particularly undet the laſt head) is, 

when they are weaned, and can live without the dam; 

unleſs the cuſtom of the place be otherwiſe. God. 416. 

FRE e ante of With and the hither bf Gar Be, 7. 

In the caſe of Milſen and the biſhop of Carliſſe, 7. 

* 1 Wilſon 00 prohibition againſt the = Ii 
| who held the living of Grayſtock in commendam ; and 
ſaid, that there was within the pariſh of Grayſtock this 
cuſtom for tithing of wool, that if any inhabitant have 
five fleeces of wool or above, he ſhall after the ſhearing 
and binding up of the ſame, without fraud or deceit, pay 
to the rector (after notice given) the tenth part thereof, at 
the door of the manſion houfe of ſuch perſon inhabiting 
within the ſaid pariſh, without fight or touch of the nine 
parts by the rector or his agent; and that the patſons have 
fo accepted it. To this the biſhop demurred in law. 
And it was adjudged for the biſhop with one conſent, 
For the ſubſtance of the preſcription is laid, that the very 
true tenth is and ought to be paid without fraud ; which 
is not preſcriptible, for it is common right. Then the 
ſole point preſcriptible is, that this is without view or 
touch of the nine parts; which is, in effect, repugnant to 
the other : for when you have laid the truth in the for- 
mer part, you lay the way to fraud in the latter. For it 
is againſt common reaſon, that any man judge or divide 
for himſelf, and then take choice of his own diviſion, 
againſt the rule of partition laid down by Littleton ; for 
the truth of the tenth depends on the proportion it holds 
with the nine parts ; and therefore for the pariſhioner to ſet 
out a part for the tenth, which he only affirms to be juſt, 
is to give him merely power to tithe as he liſts; and the 
preſcription were as reaſonable as to ſay plainly, that they 
might ſet out what tithe they pleaſed. And it is a weak 

_ anſwer to ſay, that if it be not a juſt tenth, he may refuſe 
it, and ſue for his due, For he hath no means to be aſ- 
ſured whether it be true or not; ſo his ſuit may be cauſe- 
leſs : Sure he may be, it will be fruitleſs, * But the law 
5 | WAS 
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was provided, not to cauſe, but to prevent ſuits; and 


therefore provides, that things be done by indifferent 
means and perſons, that there be no juſt ſuſpicion of in- 
direct dealing. Hob. 107. ; 
So in the caſe of Chriſtian againſt Mien and others, M. 
1732; ona bill by the vicar of Croſthwaite in the county of 
Cumberland for tithes, the defendants inſiſted on a cuſto- 
mary manner of payment of tithe wool of the elder ſheep, 
by weighing the wool, and delivering the tenth part with- 
out fraud to the vicar, without his ſeeing or touching it ; 
but this was over-ruled, on the authority of the aforeſaid 
caſe in Hobart. Bunb. 301. 
In the ſame caſe, the pariſhioners inſiſted, that they 
ought to pay no tithe of hog wool (that is, of the wool of 
ſheep of a year old); alledging that no tithe thereof had 
ever been paid ; that the tenth lamb having been paid (or 
a compoſition for the ſame), the other nine ſhould nor 
pay tithe of their wool that ſame year; and inſiſting fur- 
ther, that a modus being paid for the tithe lambs, the 
ſaid modus included alſo the tithe of the hog wool. But 
the evidence not coming up to the proof of its being in- 


cluded within the modus, and the other allegations being 
plainly ſetting up a non decimando ; it was decreed, that 


the tithes of the hog wool ſhould be paid as well as of all 
the other wool. (For it is clearly a new increaſe.) 

By a conſtitution of archbiſhop Minchelſea, it is ordained 
as follows : Of the young of animals, as of lambs, we do 


ordain, that for fix lambs and under, fix half pence be 


given for the tithe; but if there be ſeven lambs in number, 
the ſeventh lamb ſhall be given to the rector for tithe; yet 
ſo, that the rector of the church who taketh the ſeventh 
lamb, ſhall pay to the pariſhioner of whom he taketh the 
tithe three half pence in recompence; he that taketh the 
eighth lamb ſhall give a penny ; he that taketh the ninth 


ſhall give an halfpenny to the pariſhioner: or the rector 


(if he pleaſeth) ſhall ſtay till the next year, until he may 
take a full tenth lamb ; and he who ſo ſtayeth, ſhall take 
always the ſecond beſt lamb, or the third at leaſt, of the 
lambs of the ſecond year; and this, for his ſtaying the 
firſt year. And ſo it is to be underſtood of the tithe of 
wool. Lind. 111. 

And theſe ſums, according to the value of money at 
that time, were computed as a reaſonable equivalent. 

But where it is ſaid that the rector ſhall have his elec- 
tion to take his tithe in that manner, or to let them run 


on till a lamb or fleece be due in the enſuing year, that is 
not 
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not allowed IF the common law ; * tithes muſt be paid 


g. P. 2. 


4. 6. 


Lind. 198. 


Lind. 197. 


Vet 


Alſo (as was ene before) cuſtom, which is a part 
of the common law, ſeemeth to have eſtabliſhed in moſt 
places, that the parſon ſhall have half the value of a lamb at 
five, and a lamb intire at fix, and ſhall receive or pay out 
proportionably for the numbers under five and above fix, 

If the cuſtom be to pay the tithe of wool-by the pound, 
and there be under ten pounds of wool ; in ſuch caſe a rea- 
ſonable conſideration ſhall be paid; becauſe being due de 

5 a modus ia non deeimando cannot be allowed in any 
1 Roll's Abr. 648. 

4 By a conſtitution of archbiſhop Wincbelſea; lambs, 
and other tithable young, ſhall be tithed proportionably, 
having regard to the different places, where they are be- 
gotten, brought forth, and nouriſhed, and to the times 
which they have continued therein. 
And by another conſtitution of the ſame archbiſhop ; if 
the ſheep be kept in one pariſh in winter, and in another 

pariſh in the ſummer, the tithe ſhall be divided proporti- 

onably, according to the time that they ſhall continue in 

each pariſh. Lind. 194. 

But no ſpace leſs than that of thirty days, ſhall Us rec- 

koned in the computation; that is to ſay, of thirty days 

together, and not by intermiſſion. 

Whereupon Dr Wood obſerveth, that if lambs are 

yeaned in another pariſh, and do not tarry there thirty 
on or more; no tithe is due for them to the parſon of 
Mood b. 2. c. 2. + 
And Dr Godolphin ſays, if ſheep ſtray out of one pa- 
riſh into another, and there yean, no tithe is payable for 
this to the parſon of that place; but if they go there for 
thirty days or more, for this a rate tithe is payable to that 
place; for, for ſheep removed from one pariſh to another, 
each parſon muſt have tithe pro rata: but under thirty 
days no rate tithe is to be paid. 
Again, by one of the aforeſaid conſtitutions, If ſheep 
do couch in one pariſh, and feed in another, the tithe 
ſhall be divided between the two churches : 

Lindwood) not equally, but proportionably ; for the far 

greater part ought to be aſſigned to that church, within 

the pariſh whereof they fed for the time, than to that 
where they only couched. 

And further; by the ſaid conſtitution it is ordained, 

that if foreign ſheep ſhall be ſhorn in any pariſh, the tithe 

ſhall be there delivered to the rector of the rd, ae 
0 | | : e 
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diviſible thing, as wool is. 
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he can be ſufficiently informed, that ſatisfaction hath been 
made for the tithe elſewhere, ſo as lawfully to hinder 
the payment thereof in ſuch pariſh where they are thorn, 
Lind, 197. God. 438. 

In like manner, If a perſon ſhall buy or ſell any ſheep, 
and it is certain from what pariſh the ſheep do come, the 
tithe thereof ſhall be proportionably divided between, the 
two pariſhes : but if it be uncertain ; that church ſhall 
have the whole tithe, within the limits whereof they are 
found at the time of ſhearing, Lind. 19% 22 1 

But Mr Bunbury ſeemeth to be of opinion, that the 
tithe of lambs muſt be paid where they fall, and is not a 
Bunb. 1 39. 

And it is now clearly held, that the tithe both of 

woo] and n ſhall be pajd where the ſheep-lamb or are 
ſhorn, 
Indeed, If ts ſheep be maria away unneceſſarily, and 
but a little before ſhearing or lambing time; this is frau- 
dulent: and the tithes ſhall be paid, in ſuch caſe, in 
that pariſh from whencꝭ they were fraudulently removed. 

But if they ſhall: be removed without fraud; it is held 
in equity, that no part of the tithe of wool or lamb will 
be payable in that pariſh from whence they were removed, 
but an agiſtment tithe muſt be paid for them, as for 
cattle yielding no profit to the incumbent there; and 
that theſe tithes are in no caſe to be divided, but the 
whole to be paid where they lamb or are horn, and an 
agiſtment tithe for them as unprofitable cattle in every 
other pariſh where they have been depaſtured, 

And no regard is had to the diſtinction, whether 
they have continued for leſs than a month; for there is 
the ſame equity, that tithes Wal be paid for one day as 
for thirty. 

Nor is the objection of any force, that in ſuch caſe 
the ſheep pays two tithes in one year. For that is not 
the fact. The tithe of wool is one thing, the tithe of 
agiſtment is quite another, being only tithe of the herb- 


age, which if ſuffered to grow to maturity would have 


yielded tithe of hay, or if the land had been ſown with 
corn, a corn tithe muſt have been paid. 
5. In the caſe of Boys and Ellis, M. 1723; in a bill 


for tithes, a queſtion aroſe, whether there was fraud in 


tithing lambs, on this cafe: The ewes were kept by the 
defendant in the pariſh of Driffield in the county of York 
(where the demand lay), all the year until Chriſtmaſs, 


when they were ready to drop their lambs, and then were 
re- 


Sheep re moved 


to avoid the p.y- 


ment of tithe 
lambs, 
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\ Sheep dying or 
killed. 


Lamb's wool. 


Tithes. 


removed into the pariſh of Skern (where there was a ſmall 
modus only for lambs), and there kept till lady day, for 
convenience of forage (as inſiſted upon by the defendant) ; 
and at lady day were brought back to Driffield : Note, the 
land in Skern was the defendant's own land. By the 
court; Here is not a ſufficient proof of fraud: and the 


plaintiff 's bill was diſmiſſed. But Page and Gilbert ba- | 


rons thought, at firſt, it might be proper to ſend it to an 
iſſue, to try whether i or not fraud, and whether this 
had been the uſual method of the defendant” s courſe of 
huſbandry ; but afterwards they concurred with baron 
Price. Bunb. 139. 

6. There is no doubt, but that wool is tithable ds jure; 
and therefore it hath been adjudged, that however for the 
pelts or fells of ſheep killed and ſpent in the houſe, no 
tithe ſhall be paid, yet the wool ſhall pay tithe : and for 
theſe, as well as for ſheep which die, a conſultation is 
provided in the regiſter. 1 RolPs Abr. 646. God. 429, 
45 Deg. p. 2. c. 6. ' Gibſ. 686. 

ut others have holden, that if ſheep be thorn; and die 
of the rot or other diſeaſe before the next ſhearing-time, 
the wool is not rs unleſs the Hoſes can A 
to have it. Waiſ. c. 

In the caſe of Brinklno and Edmonds, . 17 31; an 
halfpeny payable on the ſhearing day, for the wool of 
each ſheep dying between Candlemaſs and ſhearing day, 
was admitted and eſtabliſhed as a good modus. Bun, 

07. 

: a If a man pay tithe lamb at Mark's tide, aol after- 
wards at Midſummer he ſheareth the reſidue of the lambs, 
to wit, the nine parts; he ought to pay tithe of the wool 
thereof, altho' there are only two months between the 
time of payment of the tithe of the lambs unſhorn, and 
of the ſhearing of the reſidue, for this is a new Increaſe. 
1 RolPs Abr. 642. 

So in the caſe of Baker and Sweet, AM. I721, it ſeemed 
to be admitted, that the wool of lambs ſhall pay tithes, 
although the lambs had paid tithes two months before. 
Bunb. 90. | 

And in the caſe of Carthew and Edwards, T. 1749. 
The plaintiff brought his bill, amongſt other things, for 
the tithe of the wool of 88 The defendant anſwered, 
that he apprehended no tithe of lambs wool to be due, 
the plaintiff having received the full tithe of the lambs in 
their wool. But by the court it was declared, that the 
tithe of the wool of lambs was due to the plaintiff, and 
decreed accordingly. . 
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So where a modus is paid for a tithe lamb, and the 
other. nine-lambs are ſhorn ; tithes ſhall be paid of the 
wool thereof: for wool and lamb ate different ſpecies of 
tithes, and therefore a modus for lambs is no ſatisfaction 
for the tithe of wool,  _ > 
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8. By a conſtitution of archbiſhop Hinchelſea ; tithes Sheep agifiel, 


of wool ſhall be paid to the incumbent, in whoſe-pariſh 
the ſheep have remained conſtantly from the time of ſhear- 
ing till Martinmaſs, tho' they be afterwards removed; 
and if they be remoyed within the ſaid time from pariſh 
to pariſh, each incumbent in whoſe pariſh they ſhall re- 


main at leaſt thirty days ſhall have his proportion of the 


wool z but if they be removed from pariſh to pariſh 
after the ſaid time (that is, from Martinmaſs to the time 
of ſhearing), a reaſonable agiſtment ſhall be paid by the 
owners for the time they ſtay. Lind. 197. 

But this ſeemeth not to be law at this day: but the 
tithe in kind of wool ſhall. be paid only in the pariſh 
where the ſheep are ſhorn ; and an agiſtment tithe in the 
other pariſhes where they have been depaſtured. Other- 
wiſe it might be very inconvenient to proportion and di- 
vide the-wool ; eſpecially where the pariſhes ſhall be (as 
it may happen) ata very great diſtance, 

And in a caſe where the owner of the ſheep had de- 
paſtured them in the pariſh, from Michaelmas to lady 
day, and then fold them; upon ſuit in the ſpiritual court 
for a tenth of the bargain, the owner to obtain a prohi- 
bition ſurmiſed that he could pay a tenth of the wool, ac- 
cording the cuſtom of the pariſh : But a prohibition was 


denied, becauſe the parſon was defrauded of all, if he had 


not the tenth of the bargain; inaſmuch as the ſheep were 
gone out of the pariſh, and he could not have any wool, 
becauſe it was not the time of ſhearing. Poph.. 197. 


[Upon the whole, it is obſervable, that the meaſure 
of right in the eccleſiaſtical courts by the canons, and in 
the courts of equity by the rules of equity (without much 
regard to the canons), is very different; which may 
cauſe confuſion in theſe reſpects. In the former caſe, the 
laſt reſort is to the delegates; in the latter, to the houſe 

of lords. ]. | | 
9. No tithe ſhall be paid of locks of wool, if it appear 
that they were caſually loſt ; but otherwiſe, if by con- 

trivance and fraud. 2 Iuſt. 652. Ged. 462. 

W here the cuſtom is, to ſhear the necks of ſheep about 
Michaelmaſs, to prevent the tearing off of the * by 
thorns 


Locks of wool, 


Tithes. 
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thorns and! briars in the winter; if this be done without Be 
fraud, and not to deceive the parſon, then no tithe ſhall _ 
be paid for the ſame. - I Rollis Abr. 645 * 


So if a pariſhioner cut off the dirty locks of nis ſheep 

for their better preſervation from vermin, before the time 

of ſhearing, and this without fraud; no tithes ſhall be 
paid therecf. 1 Rolls Abr. 646. | 


* ” 


Several flocks 0: If ſeveral men's ſheep depaſture together in one 
|  depaftured to- flock, or under one ſhepherd ; yet this ſhall not make du 
ä them to be tithed together, but every owner ſhall pay his is 
tithe of them by himſelf: but if the head of a family hath tot 
his flock mixed with his childrens ſheep which are under Ge 
his tuition, and he takes the profit of them to his own uſe, 

in that caſe they. ſhall be tithed fagether. Lind, "193. Th 
Veg: e net 
Modus. It hath been held, that: if a man preſcribe to pay WE Li 
| an halfgeny for every lamb that he ſhall ſell before the firſt | 
day of May, and (to deceive the parſon) ſhall ſe] all his pa) 
lambs the day before May day; this is fraudulent, and the for 
cuſtom ſhall be no diſcharge. 1 Nell Abr. 652. har 
It is not a good modus, to pay every tenth pound of tit] 
wool for the tithe of wool; if he doth not ſhew that he fed 
hath paid ſomething if his wool do not amount to ten * 
pounds; for otherwiſe this is in non decimando if it be eitl 
under ten pounds; for the centh part thereof is due. I wh 
Koll e r US | ” 
If a preſcription be, that by: the owner : hack. wade the by i 
number of ten fleeces of wool, he ſhall pay one penny to the 
the parſon for the tithe of each of them; and if he hath no 
more, that then he ſhall deliver to the parſon the tenth wht 
part of his wool upon his conſcience; without fraud or co- inf 
vin, without the parſon's ſeeing or touching the nine 654 
parts; this is not a good modus, for that it is unreaſon- 4 
able, and is in effect to give to the parſon no more than tithe 

the pariſhioner pleaſed. 1 Rolls Abr, 648. t 
A cuſtom to pay tithes in kind. for fheep, if they con- as 
tinue in the pariſh all the year, and if they be ſold before Lin 
ſhearing time, but a halfpeny fortevery one ſo ſold, hath B 
been held an unreaſonable cuſtom. - Beh. now 
A modus to pay the tenth part of the whol of all the only 
ſheep which he had before lady day, in ſatisfaction of all men 
the wool of ſuch ſheep as ſhou]d by him be brought into 1 
the parifh after lay-day, hath been allowed to be good. of tl. 
1 Rolls Abr. 6449. the 1 
So alfo a modus to be diſcharged of tithe of thoſe he arab 
ſhould ſell but two days before the hearing, in conſidera- dow 
tion V 


Tithes. 
tion that time out of mind he hath paid tithe wool of thoſe 
which he bought but two days before the ſhearing, hath 


been allowed to be good, 1 Rol/s Abr. 649. 


ATI. Milk and cheeſe, 
1. Milk is a mixt tithe. Gibſ. 713. 


2. Where tithe milk is paid in Und, no tithe cheeſe is Not milk and 
k cheeſe both. 


due; and where tithe cheeſe is paid in kind, no tithe mil 
is due: In which caſe, as in all other like caſes; the cuſ- 
tom of the place is to be obſerved, Deg. p. 2. c. 6. 


Ged. 39 2. 


3. And by a conſtitution of archbiſhop Winchelſea; Payment thereof 
Thy tithe of milk ſhall be paid, from the time of its firſt re- by canon. 


newing, as well in the month of Auguſt as in other months, 
Lind. 199. 

Upon what pretence the people pleaded exemption from 
paying tithe of milk in Auguſt, Lindwood doth not in- 
form us: probably it was, becauſe this was the principal 
harveſt month; and they thought it too much to pay 
tithe of milk while they were paying tithe of corn, and 
fed their harveſt people with the milk. TFohnſ. Winch, 

Lindwood explains the milk here ſpoken of, to fignify 
either that of cows, or ſheep, or goats, or other cattle 


which are milked. Lind. 200. 


But the tithe of the milk of ewes ſeemeth h to be due 
by cuſtom ; for a man may preſcribe that by the cuſtom of 
the country where he is ſued for tithes of the milk of ewes, 
no tithes of the milk of ewes have been paid for time 
whereof the memory of man is not to the contrary ; and 
in ſuch caſe a prohibition will be granted. 1 RoiPs Abr. 


654. 


4. By a conſtitution of archbiſhop Winchelſea : The Different pa« 
— of the milk and cheeſe of cows and goats ſhall be paid where fiſhes, 


2 feed and couch. Otherwiſe, if they couch in one pariſh, 
feed in another, the tithe ſhall be divided between the rector. 
Lind. 199. 
But it may be doubted 8 as the law 8 
now to ſtand, whether they ſhall not pay tithe in kind 
only in the pariſh where they are milked, and an agiſt- 


ment tithe in the other pariſh. 


M. 8. V. Scoles and Lewther. Lands was parſon 
of the pariſh of Swillington; and Scoles lived in Kippax 
the next adjoining pariſh, and occupied a large parcel of 
arable land in Kippax, and had alſo forty acres of mea- 
dow and paſture in Swiilington, and fuui acres of arable 

Vor. III. Hh ä land. 
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land. Lowther libelled in the ſpiritual court of York 
againſt Scoles, for tithes of the cattle depaſtured in 
Swillington. Scoles, upon z ſuggeſtion that cattle kept 
for the pail for the uſe of the houſe ought not by the law 
to pay tithes, and that this cattle for the tithes whereof 
Lowther now libels is ſuch, moved for a prohibition. 


And it was granted to bim, unkeſs cauſe: ſhewn. And 


now, upon affidavit that Scoles carried the milk of this 
cattle to his houſe in Kippax, and uſed it there, it was 
moved that the rule might be diſcharged. And it was 
reſolved by the whole court, that the defendant Lowther 
ſhould have the tithes of this milk, L. Raym. 129. 

And as to the tithe of the milk of ſheep, it is ordained 


by the ſaid conſtitution, that in the pariſhes where the ſheep 


continually feed. from the time of ſhearing: to the feaſt of St 


Martin in the winter, the tithe of their milk and cheeſe ſhall 


be fully paid to the churches there, alths" they ſhall be afterwards 
removed from that pariſh and and be ſhorn-elſewhere.. And if 
within the aforeſaid time, they be removed to paſture in divers 
pariſhes ; every church, according ie a proportionable part of 
the time ſhall receive hs tithe thereof ; 3 but no ſpace leſs than 
that of thirty days ſhall be reckoned: in the computation. But if 
after the feaſt of St Martin, they be carried to poſtures elſe- 
where, and be fed even until the time of ſhearing in one or in 
divers pariſhes, in the paſtures of their azoner or f any other ; 


the paſtures ſhall be valued; having reſpect to the number 7 
x 


ſheep, and according to ſich waluation of the puſtures 


tithes ſhall be demanded of the, owners. 4 ſuc h paſtures 


Lind. 197. 

And the reaſon 3 b after the feaſt of St Martin 
ſheep are not uſually milked. And therefore this conſti- 
tution requireth, that the tithe be paid according to .the 


value of the paſture for ſo many ſheep there depaſtured. 


| : _ Otherwiſe if they ſhould lie there, and in the mean 
time give milk, and cheeſe ſhould be made thereof, 
then the tithe of milk and of cheeſe: ſhould be paid as 


When milk ſhall 
be pa d, and 
when cheeſe, 


they ſhould fall out. Lind. 198. 


5. By another conſtitution of the uwe irebbilbop; the 23 
5 of mii ſhall be paid in cheeſe, whilft the pariſbioner ma- 


keth cheeſe ; but in the autumn and winter it ſhall be paid in 
kind ; unleſs the pariſhioners will for the ſame makea competent 
redlemetion, to the value of the tithe and the "_ of the 
church. Lind. 194. 

But the canon in this, as in other inſtances, i is generally 
overruled by the cuſtom of the place; for in many places 
they pay the milk in kind all the year; in ſome places 

they 
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they pay only cheeſe; and in ſome neither cheeſe nor 


milk, but ſome ſmall fate for it: and the cuſtom of the 
place in this, as in all other tithing, is to be obſerved, 
notwithſtanding the canon. Deg. Pp. 2. c. 6. 


6. When milch cows are become dry, and are dephf: Agiſtment of 
tured as dry cattle, tho' but for a month; an agiſtment milk cattle, 


tithe ſha]] be paid for them: and ſoit is, if they! are fatted 
and fold. Boh. 96. | | 


7. The tithe of milk is to be paid, not by the tenth Manner of 
part of every meal, but by N tenth mea] intire. tithing. 


Bunb. 20. 

In the aforeſaid my of Scoles ad Lowther, it was ſaid by 
the court, that of common right tithe milk is payable 
at the parſonage or vicarage houſe; in which particular 
this tithe differs from all others, which muſt be fetched by 


the receiver: but by cuſtom the payment may be made in 


the church porch, whither it ſhall be brought by the pa- 
riſhioners. L. Raym. 129. Wood b. 2. c. 2 

But in the caſe of Dodſon and Oliver, E. 1721; it was 
decreed, that if there be any cuſtom in a pariſh for the 
manner of tithing milk, as to carry it to the church porch, 
or parſonage houſe, that muſt be obſerved by the pariſhi- 
oner; but if there be no particular cuſtom or uſage, the 
pariſhioner is obliged de jure to pay every tenth meal, to 
milk the cows at the uſual place of milking into his own 
pails, and the parfon is obliged to fetch it away from the 


milking place in his on pails in a reaſonable time; and it 


he doth not fetch it before the next milking time, the pari- 


ſhioner may juſtify pouring the milk upon the ground, be- 
cauſe he hath occaſion for his own patls. And it was de- 


termined by the whole court of exchequer in this caſe, that 
the milk ought not to be carried either to the church 
porch, or to the parſon's houſe, and that it ought to be 
fetched by the parſon. Bunb. 73. 

So in the caſe of Carthew and Edwards, T. 1749. Ed- 
ward Carthew, clerk, rector of St Mewan in Cornwall, 
brought his bill in the exchequer (amongſt other particu- 
lars) for the tithe of milk. The defendant Edwards in 
his anſwer ſet forth, that the plaintiff having declared he 


would not ſend for cr fetch the tithe milk, he did order 


every tenth meal of his cows to be turned upon the 


ground; it not being uſual or cuſtomary for the pariſhi- 


oners of- the ſaid pariſh, to carry their tithe milk home to 
the rector. The court, upon hearing the cauſe, and or- 
dering two decrees in the ſaid court to be read, wherein 


Dodſon was plaintiff and Over N did declare, 


. that 


Modus. 


Deer. 


Eonies, 
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. that the defendant ought to have milked the tenth meal 


of his cows, in veſſels of his own, at the place and in the 
manner he milked the other nine meals, and that the 
plaintiff ought to have fetched it away in his own veſ- 


ſels. 


8. It hath been W e a good modus, in conſidera- 


; ian of the payment of the tenth cheeſe made from the firſt 
of May until the laſt of Auguſt, to be diſcharged from 


the tithes of milk; for this is not tithe in kind of part in 


diſcharge of the n for no tithe in kind is due of 


cheeſe, but only of milk, and ſo this is a good conſidera- 
tion. 1 Koll's Abr. 651. Bo 

A cuſtom that every inhabitant in the pariſh, who kept 
cows there, had uſed time out of mind to ſet out the whole 
meal of milk upon the ninth day of May at night, and up- 


on the tenth day of May in the morning, and ſo upon 


every ninth day then next following, until one lamb (to be 
yeaned in the year following) ſhould be heard to bleat there, 
hath been adjudged an unreaſonable cuſtom ; becauſe in 
ſuch caſe it might be contrived that lambs ſhall come ſo 
ſoon, as to deprive the parſon of the tithe in for a great 
part of the year, L. Raym. 358. 


M. 1731. Brinklow — Edmonds. A vill was exhi - 


bited to eſtabliſh ſeveral modus's in the pariſh of Newton 
Longville in the county of Buckingham: One of which 
was, that tithe milk ought to be paid by every tenth even- 
ing and morning's meal in kind, from Hoe monday to 
the ſecond day of November, to commence upon the even- 
ing of Hoe monday (that is, the monday fortnight after 
eaſter day), and the morning following, to be taken by 
the rector at the place of milking, and no tithe milk to 
be paid for the reſidue of the year. But by the court, 
this is void upon the face of it, being only a payment of 
part for the whole. Bunb. 307. 


X [IL Deer and cones. 


1. Deer, being feræ naturz, are not tithable without 
ſpecial cuſtom. 

But if tithe thereof be due by cuſtom, it muſt be 
paid. 

2. Conies alſo, being ferz naturz, are not tithable 
of common right. 1 Rolls Abr. 635. 

But tithes in kind, or a modus for them, may be by 


_ cuſtom, 


In the cafe of Walton and Tryon, M. 1751. A bill 


was brought by the plaintiff (amongſt other things) for the 


tithe 


". & %%%... 8 


2 2 


I. 
7 1 


Tithes. 


tithe of rabbits, in a warren called Aſhurſt's warren. And 
he proved by the former incumbent's book, that the ſame 
had been compounded for, by payment of 20 ſh in money 
and four couple of rabbits. For the plaintiff it was ar- 
gued, that it is a great queſtion, whether this be a prædial, 


mixt, or perſona} tithe. Cuftomary tithes are generally 
deemed perſonal tithesy, and if fo, then a payment in lieu 


of tithes will be good. Rabbits are of that nature, that 
they are difficult for the parſon to get them, the times of 
taking them uncertain, and therefore a ſmall compoſition 
probably was taken for them. Suppoſe a compoſition was 
made for hay, originally at 51; and afterwards a new 
agreement was made for 41 and one load of hay: this 
would be good, and an aſſumpſit would lie. The parſon's 
book proves, that ſeveral couples were paid, and money 


alſo; and that book is always held to be good evidence.— 


For the defendant, it was anſwered, that this tithe can 
only depend on a cuſtomary immemorial right; and fo 


_ ought to be laid in the bill. Here it is laid, to the tenth 


of the rabbits in kind; and the plaintiff demands it as 
ſuch. But this evidence is directly contrary. For by that 
he proves a compoſition in lieu of tithes for them. There- 


fore, as his evidence contradicts his manner of laying his 


preſcription, he muſt fail in his ſuit. As to the rector's 
book in this caſe, it is very modern; for it goes no further 
back than the year 1728. This indeed may be evidence 
of payment; but it can never be admitted as an evidence 


to ſupport the right. — By the lord chancellor Hard- 
wicke: The plaintiff by his bill demands tithes in kind. 


But there is no evidence of that. The evidence offered is, 
that four couple of rabbits have always been ſent and de- 


livered at the parſon's houſe by the warrener, and 20 ſh 


a year paid; and ſo proved by the former incumbent's 
book. And the argument by the plaintiff from this evi- 
dence is, that this is a compoſition for tithes in kind; 
and rightly argued, for the modus would be too rank. 
But the great thing with me is, this 20 ſh a year. For 
the four couple of rabbits can neither be modus nor com- 


poſition. Indeed payment of part of a thing in money, 


and part in kind, has been held to be good. But I can 
determine nothing on this queſfion: but it muſt go to be 


| tried as to the cuſtom. - 


Hh 3 | V. Fowl, 
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Hens, ducks, 
geeſa. 


Turkies. 


Tithes. 
VI. g Fotol. 


1. Of fowls which are domeſtick, and not feræ naturz, 
anne are to be paid; as geeſe, hens, ducks: and the 


manner of tithing them is, either by paying the tenth egg, 


or the tenth of their young, according to the cuſtom of 


the place, but not both; for where tithe of eggs is paid, 
there is no tithe of the 1 young; and where the tithe of 
young is paid, there n be no tithe of eggs. God. 405. 


Deg. p. 2. c. IT. 


2. It is ſaid that 9 alſo, as being tame fowl, ſhall 
pay tithe. Degg. p. 2. c. II. 

2. In the caſe of Haughton and Prince, it was affirmed, 
that turkies are to be ranked amongſt things that are fer 
naturz; and conſequently not tithable. Ao, 599 

But in the caſe of Carleton and Brightwell, T. 1728; 
where tithes were demanded of turkies, and it was object 


ed that turkies were things feræ naturæ, and not tithable 


any more than partridges, and that turkies were not 
brought hither from beyond ſea before the time of queen 
Elizabeth; it was declared by the court, that it doth not 


appear but that turkies are birds as tame as hens, or other 


poultry, 1 therefore mult pay tithes. 224. FF. 462, 


P igeons, 


Partridges ane 


pheaſan:s, 


Modus. 


2 10 
It is ſaid, that of pigeons ſold tithes ought to be 


3 dut not if they: be 0-290 in the houſe, 1 RulPs 


Ar. 635. 
But by cuſtom pigeons Went in the Rate may be titha- 


ble; tho' not of common right. 1 Kall, Abr. 642. 


5. If a man hath pheaſants or partridges, and keepeth 
them in a place ineloſed, and clips their wings, and from 
their eggs hatcheth and bringeth up young pheaſants or 
partridges; no tithe ſhall be paid of theſe eggs or young, 
becauſe they are not reclaimed, but continue feræ naturæ, 
and would fly out of the incloſure, if their wings were not 
clipped. 1 Rollt Abr. 636. 

6. It hath been adjudged, that the paying of thirty egg 
in lent, is a good modus for all tithes of eggs: which 
ſeemeth to croſs the rule of the law, that every modus 
ought to be ſome what, as to kind, different from the 
thing that is due. Gibſ. 679. 


But it is to be conſidered, that this cuſtom doth bind | 


the pariſhioner to the payment of ſo many eggs, whether 
he hath hens or not; fo that he may be obliged to buy 


eggs, to pay the preſcription ; and this is what makes it a 


good 
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Tithes. 
good cuſtom : but if the cuſtom had been, that he ſhould 
pay thirty 55 of e own hens; the cuſtom would have 


XV. Bees. 
Beet are reckoned amongſt the things that are feræ na- 
turæ, and by conſequence tithe. free, and it hath been 


_ adjudged, that they ſhall not be paid in kind by the tenth 


ſwarm. Gibſ. 677. 

But of the wax and honey of bees tirhes ſhall be paid in 
kind de jure. 1 RolPs Abr. 635. 

And that is, by the tenth meaſure of honey, and the 
tenth weight of wax. God. 389. Dez. p. 2. c. 7. 

And there is a conſultation provided in the regiſter, for 
the tithe of dane and of the wax of bees. 


ATT. Mills, „5 aer, big other perſonal tithes. 


1. 7 the books of common law it ne that ſome 
tithe or other is due for a mill. 2 Iasi. 621. 

The canoniſts hold, that this is a prædial tithe, and 
that the tenth toll ih ought to be paid for the fame, 
without deduction of expences: but this doth not agree 


: Mills, 


with the common law, and therefore 1s .not binding. | 


Deg. p. c. 2. 
In the mb. 4 of Dodſon and Oliver, E. 1721, in the ex- 


chequer; Price and Mountague barons were of opinion, 


that an ancient corn mill ought to pay the tenth toll dith, 
which being a tenth part of the thing itſelf, was a præ- 
dial tithe, and due of common right: But che chief ba- 
ron Bury and baron Page, that it is 2 perſonal tithe, and 
not due of common right; and the mill not having paid, 
is now exempt by the ſtatute of the 2 Ed. 6. So the 
court being divided, the plaintiff had no decree. Buns. 
5 before this, in the caſe of Newte and Chamberlain, 
in the year 1706, it was decreed in the houſe of lords, on 
an appeal from the court of exchequer, that the tithes of 
a mill are perſonal tithes, contrary to ſeveral ſeeming 
authorities ; and that in conſequence of their being per⸗ 
ſonal tithes, not the tenth of the toll, or the tenth diſh of 
the corn ground belongs to the arſon, but the tenth part 
of the clear profits, after the charges of erecting the mill, 
and the other charges of ſervants, horſes, and other ex- 


And 


Pences are deducted. Vin. Diſinies; M. a. 
Hh 4 


471 
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'Tithes. 


And in the caſe of [Carleton and Brightwell, T. 17283 a 
demand being made by the bill of the tithe of a corn mill, 
it was inſiſted, that every tenth toll diſh was due. But it 
was replied, that this matter was determined in the afore- 
ſaid caſe of Newte and Chamberlain, in the houſe of lords, 


| Where a bill was brought for the tithes of a malt mill in 


Tiverton in Devonſhire, and where the lords determined 
with the aſſiſtance of eight judges (whereof Holt chief juſ- 
tice was one) that mills were tithable, but that the ſame 
was a perſonal-tithe, and ſo ought to be paid out of the 
clear gain after all manner of charges and expences de- 
ducted : Upon which authority, the maſter of the rolls 
decreed the mill in queſtion to pay tithes, but that they 
ſhould be paid only as a perſonal tithe, 2 P. Will. 463. 
Vin. Diſmes. M. a. cr | | 

By the ſtatute of the ꝙ Ed. 2. fl. 1. c. 5. fam deere 
in his ground a mill of new, and afterwards the parſon of the 
fame place demandeth tithe for the ſame, the king's prohibition 


E ſball not lie. ll 2 


A mill] This is only meant of à cori mill : for it hath 
been reſolved, that fulling mills, tin mills, lead mills, 
plate mills, and the like, are not within this ſtatute, nor 


is tithe due of ſuch otherwiſe than by cuſtom. Gf, 


4 


666. . 7 


Of new] Therefore all Frs | mills. not erected before 


this ſtatute are tithable. But becauſe many mills ſince 
erected may be to us ancient, and their firſt erection not 
known, the rule of their diſcharge ſeemeth to be, that all 
ſuch mills whoſe firſt erection was before time of memory 
and is not otherwiſe known by matter of record, and have 
not been ſubje& to the payment of tithes, ſnall be intend- 
ed to be erected before the ſtatute, and ſo to be tithe free. 


But as to mills for which tithes have been paid, and new | 


mills ; tithes muſt be paid for them. Bob. 127. 
Therefore when prohibitions are moved for to ſtay ſuits 
for tithes in the eccleſiaſtical courts for ancient mills, it 
muſt not only be ſuggeſted that the mill is an ancient mill, 
but alſo that it hath never paid tithes ; and the courts of 
common law do generally require an affidavit to be made 
of the truth of ſuch ſuggeſtion, to wit, that the mill is 
ancient, and hath not within memory paid any tithes. 

Boh. 127. | 8255 

The king's prohibition ſhall not lie] T. 15 Ja. A prohibi- 
tion was prayed to the ſpiritual court, upon a ſuggeſtion, 
| that 
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zhibi- 
ſtion, 
that 


that the parſan libelled for tithes of a mill which was 


erected upon land diſcharged of tithes by the ſtatute of mo- 
naſteries 31 H. 8. c. 13. And denied by the whole court: 
for of a mill erected of new, a prohibition lieth not. 


Cre. Ja, 429. | 1 2 | 
If there is a modus in lieu of all tithes iſſuing out of a 
meſſuage and an ancient water mill for corn, and a new 


water mill for corn is erected within the ſaid meſſuage ; 
or if the ftream on which an ancient mill ſtood is diverted 
by the owner (and not by the act of God), and a new mill 
erected upon the new ſtream ; they ſhall not be diſcharged 
by virtue of any former modus. 1 Noll Abr. 641. 
But if there hath been an ancient corn mill for which a 


modus hath been paid for time immemorial, and after. 
wards by continuance of time the mill ftream changeth its 


courſe, and goeth in a place a little diſtant from the anci- 
ent ſtream, and thereupon the owner of the mill pulleth it 
down, and rebuildeth it in the new place where the ſtream 
now runneth ; this ſhall be diſcharged of tithes by force 
of the ancient modus, for this cometh by the act of God, 
and not by the act of the party. 1 Ro ' Abr. 641. 

It is ſaid in Cartb. 215. that adding new ſtones to an- 
cient mills will not alter the modus, nor deſtroy it, where 
the ſtones are under the ſame roof. But by lord Hard- 


wicke, in the caſe of Talbot and May, Dec. 17, 1743; 


this to all intents and purpoſes is two mills, and the latter 


cannot be covered under the modus: you might as well 


ſay he might ere& another mill upon the ſame ſtream, and 
call it one mill. 3 Atk.17. 
But if the ſurmiſe be of a certain rate or modus for all 


mills erected and to be erected, and.a mill there appears 


to be new ; the modus cannot extend to it,. by reaſon of 
the ſtatute aforeſaid. 3 Bulft. 212: 


473 


2. It doth not ſeem to be agreed, whether or how far Fiſhiogs, 


fiſh in pods or private fiſheries are liable to pay tithes; and 
therefore the ſame muſt be referred to the cuſtoms of par- 


ticular places. | 
But it ſeems that of theſe no tithe can be due, where 


no profit is made thereof, and where they are kept _ 


for pleaſure, or to be ſpent in the houſe or family; as 
kept in a pond generally are. Boh. 135. 

Alſo fiſh taken in common rivers are tithable only by 
cuſtom. Ged. 406. Wood b. 2. c. 2. 

And in this caſe Lindwood ſays it is only a perſonal 


tithe, and ſhall be paid to that church where he who 
| taketh 


474 


Other perſcnal 


tithes, 


| Fas 4 vn, 
Tithes. 


taketh them heareth divine ſervice and receiveth the ſacre- 


ments, Lindw. 195. an 


Where fiſh are taken in the hho; tho! they are feræ na- 
turæ, and conſequently not tithable of common right, 
yet by the cuſtom of the realm they are tithable as a per- 

| ſonal tithe, that is, not by the tenth fiſh,” or in kind, but 
dy ſome ſmall ſum of money in conſideration of che pro- 


fits made my after coſts ners 
+ eee | 
Upon which foundation, it is 600% that if the owners 


1 Kol. Abr. 


of a ſhip do lend it to mariners to go to an iffand for 


fiſh, and are in conſideration of ſuch loan to have a cer- 


tain quantity of fiſn When they come back; no tithe ſhall. 


de paid by the mariners for what is given to the owners, 
becaufe' a are Lal to mp for * clear gain. 619 
Orme? 


ordained, that perſonal tithes " ſhall be paid of artificers and 
merebandixers, that is, of the gain of their commerce; as alſo of 
carpenters, ſmiths, maſons, weavers, inn-keepers, and all other 
workmeri and hirelings, that they pay tithes of their wages ;; 
znleſ; ſuch hirelings ſhall give ſomething in certain to the afe or 
for the lights of the church,” if the rector ſhall ſo think proper - 


That is to ſay, they ſhall pay the tenth part of the profit, 


deducting © firſt all neceſſary and re ebene 
Lind. 195. 

And by the! ſtatute of the 2 & 3 Ed: 8. Ye gers 

perſon exerciſing merrhundixes, bargaining and ſelling, clothing, 
handicraft, or ether art or faculty by ſuch kind of perſons,' and 
in Juch places as heretefore within theſe forty years have accuſ- 
tomably uſed to pay ſuch perſonal tithes, or of right ought to pay 
(other than ſuch:as be common day labourers), ſhall yearly at or 
before the feaſt of Eaſter, pay for his per ſonal tithes the tenth 
part of his clear gains; his charges and expentes, according to 


his eflate condition or degree, to ve "therein abated Se and pb 


dedutted. ſ. 7. 

Provided, that in all ſuch 1 hy bee ſen have 
uſed to pay their tithes within the fe forty years, the ſame «op 
of payment of tithes to be obſerved and continue, ſ. 8. 

And if any perſon refuſe to pay his perſonal tithes in form 
aforeſaid, it ſhall be ogg to the ordinary of the dioceſe where 
the party is dwelling, to call the ſame party before him, and by 


bis diſcretion to examine him by all lawſul and reaſonable means, 
eher than by the party's own corporal oath, concerning the true 
payment of the ſaid perſonal tithes, ſ. 9. 


We 


3. By a eoriflitution wm archbiſhop WineheMHen, „ 
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Tithes. 

Provided, that nothing in this act ſhall extend to any pariſh 
which /tahds upon and towards the ſea coaſts, the commodities 
and occupying whereaf con ſiſteth chicfly in fiſhing, and have by 
reaſon thereof uſed to ſatisfy their tithes by fiſb; but that all 
ſuch pariſhes ſhall pay their tithes according to the laudable cuſ- 
toms, as they have heretofore of ancient time within theſe forty 
years uſed and accuſtomed, and ſball pay their offerings as is 
aforeſaid. ſ. 11. ie | | 

Provided alſo, that nothing in this act ſhall extend in any 
wiſe to the inhabitants of the cities of London and Canterbury, 


and the ſuburbs of the ſame, nor to any other town or place that 


hath ujed to pay their tithes by their houſes, otherwiſe than 


they ought or ſhould have done before the making of this act. 


* 


ſ. 12. | 
This act reſtrains the canon law in three things: Firſt, 
where the canon law was general, that all perſons in all 
places ſhould pay their perſonal tithes, the act reſtraineth 
it to ſuch kind of perſons only, as have accuſtomably uſed 
to pay the ſame within forty years before the making of 
the act. Secondly, whereas by the eccleſiaſtical laws: 
they might before this act have examined the party upon 
his oath concerning his gain; this act reſtrains that courſe, 
ſo that the party cannot be examined upon oath. Thirdly, 
by this act the day labourer is freed from the payment of 
his perſonal. tithes. Deg. p. 2. c. 22. | 

It cannot be intended upon this act, that if ſuch tithes 
have been ſometimes paid within forty years, they are 


therefore due; but they muſt have been acciſtomably, that 


is, conſtantly paid for forty years next before the act. 
Deg. p. 2. c. 22. | 2 0 Ce” 
If it be demanded how ſuch payment muſt now be 
proved forty years before the making of the act; the an- 
ſwer is, as in other like caſes, *@ poſteriori ; by what has 
been done all the time of memory fince the aft. Deg. 
P. 2. C. 22. | | | 

Sir Simon Degge ſays, the only caſe that he could find 
for abvye a hundred years before his time, where the tithes 
of the profits of ſuch trades were ſued for by any clergy- 


man, was that of Dolley and Davis, M. 11 Ja. which 


was thus: The parſon of a pariſh in Briſtol libelled in 


the ſpiritual court againſt an innkeeper, to have tithes of 
the profits of his kitchen, ſtable, and wine cellar, and 
did ſet forth in his libel, that he made great gain in ſelling 
of his beer, having bought it for 5001, and fold it for 
1cocl, of which gain he ought to have tithe by the com- 
mon law of the realm. Upon which occaſion, the clerk 

Gn | of 
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47 Tithes. 


of the papers informed the court, that when one had li. 

belled for tithes of the gain of 101 for 1001 put out, a 

g prohibition was granted: and the ſame was alſo granted 
in this caſe. 2 Bulft. 141. | 

And perſonal tithes are now ſcarce any where paid in 

England, unleſs for mills, or fiſh: caught at ſea ; and then 

Payable where the party hears divine ſervice, and receives 


the ſacraments. Mood b. 2. c. 22. 
VI. Of the ſetting out, and the manner of taking 
: and carrying away of tithes. | 


General manner 1. By a conſtitution of archbiſhop Winchelſea, it is 
t getting out. ordained as follows: Becauſe by reaſon of divers cuſtoms in 
the taking of tithes throughout divers churches, quarrels conten- 
tions ſcandals and very great hatreds between the rectors of the 
churches and their pariſhioners do oftentimes ariſe ; we will and 
. ordain, that in all the churches "eſtabliſhed throughout the pro- 
vince of Canterbury, there be one uniform taking of tithes and 
prefits of the churches. Lind. 192. 


Between the reftors of churches] Which is to be under- 
Rood alſo of vicars, where the tithes belong to their 


Throughout the province] Per provinciam : Lindwood 
ſays, in ſome copies it was archiepiſcopatum (as alſo it was 
in archbiſhop. Grey's conſtitutions, from whence this was 
taken) ; but in a provincial council held at London un- 
der archbiſhop Chicheley the word archiepiſcopatum by 
conſent of the prelates and the whole clergy was taken 
away, and provinciam inſerted in its place ; Lindwood 
himſelf being then prolocutor. Lind. 192. 


And profits of the churches] That is, which do not con- 
ſiſt in tithes : as, oblations, mortuaries, and ſuch like. 
ER 1902. 1 on 5 5 
But notwithſtanding the canon, the manner or form 
of ſetting out or REFERS of tithes, is for the moſt part 
governed by the cuſtom of the placgdme. | 
Not before the . If the owner will not cut his crop be fore it be 
crop is cut. ſpoiled, the parſon is without remedy. God. 394. 


3 may not 3. The parſon, vicar, impropriator, or farmer, can- 
tet it out. not come himſelf and ſet forth his tithes, without the 


licence and conſent of the owner; for if be ſhall of his 
own head tithe the corn or hay of any landholder within 
| | his 


J li- 


ted 


then 
ives 
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his pariſh, and carry it away, he is a treſpaſſer, and an 


action will lie againſt him for it. Deg. p. 2. c. 14. a 
4. But every perſon is bound of common right, to cut Yet he may ſee 
down, and ſet out the tithes of his own lands. And that it ſet out. 


it may be done faithfully and without fraud, the laws of 
the church intitle the parſon to have notice given him; 
but by the declaration of the common law, ſuch notice is 
not neceſſary. Vet nevertheleſs, the common law de- 
clareth a cuſtom of tithing without view to be an abſurd 
cuſtom : And by the ſtatute of the 2 & 3 Ed. 6. c. 13: 
it is enacted, that at all times whenſoever, and as often 
as any prædial tithes ſhall be due at the tithing of the 
ſame, it ſhall be lawful'to every party to whom any of 


the ſaid tithes ought to be paid, or his deputy or ſervant, - 


to view and fee their ſaid tithes to be juſtly and truly ſet 
forth and ſevered from the nine parts. 

E. 6 G. 3. Butter and Heathly. An action upon the 
caſe was brought againſt the defendant, for not fetching 
away his tithes in a reaſonable time. The declaration 
ſtates, that the plaintiff ſet out the tithes, and the defend- 
ant refuſed to fetch them away. At the trial the defend- 
ant's counſel inſiſted on a cuſtom in the pariſn, that notice 
ſhould be given to the owner of the tithes, of the ſetting 
them out. The judge who tried the cauſe held the cuſtom 
not to be a good one; and a verdict was found for the 
plaintiff, ſubſect to the opinion of the court of king's 
bench, upon the following queſtion, viz. Whether the 
cuſtom be good in law or not? A motion had been made 
for a new trial, and a rule to ſhew cauſe. The counſel for 
the plaintiff denied this to be a good cuſtom; becauſe it 


was only ſetting up the eccleſiaſtical law againſt the com- 


mon law of the kingdom, whieh cannot be done by cuſtom 
in any particular diſtrict. By Mr Juſtice Wilmot; By 
the common Jaw no notice is neceſſary, By the eecleſiaſti- 
cal law it is neceſſary. The queſtion therefore is, Whe⸗ 
ther the eccleſiaſtical law can be introduced under the no- 
tion of ſuch a cuſtom. — This was agreed to be the queſ- 
tion. — The plaintiff's counſel objected, that this cuſtom 
is not a reaſonable or good one; becauſe it is not founded 
upon any conſideration. The farmer can receive no be- 
nefit by giving ſuch notice: on the contrary, he may be 
much incommoded by being bound down to ſet them out 
at the particular time notified. Indeed, no tice to the 
owner of the tithes, of their having been ſet out, is previ- 
ouſly neceflary to the bringing an action for not carrying 


them away: And this notice was given. The counſel for 
4 | the 
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the defendant, who argued in ſupport of the rule for a new 
trial, admitted that the common law doth not require the 
notice of ſetting them out: But this cuſtom does require 
it; and they inſiſted that it is a good cuſtom. The con- 
ſideration of cuſtoms cannot be inquired into: However, 
if it were neceſſary to do ſo, honeſty and piety are ſuffi- 


cient conſiderations for this cuſtom. But cuſtoms muſt 


be preſumed to have ſprung from good conſiderations, 
This cuſtom prevails in half the pariſhes in the weft of 
England. And as tithes depend in a great meaſure upon 
cuſtom, ſo alſo does the manner of ſetting them out. In 
a cauſe at Niſi Prius, in the caſe of one Varborough, at 
Lincoln aſſizes, lord chief juſtice Willes held ſuch a cuſ- 
tom to be good, and ſaid he wiſhed it were the law of the 
land. — After having taken time to conſider of it, lord 
Mansfield delivered the opinion of the court: The only 
queſtion is, Whether this be a reaſonable cuſtom or not. 
There is no authority that comes up to this point, but 
one; and that was a cauſe on the midland circuit before 
lord chief juſtice: Willes, who thought it a reaſonable 
cuſtom. ' I think ſo too. I believe the doubt about it 
_ aroſe from a jealouſy of receiving the eccleſiaſtical Jaw in 
any caſe whatſoever ; leſt the clergy ſhould introduce it 


by degrees. It is reaſonable,” as promotive of juſtice, and 


_ preventive of fraud. Mr Dunning ſaid, as of his own 
knowledge, that there were ſuch woſtowe in'the weſt of 
England: and I am told there are ſuch in Lincolnſhire. 
We are all clear, that it is a good cuſtom. It is for the 
Fünen of fraud, and for the convenience of the par- 
ties. Therefore the rule muſt be made «bſoluts for a new 
trial. Bur. Mans. 1891. | 

Muſt take care $5. The care of the tithes, as to woke or e after 

of it, atter it is ſeverance, reſts upon the parſon, and not upon the owner 

pang of the land. For it ſeemeth, that the parſon is at his peril 
to take notice of the tithes being ſet out; and ſo it hath 
been declared, that altho' the pariſhioner ought de jure 
to reap the corn, yet he is not bound to guard ns tithes 
of the parſon. Gibſ. 689. 


' May ſpread and 6. But after the * 1 are — forth, he may of common 


dry it upon the right come himſelf, or his dane and ſpread abroad, 
* dry and ſtack his corn, hay or the like, in any convenient 
place or places upon the ground where the ſame grew, till 

it de ſufficiently weathered and fit to be carried into the 

barn. But he muſt not take a longer time for the doing 

thereof, than what is convenient and neceſſary; and what 

hall be deemed a convenient and neceſſary time, the law 

I { doth 
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doth not nor can define; for the quantity of the corn or 
hay, and the weather, in this caſe are to be conſidered ; 
and what ſhall in this and all other caſes of like nature 
be ſaid to be a reaſonable and convenient time, is to be 
determined by the jury, if the point come in iſſue triable 
by a jury; but if it come to be determined upon a demut- 
rer, or other matter of Jaw, the judges of the court where 
the cauſe depends are to roles the ſame, Deg. P. 2. 

c. 14. Str. 243. 

7. And it ſhall baba quietly to — and carry the And carry it 
ſame away. And if any perſon carry away his corn or . 
bay, or his other przdial tithes, before the tithe thereof 
be ſet forth; or willingly withdraw his tithes of the ſame 
or of ſuth other things whereof prædial tithes ought to 
be paid; and if any perſon do ſtop or let the parſon, vie 
car, proprietor, owner, or other their deputies 'or farmers, 
to view, take, and carry away their tithes as is aboveſaid; 
be ſhall forfeit double value, with coſts; to be recovered 
in the eceleſiaſtical court. 2 & 3 Ed. 6. c. 13. , 2. 

And he may carry his tithes from the ground where 
they grew, either by the common way, or any ſuch way 
as the owner of the land uſeth to carry away his nine parts. 

But if there are more ways than one, and the queſtion is, 
which is the right way; this is cogniſable f in the tempo- 
ral court. Deg. p. 2 c. 14. 

And if the owner of the ſoil,” after he hath duly ſet 
forth. his tithes, will ſtop up the ways, and not ſuffer the 
parſon to carry away his tithes, or.to ſpread, dry, and 
ſtack themiupon the land; this is no good ſetting forth 
of his tithes without fraud within the ſtatute: but the 
parſon may have an action upon'the faid ſtatute, and may , 


recover the treble value; or may have an action upon 


the caſe for ſuch diſturbance, as it ſeemeth; or he may, 
if he will, break open the gate or fencei-which hinders 
him, and carry away his tithes.” Deg. p. 2. c. 14. 

8. But in this he muſt be cautious, that he commit no But moſt nat de 
riot, nor break any gate, rails, lock, or hedges more wilful damage. 
than neceſſarily he muſt . his paſſage. Deg. P. 2. 

No I4. | 

And when he comes with vis carts, teams, or other 
carriages, to carry away his tithes ; he muſt not ſuffer his 
horſes or oxen to eat and depaſture the graſs growing in 
the grounds where the tithes ariſe, much leſs the corn 
there growing or cut: but if his cattle (as cannot be 


avgided) do in their paſſage, againſt the will of the dri- 
vers, 
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vers, here and there ſnatch ſome of the graſs, this is ex. 


| cuſable. Deg. p. 2. c. 14. | 1 
| Penalty on not 9. It ſeems, that if tithes ſet forth remain too long 
ring it away. upon the land, the owner of the ſoil: may take them da- 


mage feaſant; but then, if he be ſued for them, in order 


to juſtify he muſt ſet forth how long they had remained 
before he took them; and when they ſhall be ſaid to re- 
main too long is triable by the jury. Watſ. c. 54. 
Or an action upon the caſe will lie againſt the parſon 
for his negligence in this behalf: But no action in ſuch 
. caſe will lie, unleſs the pariſhioner hath duly ſet forth his 
tithes, and hath alſo given notice to the parſon that they 
are ſo ſet forth. Deg. p. 2. c. 14. IL. Raym. 187. 
But the occupier of the ground cannot put in his cattle, 
and deſtroy the corn or other tithe; for that is to make 
| himſelf a judge, what ſhall be deemed a convenient time 
for taking it away: but the court and jury, upon an action 
brought, are to determine of the reaſonableneſs of the time, 
and of the recompence to be made for the injury ſuſtain- 


ed. L. Raym. 189. | 
VII. Tithes how to be recovered. - 


Incumbent com> 1. That tithes may not be loſt to the ſucceſſors, it is 
pelled to de- jnjoined by a conſtitution of archbiſhop Finchelſea, that 
Fares the rectors and vicars of churches, who reſpecting the fear 
or favour of men more than the fear of God, ſhall not 
demand their tithes with effect, ſhall be ſuſpended, until 
they pay half a mark of ſilver to the archdeacon for their 
diſobedience. Lind. 191. | a 
Who to be ſued. 2. The general rule is, that the owner of the nine 
parts is to be ſued for the tenth. But this rule admits of 
divers exceptions: As, or 
Firſt, If a pariſhioner let his ground or herbage, it is 
ſaid, that the parſon may ſue either the owner of the 
ground, or the owner of the cattle, at his election, for 
the tithe; if the cuſtom be not againſt it. God. 413. 
But in the caſe of Fiher and Lemen, where cattle were 
depaſtured occaſionally in another man's ground; it was 
agreed by the whole court of exchequer, that the owner 
of the land, and not the owner of the cattle, was to pay 
the tithes: And baron Page ſaid, that as to what had 
been ſaid, that the demand might be either againſt occu- 
pier or agiſter, that could not be; for the ſame duty 
could not ariſe in two different perſons at the ſame time, 
Viner. Diſmes. L. a. | 


So, 


town, or other place, where the owner of the ſaid cattle 
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So, if hay be put into ricks on the ground, and after 
ſold; the buyer cannot be ſued for the tithe, but the ſeller 


map, in caſe the tithe thereof was not paid before. God. _ 


11. 5 | 
; But if. one ſells underwood ſtanding, or corn or graſs 
on the ground ; the buyer, and not the ſeller, ſhall pay 

the tithes. Bob. 158. | | | 
But if any part thereof be cut before the ſale, the ſeller . 
muſt. anſwer the tithe thereof. Bob. 159. ca 

So where one ſells ſheep, whereof the parſon is to have 
a rate tithe ; the ſeller, and not the buyer, muſt pay the 
tithe for them. Bob. 158. . | 
So if one that is owner of a coppice or wood, do cut it 

down, and fell it all together; in this caſe the ſeller, and 
not the buyer, muſt anſwer for the tithes. Boh. 159. 
If cattle or other goods tithable be pawned or pledged; 
it is ſaid, that he to whom they are pledged mult pay tithe 
JJ (Ä ol: 
But if a man deliver cattle or goods to one, to be re- 
delivered to him; he himſelf, and not the perſon to whom 
they are delivered, muſt pay the tithe for them. Boh. 
159. | „ 5 
15 a pariſhioner, die before he pay his tithes; his exe- 
cutor, if he hath aſſets, muſt pay them. Boh. 159. 


"TY, By the 2 : Ed. 6. c. 13. Every perſon who ſhall To whom to be 


have any beaſts or other cattle tithable, going feeding or Paid, where the 
. | or | 7 * 15 pariſh is not 


depaſturing in any waſte or common ground, whereof Known. 
the pariſh is not certainly known, ſhall pay tithes for the 
increaſe of the ſaid cattle fo going in the ſaid waſte or com- 
mon, to the parſon, vicar, proprietor, portionary, owner, 
or other their farmers or deputies, of the pariſh, hamlet, 


— 


inhabiteth or dwelleth. /. 3. NE | 
4. In the ſaxon times, tithes were recoverable in the Anciently reco- 
| | verable in the 


county court, where the biſhop or his deputy, and the GN cu 
ſheriff, did fit as co-ordinate judges, there being at that ; 
time no ſeparate court of ordinary eccleſiaſtical juriſdic- 
tion. 2 Inſt. 661. | 5 

5. By a conſtitution of archbiſhop Winchelſea: Foraf- Recoverable in 
much as many are found, who are not willing freely to pay be 3 
their tithes ; we do ordain, that the pariſhioners be admoniſbed nee e oth 
once, twice, and thrice to pay their tithes to God and the church. by divers ſta- 
And if they do not amend, they ſhall firft be ſuſpended from es. 
the entrance of the church, and jo at laſt be compelled to pay 
their tithes by cenſures eccleſiaſlical, if it ſhall be neceſſary. 
And if they ſhall deſire a relaxation or abſolution of the ſaid 

Ver, III. Ii  ſuſpenſiong 
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ſuſpenſion, they ſhall be remitted to the ee of the plate ” 
be abſolved and puniſhed in due manner. Lindw. 191. 


By the ſtatute of cp agatis, 13 Ed. 1. ſt. 4. 


The king to his judges ſendeth greeting : Uſe your ſelves cir- 


cumſpeetly in all matters concerning the clergy, not puniſhing 
them if they hald plea in court chriſtian, in the caſe where a 
parſon doth demand of bis pariſhimers oblations or tithes due 
and accuſtomed In which caſe, the ſpiritual Judge Gall have 
power 10 take nee nnn the king's 12 8 
bition. 


Due and FE TCP! Debitas vel conſuetas : By this a0, 
lord Coke ſays, modus decimandi and real compoſition 
are e/tabli/hed [ perhaps he had better have ſaid, diſtinguiſbed; 
for both of them were eſtabliſhed long enough before this 
act: ] for hereby tithes are divided into two parts, viz. 
tithes due, which is the tenth part; and tithes accu/lomed, 
which is a duty perſonal due by cuſtom and uſage to the 
parſon in ſatisfaction of tithes, as a yearly ſum of money, 
or other duty. And theſe are here called tithes accuſtomed z 
and for this modus decimandi the parſon may ſue in court 
chriſtian, and is warranted by this act. 2 nfl. 490. 


By the ſtatute of articuli cleri, 9 Ed. 2. ft. 1. c. 1. 


I hereas laymen do purchaſe prohibitions generally upon tithes, 


obventions, oblations, mortuaries ; the king doth anſwer to this 
article, that in tithes, oblations, obventions, mortuaries (when 
they are propounded under theſe names) the king's probibjt ion 
ſhall hold no place, alths* for the long withholding of the ſame 
the money may be eſteemed at a ſum certain. But if a clerk, 

or a religious man, do ſell his tithes being gathered in his "3g 
or otherwiſe, to any man for money, if the money be demanded 
before a ſpiritual judge, the king's prohibition ſhall lie; for by 


the ſale, the ſpiritual goods are made temporal, and the tithes 


turned into chattels. 


By the 18 Ed. 3. ft. 3. c. 7. Whereas writs of ſeire facias 
have been granted to warn prelates, religious, and other clerks, 
to anſwer diſmes in our chancery, and to ſhew if they have any 


thing, or can any thing ſay, wherefore ſuch diſmes ought not to. 


be reflored to the ſaid demandants, and to anſwer as well to us 
as to the party to ſuch difmes ; ſuch writs from henceforth ſhall 
not be granted, and the proceſs hanging upon ſuch writs ſhall be 
annulled and repealed, and the parties di * from the ſecular 


Judges of ſuch manner Y:; pleas, 
x Writs 


= I» Q. 


* 
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' Writs of ſcire facias] This is a writ, where one hath 


recovered debts or damages in the king's courts, and ſueth 
not for execution within a year and a day; after which 
he ſhall have this writ, to warn the party; who coming 
not, or ſaying nothing to ſtay execution, a writ of fierz 
facias goes, commanding the ſheriff to levy the debts or 
damages, of his goods. Terms of the law. 


To warn prelates, religious, ond other clerks] This ſcire 
acias was not brought againſt the poſſeſſors of the land 
for ſubtraction of tithes, but againſt the prelates or other 


clerks, which took the tithes after they were ſevered. 


Commiſſions out of the chancery were directed to certain 


perſons, giving them authority to inquire, whether ſuch 


a ſpiritual perſon ought to have tithes of ſuch lands; 
whereupon inquiſitions were taken and returned: and if 
it were found for the ſpiritual perſon, upon this record 
he might have a ſcire facias againſt any prelate, TIE 
or other clerk, that took them after ſeverance. 1 


640. 


By 1 1 Ke 2. 3 The prelates and clergy of this realm 
do greatly complain them, for that the people of holy church, 


purſuing. in the ſpiritual court for their tithes and their e | 


things, which of right onght and of, ola times were wont to per- 


tain to the ſame ſpiritual court; and that the juages of holy. 


church, having cognizance in ſuch cauſes, and other perſons 
thereof meddling according to the law, be malcciouſly and un- 
duly for this cauſe indicted, impriſaned, and by ſecular power 


horribly oppreſſed, and alſo infirced with violence by oaths and 


grievous ee and many other means unduly compelled 10 
deſiſi and ceaſe utterly of the things aforeſaid, againſi the liber- 
ties and franchiſes of holy church: IWherefore it is aſſinted, 
that all ſuch obligations made or to be made by dureſs or violence 
ſhall be of na value. And as to thoſe that by malice do por 
ſuch inditiments, and to be the ſame indictors, after the / ? ſame 


indictees be ſo acquit ; ſuch procurers Spal fuffer a year's im- 
priſonment, and reſiore to the parties their damages, and ſhall | 
nevertheleſs make a grievous fine unto the king. And the juſtices. 


of aſſize, or other juſtices, before whom ſuch indictees ſhall be 


acquit, ſhall have power to inquire of ſuch procurers and in- 


dictors, and duly to puniſh them according to their deſert. 


By the 1 R. 2. c. 14. At what time that any perſon of 
the holy church be drawn in plea in the ſecular court, for his 
wn tithes taken by the name of goods taken away ; and he which 
is {o drawn in plea maketh an exception, or alledgeth, that the 
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fubRance and ſuit of the buſineſs is only upon tithes due of right 
and of poſſeſſion to his church or other his benefice : In ſuch caſe 
the general averment ſhall not be taten, without ſbewing ſpecially 
how the ſame was his lay chattel. og” 


By the 27 H. 8. c. 20. when by the noiſe of the diſſo- 
Jution of monaſteries in this parliament, laymen took oc- 
cCaſion upon trifling pretences to withdraw their tithes, it 

was enacted as followeth : Foraſmuch as divers evil diſpoſed 
perſons, inhabited in ſundry counties cities towns and places of this 
realm, having no reſpect to their duties to Almighty God, but againſt 
right and good conſcience having attempted to ſubtraft and with 
hold in ſame places the whole and in ſome places great part of 
their tithes and oblations, as well perſonal as predial, due unto 
God and holy church; and purſuing ſuch their deteflable enor- 
mities and injuries, have attempted in late time paſt to diſobey 
and contemn the proceſs laws and decrees of the eccleſiaſtical courts 
of this realm, in more temerarious and large manner than be- 
fore this time hath been ſeen : for reformation of which ſaid 
injuries, and for unity, and peace to be preſerved amongſt the 
king's ſubjetts of this realm, our ſavereign lord the king, being 
ſupreme head on earth (under God) of the church of England, 
willing the ſpiritual rights and duties of that church to be pre- 
ſerved, continued and maintained, hath ordained and enacted by 
authority of this preſent parliament, That every of his ſubjects 
of this realm, according to the eccleſiaſtical laws and ordinances 
of his church of England, and after the Iaudable uſes and cuſ- 
toms of the pariſh or other place where he dwelleth or occupieth, 
ſhall yield and pay his tithes and offerings and other duties of holy 
church; and that for ſuch ſubtractions of any the ſaid tithes and 
offerings or other duties, the parſon vicar curate or other par 
in that behalf grieved, may by due proceſs of the king*s eccleſiaſtical 
laws of the church of England, convent the perſon offending, be- 
fore his ordinary or other competent judge of this realm having au- 
thority to hear and determine the right of tithes, as alſo to compel 
the ſame perſon offending to do and yield his duty in that behalf: 
And in cafe the ordinary of the dioceſe or his commiſſary, or the 
archdeacon or his official, or any other competent judge aforeſaid, 
for any contempt contumacy diſobedience or other miſdemeanor of the 
party defendant, ſhall make information and requeſt to any of 
the king's moſt honourable council, or ts the juſtices of the peace 
of the ſhire where ſuch offender dibelleth, to affiſt and aid the 
fame ordinary commiſſary archdeacon official or judge, to or- 
der or reform any ſuch perſon in any cauſe before rehearſ- 
ed; that then he of tbe king's ſaid honourable council, or 


ſuch two fuſlices of the peace (whereof one to be of the quorum), , 
| EE | | 10 
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to whom ſuch information or requeft ſhall be made, Hall have 


power to attach or cauſe to be attached the perſon againſt whom 
fuch information or requeſt ſhall be made, and 10 commit him to 
ward, there to remain without bail or mainprize, until he 
ſhall have found ſufficient ſurety to be bound by recognizance or 
otherwiſe before the king's ſaid counſellor or juſtice of the peace, 


or any other like councellor or juſtice of the peace, to the uſe of * 


our ſaid lord the king, to give due obedience to the proceſs pro- 
ceedings decrees and ſentences of the eccleſiaſtical court of this 


realm wherein * ſuit or matter for the premiſſes ſhall de- 


pend or be; and that every of the king's ſaid counſellors, or 


two Juſtices of the peace whereof the one to be of the quorum 


as is aforeſaid, Hall have power to take and record ſuch recogni- 
zances and obligations, ſ. 1. | 

Provided, that this ſhall not extend to any inhabitant of the 
city of London, concerning any tithe offering or other eccleſi- 
aſtical duty, grown and due to be paid within the ſaid city; 
becauſe there is another order made for the payment of iithes and 
ether duties within the ſaid city. ſ. 2. | 

Provided alſo, that all perſons, being parties to any ſuch 
ſuit, may have their Iawful action demand or proſecution, ap- 
peals, prohibitions, and all other their lawful defences and 
remedies in every ſuch ſuit, according to the ſaid eccleſiaſtical 
taws, and laws and flatutes of this realm, in as ample man- 
ner as they might have bad if this act had not been made. 


1. 3. 


Shall have power to attach] In the cafe of K. and San- 


chee, H. ꝙ V. when ſeveral quakers had been committed 


upon this ſtatute, it was alledged, that the juriſdiction 
of the ſpiritual court was taken away by the act of par- 


liament which gives the parſon a remedy to recover ſuch 


tithes by diſtreſs, by warrant of a juſtice of the peace: 


But by the court, the ſaid act ſeems only to be an accu- 
mulative remedy, and not to repeal the former act of the 


27 H. 8. L. Raym. 323. | 


By the 32 H. 8. c. 7. (which was alſo made upon oc- 
caſion of the diſſolution of monaſteries, and which was 
chiefly intended to enable laymen, that by the diſſolution 


Had eſtates or intereſts in parſonages, or vicarages impro- 


priate, or otherwiſe in tithes, to ſue for ſubtraction of 
tithes in the eccleſiaſtical courts,) it is enacted as follow- 


eth: IM here divers perſons inhabiting in ſundry countries and 


Places of this realm, not regarding their duties to Almighty God 
and to the king our ſovereign lord, but in few years paſt more 


11 3 con- 
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contemptuouſly and commonly preſuming to offend and infringe 
the good and whaleſame laws of this realm and gracious com- 
mandments of our ſovereign lord, than in times paſt hath been ſeen 
or known, have not letted to ſubtract and withdraw the lawful 


and accuſtomed tithes of corn hay paſturages and other ſort f 


tithes and oblations, commonly due to the owners proprietaries 


and paſſeſſors of the parſmnages vicarages and other eccleſiaſtical 


places within this realm; being the more encouraged thereto, 
for that divers of the king's ſubjects, being lay perſons, hav- 
ing parſonages vicarages and tithes to them, and their heirs, or 
10 the heirs of their bodies, or for term of life or years, cannot 
by the order and courſe of the eccleſiaſtical laws of this realm 
fue in any eceleſiaſtical court for the wrongful withbolding and de- 
taining of the ſaid tithes or other duties, nor can by the order of 
the common laws of this realm have any due' remedy againſt any 
perſon, his heirs or aſſigns, that wrongfully detaineth or with- 
Holdeth the ſame ; by occaſion whererf much controverſy ſuit and 
variance is like to enſue among the king's jubjetls, to the great 
damage and decay of many of them, if convenient and ſpeedy 
remedy be not provided ; It is therefore enatted, that all perſons 


of this realm, of what eſtate degree or condition ſoever, they 


be, ſhall fully truly and effettually divide ſet-out yield or pay, 
all and ſingular tithes and offerings aforeſaid, according to the 


lawful cuſtoms and uſages of pariſhes and places, where ſuch 


tithes or duties fhall ariſe or become due; and if any perſon, 


"of his ungodly and perverſe will, ſhall detain and withhold an 


of the ſaid tithes or offerings or any part thereof, then the 


perſon or perſons, being eccleſiaſtical or lay, having cauſe to 
demand the ſaid tithes or offerings, being thereby wronged or 
grieved, ſhall and may convent the perſon ſo offending, before 
' the ordinary, his commiſſary, or other competent miniſter ar 
lawful judge of the place where ſuch wrong ſhall be done, ac- 
cording to the eccleſiaſtical laws ; and in every ſuch cauſe or 
matter of ſuit, the ſame ordinary or other judge, having the 


parties or their lawful procuraters before him, ſhall proceed to 


" the examination hearing and determination of every ſuch cauſe 


or matter, ordinarily or ſummarily, according to the courſe and 


proceſs of the ſaid eccleſiaſtical laws, and thereupon give ſen- 


tence accordingly. ſ. 1, 2. | 5 
And if any of the parties ſhall appeal from the ſentence, 


order, and definitive judgment of the ſaid ordinary or other 


competent judge as aforeſaid ; then the ſame judge ſhall, upon 


ſuch appellation made, adjudge to the other party the reaſonable 


coſts of his ſuit therein before expended; and ſhall compel the 


ſame party appellant to ſatisfy and pay the ſame cgſis ſo ad- 
Judged, by compulſory proceſs and cenſures of the ſaid laws 


eccleſraftical; 
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eccleſiaſtical ; taking ſurety of the other party to whom ſuch 
coſts ſhall be adjudged and paid, ta re/lore the ſame c:/ts to the 
party appellant, if afterwards the principal cauſe of that ſuit 
of appeal ſhall be adjudged againſt the ſame party to whom the 
fame coſis ſhall be yielded : And jo, cuery ordinary or other 
competent judge eccleſiaſtical ſhall adjudge coſts to the other party, 
upon every appeal to be made in any ſuit or cauſe of ſubtraction 
or detention of any. tithes or offerings, or in any emp ap to 
be made concerning the duty of ſuch tithes or offerings. ſ. 3. 
And if any perſon, after ſuch ſentence definitive given 
againſt him, ſhall obſlinately and wilfully refuſe to pay his 
tithes or duties, or ſuch ſums of money ſo adjudged, wherein he 
ſhall be condemned for the ſame ;, it ſhall be lawful for two 
Juflices of the peace for the ſame ſhire, whereof ene to be of 
the quorum, upon information certificate or complaint to them 
made in writing by the | ſaid eccleſiaſtital judge that gave the 
fame ſentence, to cauſe the ſame party ſo refuſing to be attached 
and committed to the next goal, and there ta remain without 
bail or mainpriſe, till he ſhall have found ſufficient ſureties to 
be bound by recognizance or otherwie, before the ſame juſtices, 
to the uſe of our lord the king, to perform the jaid definitive 
ſentence and judgment. 1.4. ö 
Provided, that no perſon ſpall be ſued or otherwiſe compelled 
to pay any tithes, for any manors lands tenements or other here- 
ditaments, which by the laws or flatutes of this realm are diſ- 
charged or not chargeable with the payment of any ſuch tithes, 


E | 
Provided alſo, that this ſhall nat in any wiſe bind the inha- 


bitants of the city of London and ſuburbs of the ſame, to pay 
their tithes and offerings within the ſame city and ſuburbs, 
otherwiſe than they ought to have done before. ſ. 6. 

And in all caſes where any perſon ſhall have any eflate of 
inheritance, freehold, term, right, or intereſt in any parſon-= 
age, vicarage, portion, penſion, tithes, oblations, or other 
eccleſiaſtical or ſpiritual profit, which ſhall be made temporal 
or admitted to be in temporal hands and lay uſes and profits 
by the laws or latutes of this realm, ſhall be diſſeiſed deforced 
wronged or otherwiſe kept or put from their lawful inheritance, 
eftate, ſeiſin, poſſeſſion, occupation, term, right, or intereſt 
therein, by any other perſon claiming to have intereſt in or title 
to the ſame; the perſon ſo diſſeiſed deforced or wrongfully kept 
or put out, his heirs, his wife, and ſuch other to whom ſuch © 
injury and wrong ſhall be done, may have their remedy in the 
king's temporal courts, or other temporal courts, as the caſe 
fhail require, for the recovery or obtaining of the ſame, by 


writs original of præcipe N reddat, afſize of novel 
"14 diſ- 


488 | Tithes: 


diſſeiſin, mortdanceſtor, quod ei ceforceat, writs of dower, 


or other writs original, as the caſe ſhall require, to be deviſed 


and granted in the king's court of chancery, in like manner 
and form as they might have bad for lands tenements or other 
'  bereditaments in ſuch manner ts be demanded and writs 
of covenant and other writs for fines to be levied, and all other 
aſſurances to be had of the ſame, ſhall be granted in the ſaid 


chancery, according as hath been uſed for fines to be levied and © 


aſſurance to be had of lands tenements or other hereditaments. 
Provided, that this ſhall not give any remedy, cauſe of action or 


ſuit, in the courts temporal, againſt any perſon who ſhall refuſe 


to ſet out his tithes, or ſhall withhold or refuſe to pay his tithes 

or offerings ; but that in all ſuch caſes the party, being eccleſi- 

eftical or lay, having cauſe to demand or have the ſaid tithes or 

offerings, and thereby wranged or grieved, ſhall have his re- 

medy for the ſame in the ſpiritual courts, according to the or- 

dinance in the firft part of this act mentioned, and nat otherwiſe. 

8. | | | | 

0 6. By the 2 & 2 Ed. 6. c. 13. the aforeſaid as of 
eee ee eee W 8. c. 7. ſhall ſtand 
3 "pa in full force: And moreover, it is further enacted as 
B. o. followeth : viz. All perſons ſhall truly and juſtly, without 
fraud or guile, divide ſet out yield and pay all manner of the 

prædial tithes, in their proper kind, as they riſe and happen, 

in ſuch manner and form as hath been of right yielded and 

paid within forty years next before the making of this act, or 


of right or cuſtom ought to have been paid; and no perſon ſhall 


take or carry away any ſuch or like tithes, which have been 
yielded or paid within the ſaid forty years, or of right ought to 
. have been paid in the place or places tithable of the ſame, 
before he hath juſtly divided or ſet forth for the tithe thereof 
the tenth part of the ſame, or otherwiſe agreed for the ſame 
tithes with the parſon, vicar, or other owner, proprie= 
tary, or farrier of the ſame tithes ; under the pain of for fei- 

ture of treble value of the tithes ſa taken or carried away. 
1 I. . | > Yep 


Truly and juſtly, without fraud or guile] In the caſe of 
Heal: and Sprat, T. 44 Eliz. In a prohibition : The 
cafe was, Heale did ſet out his prædial tithes, and divided 

them juſtly from the nine parts, and ſoon after carried 
the ſame away, Sprat ſued for a ſubtraction of the ſame 
in the eccleſiaſtical court. Heale pleaded that he had ſec 
them out, as above, Whereunto Sprat ſaid, that pre- 
ſenily after his ſetting out, he carried the ſame away, to 


the detiauding of the ſtatute, And it was adjudged, chat 


this 
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this was fraud and guile within this act, albeit he did juſtly 
divide the ſame within the letter of this law. It was 


further reſolved, that if the owner of the corn before 
ſeverance grant the ſame to another, of intent that the 


' grantee ſhould take away the ſame, to the end to defraud 


the parſon of his tithe ; this is fraud and guile within this 
ſtatute. 2 In. 649. | | 


Prædial tithes] This branch extends only to prædial 
tithes. Thus in the caſe of Booth and Southrate, E. 1 Ja. 


In debt upon this ſtatute by the parſon of the church, 


for not ſetting forth the tithes of cheeſe, calves, lambs, 
cherries, and pears, to have the treble value ; the de- 
fendant pleaded nihil debet, and it was found againſt. 
him. And it was moved in arreſt of judgment, that 
the ſaid tithes of cheeſe, or calves, and lambs were not 
prædial tithes, and therefore not within this branch of 
the ſtatute ; and this act is penal, and ſhall not be taken 
by equity. Which was allowed by the whole court, 


2 Inſt. 649. | 


Within forty years next before the making of this at] This 


time of forty years is ſet down, becauſe forty years in the 
eccleſiaſtical court about tithes make a preſcription, 2 


Inſt. 649. 1 Ought. 263. 


Or of right or cuſtom ought to have been paid] The ſenſe of 
theſe words of right ought to have been paid, is of tithes to' 
be yielded in. ſpecie within forty years ; and the ſenſe of 
the words of right or cuſtem, is, by rightful cuſtom de 
modo decimandi, 2-1nft. 650. | 


Or otherwiſe agreed for the ſame with the parſon, vicar, or 
other owner, proprietary, or farmer of the ſaid tithes] H. 6. 


G. 3 Chave and Calmel. A prohibition was moved for to 


the conſiſtorial court of the biſhop of Exeter, to ſtay pro- 
eeeding in a cauſe inſtituted there, for ſubduction of tithes. 
The caſe was, that Mr Calmel the impropriator had em- 
ployed one Finnimore as his agent, to colle& and com- 

und- for tithes, Chave the occupier had agreed with 
nia after the corn was cut and ready to be houſed, 


for 5 l. Whereupon he houſed his whole crop, without 


ſetting out the tithes, Chave's agreement with Finnimore 
was only by parol. The impropriator libelled in the ec- 
cleſiaftical court againſt Chave, for not ſetting out his 
tithes, Chave tendred the 5 1, and offered a plea that he 
had purchaſed the tithes for 51. The eccleſiaſtical court 


rejected this plea, The queſtion was, Whether this was 
| matter 
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matter of appeal, or of prohibition. And the court were 
unanimous, that it was matter of prohibition. The 

tounded their opinion upon this rejection of the plea be- 
ing a grievance irreparable; and upon an apprehenſion, 
that the eccleſiaſtical court muſt have grounded their re- 
jection upon a ſuppoled difference between their law and 
the common law ; that is to ſay, they took it for granted, 
that the eccleſiaſtical court were of opinion, agreeable to 
what is Jaid down by biſhop Gibſon (who takes it from a 
note in Noy), that an agreement with the agent of a pro- 
prietor of tithes will not bind the proprietor : whereas by 
the common law, and in common ſenſe and common ju- 
ſtice, a compoſition by the occupier with the agent of the 
proprietor doth bind and ought to bind his principal. In- 
deed, where the eccleſiaſtical court have juriſdiction, and 
proceed therein according to their law, where it doth not 


differ from the common law, the rejection of a plea would 


be matter of appeal. But where the eccleſiaſtical law dif- 
fers from the common law; and the eccleſiaſtical court 


would require greater proof from the defendant, than the 


common law requires; or would eſteem an agreement not 
to bind the impropriator, which at common law would 


bind him; there an appeal could be of no ſervice to the 


defendant in the eccleſiaſtical court: becauſe the ſuperior 


eccleſiaſtical court would equally adhere to their own law, 


as the inferior eccleſiaſtical court had done; and would 


determine alike, as being guided by the ſame principle of 
determination. Therefore, as the judges of this court 
"ſuppoſed that in the preſent caſe the judge of the conſiſtory 


court rejected the plea becauſe he thought the agreement 
with the agent not binding upon MrCalmel the princi- 
pal, which at common law did bind him, they held this to 


be matter of prohibition and not of appeal. And though 


it had been obſerved, that tithes lie in grant ; yet they had 


no doubt that the occupier might, with ſuificient pro- 


priety, be ſaid to have purchaſed theſe tithes, notwith- 


ſtanding the contract was only by parol. For whatever 
might have been objected to its not being by deed, if this 
corn had been ſtanding; or if it had been a ſale by the pro- 


prietor of the tithes to a third perſon; yet the preſent caſe 
is by no means liable to ſuch an objecton: for the corn 


was here ſevered from the ground, and ready to be houſed; 


and it was not a ſale of the tithes by the proprietor to a 


ſtranger, but a compoſition between the proprietor and oc- 
cupier, for that turn only. Burrow, Mansf. 1873. 


Under 
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. Under the pain of forftiture of treble value. of the tithes fo 
taken and carried away] This branch goth not give the for- 
feiture to any perſon in certain; and therefore it was pre- 
tended, that the forfeiture ſhould be given to the king: 
And thereupon, the attorney general, H. 29 Elia. did ex- 
hibit an information in the exchequer, againſt one Mood a 


pariſhioner of Iclington in the county of Cambridge, for 


this treble forfeiture, for carrying away his tithes before 
they were juſtly divided. The defendant. pleaded not 
guilty ; and by a jury at the bar he was found guilty ; and 
in arreſt of judgment it was moved, that in this caſe the 
forfeiture was uot given to the king, for that the words of 
the act be, under the pain of forfeiture of treble value of the . 
tithes ſo taken away : and whenſoever a forfeiture is given 
againſt him that doth diſpoſſeſs the owner of his property, 
as here he doth of his tithes, there the forfeiture. is given 
to the party grieved or diſpoſſeſſed; and the rather for that 
this is an additional law, and made for the benefit of the 
roprietor of the tithes. And ſo it was adjudged by 
1 and the whole court of exchequer. And this 
was the firſt leading caſe that was adjudged upon this 
point; and ever ſince, it hath been received for law, that 
the party intereſted in the tithes ſhall in action of debt 
recover the treble: value. 1 1. 159. 2 Inf. 650. 


And it is to be obſerved, that the treble value only, and 
not the tithes themſelves, nor any ſatisfaction for them, 


may be recovered in the temporal court: that being out of 
the juriſdiction of thoſe courts, and wholly in the ſpiritual 
court. Which is the reaſon why in all ſuits upon this ſta- 
tute, the action is not laid for ſubtraction of tithes but for 
a contempt of the ſtatute in not ſetting them out. And 
being a contempt, the action dies with him who com- 
mitted the contempt; and doth not lie againſt his exe- 
cutor. Gibſ. 697. 1 Fern. 60. f 

And it hath been held, that an action grounded on this 
ſtatute, for not ſetting forth of tithes, is not within the 
ſtatute of limitations; that ſtatute not extending to ac- 


tions grounded on acts of parliament : therefore the plain- 


tiff is not by law confined to fix years, or to any other 
time certain, within which to bring his action. Watſ. 
c. 58. | | | 

5 Thus, in the caſe of Marſton and Clepole, E. 1726; 
on a bill by a lay impropriator for tithes in the court of 
exchequer, for about twenty four years; the defendant, 
as to ſuch part of the bill as prayed diſcovery and relief 
for any time before within fix years next before filing 8 
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bill or ſerving the ſubpœna, pleaded the ſtatute of limi- 
rations, and that he did not promiſe to make any ſatisfac- 
tion for any tithes before the ſaid fix years ; but it was 
over- ruled by the court; becauſe the defendant, as to 
tithes, is only in the nature of a receiver or bailiff for 
the plaintiff; in which cafe the ſtatute of limitations doth 
not operate. Bunb. 213. 


If a jury give a verdict for the plaintiff, they muſt find 
the real value of the tithes, which ſhall be trebled by the 


court; as if the jury find the real and ſingle value to be 
twenty pounds, they ought to give the plaintiff only ſo 
much, and the court ſhall treble it, and make that ſum 
given by the jury to be ſixty pounds, which is the treble 
value. But if the iſſue be upon the cuſtom of tithing, 
or any other collateral point, the jury then need not to 
find any value of the tithes ; for that in ſuch caſe the de- 
fendant ſhall pay the value expreſſed by the plaintiff in his 
declaration: becauſe by the collateral matter pleaded in 
bar, the value of the tithes ſet forth in the declaration is 
eonfeſſed. Therefore in all actions brought upon this ſta- 
tute, if the defendant plead any collateral matter in bar 


of the action, he muſt take the value of the tithes men-_ 


tioned in the declaration by proteſtation; that is, he muſt 
by the form of a proteſtation aver, that the tithes were 
not of that value as is declared; otherwiſe he will be 
charged with the value the plaintiff hath by his declara- 
tion ſet upon them. And the ſame law is (ſaid to be, if 
judgment be given for the plaintiff by nibil dicit, non ſum 
informatus, or upon demurrer. Watf. c. 58. fs 
And neither damages nor coſts can be recovered with 
the treble value; betauſe the ſtatute hath not expreſsly 
given them: except that by the ſtatute of the 8& 9g 2 
c. II. it is enacted, that in all actions of debt upon the ſtatute 


or not ſetting forth of tithes, wherein the ſingle value or da- 


mage found by the jury ſhall not exceed the ſum of twenty 
nobles; the plaintiff obtaining judgment, or any award of ex- 
ecution after plea pleaded or demurrer joined therein, ſhall re- 


cover his coſts of ſuit; and if the plaintiff ſhall become non» 


ſuit, or ſuffer a diſcontinuance, or a verdit? ſhall paſs againſt 
him, the defendant ſhall recover bis chf. ſ. 3. 

7. By the aforeſaid ſtatute of the 2& 3 Ed. 6. c. 13: 
At all times whenſoever, and as often as anyprædial tithes ſhall 


the eccleſiaſtical he due at the tithing of the ſame; it ſhall be lawful to every 
party to whem any of the ſaid tithes ought to be paid, or his 
deputy or ſervant, to view and ſee their ſaid tithes to be juſtly 
end truly ſet forth and ſevered from the nine parts; and the 

| | fame 


court by the 


ame ſtatute, 
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ſame quittly to take and carry away: and if any perſon carry 
away his corn or hay, or his other prædial tithes, before the 
tithe thereof be ſet forth; or willingly withdraw his tithes of 
the ſame, or of ſuch other things whereof prædial tithes ought 
to be paid; or do flop or let the parſon, vicar, proprietor, 
owner, or other their deputies-or farmers, to view, take, and 
carry away their tithes as is aboveſaid; by reaſon whereef 
the ſaid tithe or tenth is loft, impaired or hurt : then upon due 
proof thereof made before the ſpiritual judge, or any other 
Judge to whom heretofore he migbt have made complaint; the 
party ſo carrying away, withdrawing, letting or flopping, ſhall 
pay the double value of the tenth or tithe ſo taken, loft, with- 
drawn, or carried away, over and beſides the coſis charges 
and expences of the ſuit in the ſame: The ſame to be recover« 
ed before the eccleſiaſtical judge, according to the hing's eccle- 
friaftical laws. ſ. 2. | ES 

Provided, that no perſon ſhall be ſued or otherwiſe compelled 
to yield give or pay any manner of tithes, for any manors, 
lands, tenements, or hereditaments, which by the laws and 
flatutes of this realm, or by any privilege or preſcription, are 
not chargeable with the payment of any ſuch tithes, or that be 
diſcharged by any compoſition real. ſ. 4. | 


Shall pay the double value] The reafon why the double 
value is by this branch to be recovered in the eceleſiaſti- 


cal court, where by the former branch the parſon at the 


common law ſhall recover the treble, is, for that in the 
eccleſiaſtical court he ſhall recover the tithes themſelves ; 
and therefore the value recovered in the eccleſiaſtical court 
is equivalent with the treble forfeiture at the common 
law. 2 Infl. 650. | | 

And the double value, together with the ſtatute, ought 
to be expreſsly mentioned in the libel: but yet the libel 


muſt be ſo ordered, as not to be grounded directly upon 


the ſtatute for more than double value; for if the ſingle 
damages, that is, the value of the tithes, be alſo ground- 
ed upon it, this will be interpreted a ſuing in the ſpiritual 
court for treble value; and a prohibition will lie. Godb, 
245. Gib. 697. | 
Over and beſides the coſts, charges, and expences] So as 
the ſuit in the eccleſiaſtical court is more advantagious, 
than the ſuit for the treble forfeiture at the common law, 
For at the comman law he ſhall recover no coſts; but he 
ſhall recover in the eccleſiaſtical court his coſts, charges 
and expences. 2 iH. 651, | | 
- 8. And 


in 
id 


. 22 — wh 9 = * 2 = — - - 
2 = WY — - — — # Tree - 9 EEE, urn — — : =_ _ 
a 5 _, 7 — wo rere . Wo EC Wc” tn 3 — — WT Nd — — 8 2 e 1 — — 
as 2 2 = -— > Nene — I * I 8 = — = — — 5 — — - ST — At. & on 9 + - 2 — 7 8 2 = . - - 
— TS > TT. >. = — = — I TIEI——_— — nn : ' — — — — — > ; E = TIED D — 8 
* PPP rroouehinoegyt ey p 2 _ * =: — — —— ——_— —— — —— — ——C—— —— — - 5 — — 3 = — _ - 2 = — — : ** Be 
"9" m ho > ee en EE Ee he rw $977 . — — — —ͤ—e 2 S — SI” NG < 2 — ” ———— — —— — —— == —̃̃—— — . — 2 . — 
— — — A + Ix * Pee Boy — * ee py 1 — _ — RT = ———— Ä—ᷣ— — — E — a — — IIS "— — — —— — Feng eo — < 8 N . wr 
1 —— — — — — a b — —. © 2 1 _ _ . — * — — — — — — 4 — — Bs 2 q — = 9 _— 
2 þ —̃ ä — — naetc Sha Har. — 2 —— — — — — — — — Ye tn > = - — — . . ——— * — 
82 . — k 2 2 —— — — — be - — — — r — — ——— 


494 Tithes. 


- Manner of ſuing 8. And if any perſon do ſubtraf? or withdraw any Pr 
A for tithes in the manner of tithes, obventtons, profits, commodities, or other er 01 
On duties (before mentioned), or any part of them, contrary matte 
: to the true meaning of this aft, or of any other act here= © 2. C. 
tofore made; the party ſo ſubtradting or withdrawing the ſylv2 
ame may be convented and ſued in the king's eccleſiaſtical the / 
court, ly the party from whom the ſame ſhall be ſubtracted wher 
or withdrawn, to the intent the king's eccleſiaſtical judge ſ. 15 
may hear and determine the ſame, according to the king's . 
eccleſiaſtital laws : And it ſhall not be lawful to the par ſon, Mol 
vicar, proprietor, owner, or other their farmers or deputies, rule 
contrary to this af, to convent or ſue ſuch withholder of tithes, ſhev 
obventions, and other duties aforeſaid, before any other judge. whe 
than ecclefia/tical. 2 & 3 Ed. 6. c. 13. 1. 13. ; | han 
And if any archbiſhop, biſhop, chancellor, or other judge ec- Ma 
clefiaſtical, give any ſentence in the aforeſaid cauſes of tithes, | pro 
ob vent ions, profits, emoluments, and other duties aforeſaid, or live 
in any of them (and no appeal or prohibition hanging), and not 
the party condemned do not obey the ſaid ſentence ; it hall be = WY 
lawful to every ſuch judge eccleſiaſtical, to excommunicate the COU 
ſaid party ſo as aforeſaid condemned and diſobeying : In which wil 
entence of excommunication, if the ſaid party excommunicate Co 
wilfully fand and endure flill excommunicate by the ſpace of lan 
forty days next after, upon denunciation and publication thereof. 1 
in the pariſh church or the place or pariſh where the party ſo he 
excommunicate is dwelling or moſt abiding ; the ſaid judge ec- H. 
clefiaſtical may then at his pleaſure ſignify to the king in his an 
court of chancery, of the flate and condition of the ſaid party ſo tit 
excommunicate, and thereupon require proceſs de excommu- W. 
nicato capiendo ts be awarded againſt every ſuch perſon as th 
hath been ſo excommunicate. ſ. 13. BY | of 
And if the party in ſuch caſe ſhall ſue for a prohibition ; he. 7. 
ſhall, before any provibition granted, deliver to ſome of the juſ- is 
tices or judge of the court wheres he demandeth prohibition, a W 
true copy of the libel, ſubſcribed by his hand; and under the 
copy of the ſaid libel ſhall be written the ſuggeſtion wherefore he bi 


demandeth the prohibition : And in caſe the ſaid ſuggeſtion, by 
two honeſt and ſufficient witneſſes at leaſt, be not proved true in 


the court where the ſaid prohibition ſhall be ſo granted, within : FM 
fox months next following after the ſaid prohibition ſhall be ſo n 
granted and awarded; then the party that is letted or hindred I; 


of his ſuit in the eccleſiaſtical court by ſuch prohibition, ſhall P 
upon his requeſt and ſuit, without delay, have a conſultation 0 
granted by the ſame court; and fhall alſo recover double cofts and E 
damages, againſt the party that ſo purſued the prohibition, to be K 
aſſigned. or aſſeſſed by the ſame court, for which caſis and da- 1 


Provided, 


mages the party may have an action debt. ſ. 14. 


Tithes. 


Provided, that nothing herein fhall extend to give any mini- 


ter or judge eccleſiaſlical, any juriſdiction to hold plea of any 
matter cauſe or thing, contrary to the flatute of Weſtminſter 
2. c. 5. the flatutes of articuli cleri, eireumſpecte agatis, 
ſylva cædua, the treatiſe de regia prohibitione, nor 'again/t 
the flatute of 1 Ed. 3. c. 10; nor to hold plea in any matter, 
whereof the king's court of right ought to -bave juriſdiftion. 
ſ. 15. | 

8 13. May be convented] In the caſe of Machin and 
Molton, E. 11 V It was moved for the diſcharge of a 
rule by which a prohibition was granted unleſs cauſe 
ſhewed, to the conſiſtory court of the archbiſhop of Vork; 
where Molton, rector of the church of South Colling- 


ham in the dioceſe of York, preferred a libel againſt 


Machin for ſubtraction of tithes. And the motion for the 
prohibition was grounded upon a ſuggeſtion, that Machin 
lived within the dioceſe of Lincoln, and therefore ought 
not to be cited out of the dioceſe where he lived, by the 
23 H. 8. c. 9. And the cauſe which was ſhewed to the 
court to diſcharge the rule was, becauſe Machin had lands 
within the dioceſe of York, namely, in the pariſh of South 
Collingham; for the tithes of corn growing upon which 


lands, Molton libelled in the conſiſtory court of Vork; 


and when the citation was ſerved, Machin was there, tho' 


he lived generally within the dioceſe of Lincoln. And by 


Holt chief juſtice; if a man lives within the dioceſe of 4, 
and occupies lands in the dioceſe of B, if he ſubtracts 
tithes in B, he may be cited and ſued there; and it is not 


within the ſaid ſtatute : for when he occupies lands in ÞB, 
that makes him an inhabitant there, and out of the intent 


of the ſtatute; and by the {ſtatute of the 32 F. 8. c. 7. 
J. 2. the ſuit for withholding of tithes in expreſs words 


is appointed to be, before the ordinary of the place 


where the wrong was done. L. Raym. 452, 534. 


Or the place or pariſh] It ſeemeth that the words ſhould 
be, of the place or pariſh, 


S. 14. By two honeſt and ſufficient witneſſes at raft] This 
clauſe was made in favour of the clergy, for proof to be 
made by witneſſes; which they had not at the common 
law. But if the ſuggeſtion be in the negative, as if the pro- 
prietary of a parſonage impropriate ſue for tithes, and the 
cauſe of the ſuggeſtion be, that the parſonage is not im- 
propriate; or if a parſon ſue for tithes of lands in his pa- 


riſh, and the party ſue for a prohibition for that the land 
Iieth not in that pariſh, or that the parſon that ſueth for 


tithes 


— 
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tithes was not inducted, or any the like cauſe in the ne- 
gative of any matter of fact; he ſhall not produce any 


witneſſes by force of this branch, becauſe a negative 
cannot be proved: and therefore a prohibition upon cauſes 
in the negative remains as it was at the common law. 
— l 


Proved true] It is ſufficient in this caſe that enough is 
proved, upon which to ground a prohibition, tho' the 
ſuggeſtion be not ſhewn to be ſtrictly and wholly true, 
So where the ſuggeſtion was for twenty acres of paſture 


- 


and as many acres of wood in lieu of tithes, and proof 


was only made of the wood ; or where the ſuggeſtion 
was for wool and lamb, and the witneſſes only proved 


as to the lamb ; or for a hundred acres, when there were 


only ſixty; or for twenty ſhillings by way of modus, 


where the ſum was forty ſhillings: in theſe cafes, the 


proofs were adjudged to be ſufficient, becauſe enough was 
proved to ſhew, that the court chriſtian ought not to hold 
plea thereof. But if proof is neither made of the modus 
laid, nor of any other modus; then the ſuggeſtion is not 


proved. Grb/. 699. 


As to the clearneſs of the evidence, it is ſufficient in 
this caſe, if the witneſſes do declare as to the matter of 
the / ſuggeſtion, that they believe it, or have known it ſo, 


or have heard it, or that there is a common fame of it. 


Gibſ. 699. Os . | 
Within fix months] If there is no certainty in the firſt 

proof, it cannot be ſupplied by good proof after the fix 

months; but if good proof is made within the time, it 


may be certified after the time. * Gibſ. 700. 


Six months] That is fix kalehdar months; and not 
to be reckoned by twenty eight days to the month. 
2 Salk. 554. | | 

Six months next following] Which muſt be computed | 


from the teſte of the writ; and not fix months in the 
term time only, but the vacation ſhall be included as 


part of the time. 2 Salk. 554. L. Raym. 1172. 


Have a conſultation granted] After which the party may | 


have a new prohibition upon the ſame libel ; inaſmuch as 
the ſtatute of the 50 Ed. 3. againſt prohibition after con- 
ſultation, extends not to thoſe conſultations for defect 


of proof within ſix months, but only to conſultations 
Which are granted upon the matter of the ſuggeſtion, 


Gib/. 700, 


8. 16. 


C. eee. 


S8. 15. Contrary to the flatute of Weſtminſter the 2 x 
Concerning the writ of Indicavit, given by that ſtatute, 
2 Ius. 663. 8 OE 2 
The flatutes of articuli cleri, circumſpeRe agatis, ſylva 
cædua] All which, with reſpect unto tithes, are ſpecified 
in this title, 1 RY | 5 
The treatiſe de regia prohibitione] Which is that which 
is intitled Prohibitio formata ſuper articulis, Vet. Magn, 
hart. part, 2. fol. 7. 2 Inſt. 663. | > 
Nor againſt "the flatute of the 1 Ed. 3. c. 10.] This is 


' miſprinted ; for the act is 1 Ed. 3 A. 2. c. 11. that if any 
5 | 


fuit be in the ſpiritual court aga ſt indictors, a prohibi- 
tion doth lie. 2 If. 663. Fe. | \ 
9. By they &8 W. c. 6. For the more eaſy and efec- Suits for ſmall 
where the tithes before 


| fual recovery of ſmall tithes, and the value of them, „ Juſtices of the 
Peace, 


fame ſhall be unduly ſubtracted and detained, where the ſame do 
not amount to above the yearly value of forty ſhillings from any 
one perſon ; it is enacted, that all perſons ſhall well and truly ſet 


| out and pay all and ſingular the tithes commonly called © ſmall 


tithes; and compoſitions and agreements for the ſame, "with all 


offerings oblations and obventions, to the ſeveral rectors vicars 
and other perſons to whom they ſhall be due in their ſeveral pa- 
«ruſhes, according to the rights cuſtoms and preſcriptions com-" 


monly uſed within the ſaid pariſhes reſpettively : And if any 
perſon ſhall ſubtra# or withdraw, or any ways fail in the true 
payment of ſuch ſmall: tithes offerings oblations obventions or 


compoſitions, by the ſpace of twenty days at moſt after demand 


thereof ; it ſhall be lawful for the perſon to whom the ſame fhall 
be due, to make his complaint in writing to two or more juſtices 
of the peace, within that county place or diviſion where the ſame 


Hall grow due, neither of which juſtices is to be patron of the 


church or chapel whence the ſaid tithes ſhall ariſe, nor any ways _ 
intereſted in ſuch tithis offerings oblations obventions or campu/i- 
tions aforeſaid. ſ. 1. ing. 8 | 
And on ſuch complaint, the ſaid juſtices ſhall ſummon inwri- 
ting under their hands and ſeals, by reaſonable warning, every 
ſuch perſon again}! whom ſuch complaint ſhall be made; and . 
ter his appearance, or upon default of appearance, the ſaid 
warning or ſummons being proved before them upon oath the _ 
ſaid juſtices ſhall proceed to hear and determine the ſaid com- 
plaint, and upon the proofs evidences and teſtimonies produced 
before them, ſhall in writing under their bands and jeals ad- 
Judge the caſe, and give ſuch reaſonable allowance and compen-. 


* 


ſation for ſuch tithes oblations _ compoſitions [a ſubtratted 1 
; | k 8 


&r 


n II. 


„„ — 
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or withheld as they ſhall judge to be juſt and reaſonable, and 
alſo ſuch coſis and charges not exceeding ten ſhillings as upon 
the merits of the cauſe ſhall appear juſt. ſ. 2. 

And if any perſon ſhall refuſe or neglect, for the ſpace of 


ten days after notice given, to pay or ſatisfy any ſuch ſum of 


money, as upon ſuch complaint and proceeding ſhall by two ſuch 


- fuflices be adjudged as aforeſaid; in every ſuch caſe the con- 


flables and churchwardens of the ſaid pariſh, or one of them, 
ſhall by warrant under the hands and ſeals of the ſaid juſtices 


to them directed, diſtrain the goods and chattels of the party ſo 
refuſing or neglecting as aforeſaid; and after detaining them 


[not leſs than four days, nor more than eight, 27 G. 2. 
c. 20] in caſe the ſaid ſum ſo adjudged together with reaſon- 
able charges of making and detaining the ſaid diſtreſs be not 
tendred or paid by the ſaid party in the mean time, ſhall make 
publick ſale thereof, and pay to the party complaining ſo much 


of the money ariſing by ſuch ſale, as may ſatisfy the ſaid ſum ſo 
adjudged, retaining to themſelves ſuch reaſonable charges for 


making and keeping the ſaid diſtreſs as the ſaid juſlices ſhall _ 
think fit [and alſo deducting their reaſonable charges of ſelling 


the ſaid diſtreſs; returning the overplus (if any ſhall be) to the 
owner upon demand. 27 G. 2. c. 20.] ſ. 3. 8 

And the ſaid juſtices ſhail haue power to adminifler an 
oath. 1.4. 

Provided, that this act ſhall not extend to any tithes, ob- 
lations, payments, or obventions, within the city of London 
or liberties thereof ; nor to any other | tity or town corporate 
where the ſame are ſettled by act of parliament. ſ. 5. 

And no complaint ſhall be heard and determined by the ſaid 
Juſtices, unleſs the complaint ſhall be made within two years 
next after the times that the ſame iithes, oblations, obventions, 
and compoſitions did become due. ſ. 6. E 

Provided alſo, that any perſon finding himſelf aggrieved 
by any judgment to be given by ſuch two juſlices, may appeal to 
the next general quarter ſeſſions to be held for that county or 
other diviſiin; and the juſtices there ſpall proceed finally to hear 
and determine the matter; and to reverſe the ſaid judg- 
ment, if they ſhall ſee cauſe ; and if they ſhall find cauſe to 
confirm the ſaid judgment, they ſhall decree the ſame by order 
of ſeſſions, and ſhall alſs proceed to give ſuch coſts againſt the 
appellant, to be levied by diſtreſs and ſale of the goods and 


chattels of the ſaid appellant, as to them ſhall ſeem juſt and 
reaſonable. And no proceedings or judgment had by virtue of 


this act, ſhall be removed or ſuperſeded by any writ of certi- 
orari or other writs out of his majeſiys courts at Weſtminſter 
or ary other court, unleſs the title of ſuch tithes oblations or 
obvenitons fhall be in queſtion, 1. 7. 

| | Provided, 
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© Provided, that where any perſon complained of for ſib- 


tracting or withholding any ſmall tithes or other duties afore- 


ſaid, ſhall before the juſtices to whom ſuch complaint is made, 
inſift upon any preſcription, compoſition, or modus decimandi, 
agreement, or title, whereby he ought to be freed from pay- 
ment of the ſaid tithes or other dues in queſtion, and deliver 


the ſame in writing to the ſaid juſtices ſubſcribed by him; and 
Hall then give to the party complaining, reaſonable and ſuffici- 
ent ſecurity to the ſatisfaftion of the ſaid juſtices, to pay all 
ſuch cofls and damages, as upon a trial at law to be had for 
' that purpoſe in any of his majeſly's courts having cognizance of 


that matter ſhall be given againſi him, in caſe the ſaid pre- 
ſeription compoſition or modus decimandi ſhall not wpm the ſaid 
trial be allowed; in that caſe, the ſaid juſtices ſhall forbear 
to give any judgment in the matter, and then and in Par caſe, 
the party complaining ſhall be at liberty to proſecute ſuch perſon 
vr his ſaid ſubtraction, in any other court where he might have 
ſued before the making of this at, ſ. 8. | 
And every perſon who ſhall by virtue of this act obtain 


any judgment, or againſt whom any judgment ſhall be obtained, 


before any juſtices of the peace out of ſeſſians, for ſmall tithes 
oblations obventions or compaſitions, ſhall cauſe or procure the 
aid judgment to be inrolled at the next general quarter ſeſſian to 
be held for the ſaid county or ather diviſion; and the clerk of 
the peace ſhall upon the tender thereof inroll the ſame, and ſhall 
not receive for the inroliment of any one judgment any fee or 
reward exceeding one ſhilling; and the judgment jo inrolled, 
and ſatisfaction made by paying the ſum adjudged, ſhall be a 
good bar to conclude the ſaid reftors vicars and other perſons, 
from any other remedy for the ſaid ſmall tithes oblations obven= 
tions or compoſitions, for which the ſaid judgment was ob- 
tained. 1. . | 

And if any perſon againſi whom ſuch judgment ſhall be had, 
ſhall remove out of the county or other diviſion before the le- 
vying of the ſum adjudged; the juſtices who made the judg- 
ment, or one of them, ſhall certify the ſame under hand and 
ſeal to any juſtice of ſuch other county or place wherein the 
ſaid perſon ſhall be an inhabitant ; who ſhall, by warrant un- 


der his hand and ſeal, to be directed to the conſtables or church- . 


wardens of the place or one of them, levy the ſum. ſp ad- 
judged to be levied, upon the goods and chattels of ſuch perſon, 
as fully as the ſaid other juſlices might have done, if be had 
not removed as aforeſaid. 1. 10. 5 

And the juſtices who ſhall hear and deter mine any of the 
matters, aforeſaid, ſhall have power to give coſts, mit exceeding 
ten ſhillings, ta the oy proſecuted, if they ſhall find the 

| K 2 


complaint 
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| complaint to be falſe and vexatious ; to be levied in manner an d 
form aforeſaid. 1. 12. | | SO | ti 
And if any perſon ſhall be ſued for any thing done in the 
execution f this aft, and the plaintiff in ſuch ſuit ſhall diſ- ne 
continue his action, or be non-ſuit, or a verdict paſs againſi 77 
him ; ſuch perſon ſhall recover double cats. f. 13. 

Provided, that any clerk or other perſon, who ſhall begin He 
any ſuit for recovery of ſmall tithes, oblations, or obventions, 1 

not exceeding the value of forty ſhillings, in his majeſly's | 
court of  exchequer, or in any the eccleſiaſtical courts, ſhall Ia 
baue no benefit by this ac for the ſame matter for which he hath 9» 
fo ſued. 1. 14. | a 
Suit for quakers. 10. By the 7 & 8 W. c. 34. Whereas by reaſon of a 01 
tithes before pretended ſcruple of conſcience, quakers do refuſe to pay tithes c| 
— of the % churc rates; it is enacted, that where any quaker ſhall 7 
refuſe to pay or compound for his great or ſmall tithes, or to 7 
pay any church rates, it ſhall be lawful for the two next / 
Juſtices of the peace of the ſame county (other than ſuch juſtice 4 
as is patron of the church or chapel whence the ſaid tithes ſhall 2 
ariſe, or any ways intereſted in the ſaid tithes, ) upon the com- 7 
plaint of any par ſon, vicar, farmer, or proprietor of tithes, / 


churchwarden or churchwardens, who ought to have receive 


or collect the ſame, by warrant under their hands and ſeals, 


refuſing to pay or compound for the ſame, and to examine upon 
oath (or affirmation, in caſe of the examination of a quaker ) 
the truth and juſtice of the ſaid complaint, and to aſcertain 


nnd ſlate what is due and payable; and by order under their 


hands and ſeals to direct and appoint the payment thereof, ſo 


as the ſum ordered do not exceed ten pounds: and upon refuſal 
to pay according to ſuch order, it ſhall be lawful for any one 


of the ſaid juſtices, by warrant under his hand and ſeal, to 
levy the ſame by diſtreſ and ſale of the goods of ſuch offender, 
bis executors or adminiſtrators, rendring only the gverplus to 
him or them, the neceſſary charges of diſtraining being thereout 


J 

to convene before them ſuch guaker or quakers neglecming or : 
1 

0 

0 

0 

5 

( 


firſt deducted and allowed by the ſaid juflice. And any perſon 
finding himſelf aggrieved by any judgment given by ſuch two 
Juſtices, may appeal to the next general quarter ſeſſions to be held 
for the county, riding, city, liberty, or town corporate; and 
the juſtices there ſhall proceed finally to hear and determine the 
matter, and to reverſe the ſaid judgment, if they ſee cauſe ; 
and if they ſhall find cauſe to continue the ſaid judgment, they 
Hall then decree the ſame by order of ſeſſions, and ſhall alſo pro- 
ceed to give ſuch coſis againſi theappellant, ts be levied by diftreſs 
and ſale of the goods and chattels f the ſaid appellant, as to 
them ſhall ſeem juſt and reaſonable. And no proceedings or 
judgment had by virtue of this act, ſhall be removed or ſuper- 

ſeded 


; . Tithes. | 
ſeded by any writ of certiorari or other writ out of his majefly's 
courts at Weſtminſter, or any other court whatſoever, unleſs the 
title of ſuch tithes ſhall be in queſtion. ſ. 4. | 


Provided, that in caſe any ſuch appeal be made as aforeſaid, 
mo warrant of difireſs ſhall be granted, until after ſuch ap- 


peal be determined. ſ. 5. my 
And by the 1 G. ft. 2. c. 6. The like remedy ſball be 


bad againſt any quaker or quakers, for the recovering of any 


tithes or rates, or any cuſtomary or other rights dues or pay- 
ments, belonging to any church or chapel, which of right by 
law and cuflom ought to be paid, for the /tipend or maintenance 


of any miniſler or curate officiating in any church or chapel ; 


and any two or more juſtices of the peace of the ſame county 
or place (other than ſuch juſtice as is patron of any church or 
chapel or any ways intereſled in the ſaid tithes), upon com- 
plaint of any parſon vicar curate farmer or proprietor of ſuch 
tithes, or any churchwarden or chapelwarden, or other per- 
fon who ought to have receive or colleft any ſuch tithes rates 
dues or payments as aforeſaid, are authorized and required to 
ſummon in writing* under their hands and ſeals, by reaſonable 
rar ning, © ſuch quaker or quakers, againſt whom ſuch complaint 
Hall be made; and after his or their appearance, or up on de 
fault of appearance, ibe ſaid warning or ſummons bein- 
proved before them upon oath, to proceed to hear and deterg 
mine the ſaid complaint; and to make ſuch order therein as = 
the aforeſaid act is limited; and alſo to order ſuch cfts an 
charges as they ſhall think reaſonables not exceeding ten fhillinnd 
as upon the merits of the cauſe ſhall appear juſt: which ogs, 
der ſhall and may be ſo executed, and on ſuch appeal may r- 


reverſed or affirmed by the general quarter ſeſſions, with ſucbe 


cofts and remedy for the ſame ; and fhall not be removed into unh 
other court, unleſs the titles of ſuch tithes. dues or payments fhaly 
be in queſiton ; in like manner as by the aforeſaid at is limitedl 
and provided. 1. 2. | 

And by the 27 G. 2. c. 20, which directeth in what 
manner diſtreſſes ſhall be made by juſtices of the peace, 
and which gives to the juſtices power to order the goods 
diſtrained to be kept for a certain time before they be ſold, 
and gives power alſo to the officers making the diſtreſs to 
deduct their reaſonable charges, it is provided, that the 


fame ſhall not extend to alter any proviſions relating to 


diſtreſſes to be made for the payment of tithes and church 

rates by the people called quakers, contained in the acts 

of the 7 £ 8 W. c. 34. and the 1 G. . 2. c. 6. 

In the caſe of the King againſt Roger J/atefield and 

others, H. 31 G. 2. An order of two juſtices was made 
"2. againſt 
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againſt three perſons being quakers, on the 1 G. f. 2. 
c. 6. for the payment of certain cuſtomary payments, 
called Chapel Salary, to the reverend Mr. Smith, curate of 
the chapel of Burneſbead in Weſtmorland, where the ſaid 
quakers had eſtates chargeable with the ſaid payments. 
On appeal to the ſeſſions, the order was confirmed. The 
quakers moved for a certiorari, and tho' cauſe was ſhewn 


againſt the ifſuing of it, yet a certiorari was granted; 


and the return was filed, and exceptions were taken to 
it, and argued at the bar. Lord Mansfield chief juſ- 
tice delivered the opinion of the court: That the cer- 
tiorari ought not to have iſſued at all; that the return 
ſhould be taken off the file, and all proceedings thereon 
fall to the ground, and that the orders of the juſtices and 
ieſſions ſhould be remanded. The order of the juſtices 
(he obſerved) was made on the ſtatute of the 1 C. /. 2. 
c. 6. which extends the 7 8 . c. 34. concerning 
tithes, to all cuſtomary payments due to clergymen. 
Theſe two acts are to be taken together as one law. 
They were intended for the benefit of the quakers ; to 
prevent their being liable to expenſive ſuits for refuſing to 
pay tithes upon ſcruples of conſcience, by giving an ap- 
parent compulſory method of levying tithes and other 
cuſtomary payments in a ſummary way. This proceed- 
ing cannot be removed by certiorari, unleſs the title to 
cuſtomary payments comes in queſtion : And on this 
proviſo the preſent queſtion ariſes. The affidavits 
read on the original motion for the certiorari ſet forth, 
that before the juſtices and the ſeſſions the defendants 
controverted the right of the curate to theſe cuſtomary 
payments, 'The affidavits againſt the certiorari ſay, 
that theſe payments have been paid from time imme- 
morial; that no inhabitant ever diſputed it but theſe 
quakers ; that they have enjoyed the meſſuages but a few 
years, and that the former inhabitants never diſputed the 


right of the parſon. Taking theſe affidavits together, it 


is clear that the quakers controverted the right to the cuſ- 


tomary only as all as quakers controvert the payment of 


all dues to all clergymen upon ſcruple of conſcience, 
which is the caſe directly within the act, and the proceed- 
ing muſt therefore follow the directions of the at. The 
quakers themſelves have acknowledged the juriſdiction 
of the juſtices, by appealing to the ſeſſions; whereas had 


they intended to diſpute the title to theſe cuſtomary pay- 


ments, they would at firſt have removed the order of two 
Juſtices by certiorari, The only difficulty remaining 
| | | ariſes 
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ariſes from the return being already filed, But there are 


ſeveral inſtances of this court's ſuperſeding a certiorari 
after the return filed: As where an order of juſtices is 


removed, and it appears upon the return, that the parties 
had a right to appeal to the ſeſſions, and that the time for 
appealing was not expired when the certiorari ifſued ; in 
ſuch a caſe, this court ſuperſedes the writ of certiorari, 
quia improvide emanavit, The ſame muſt be done in the 


preſent caſe. 


11. Tithes being ſet out, or ſevered bs the nine Tithes ſevered 

to be-ſued for in 
? the temporal 
courts only, 


parts, become Jay chattels. Upon which foundation, 
when the tithe of corn was ſet out in theayes, and the 
parſon would not take it, but prayed remedy in the ſpi- 
ritual court, a prohibtion was granted, And when a 
ſequeſtration was prayed in the temporal courts, of tithes 
not ſet out, the right of which was in controverſy, the 


party was told, his requeſt had been reaſonable, if they 


had been ſevered from the nine parts. For the ſame rea- 
ſon, if after ſeverance they are carried away by a ſtranger, 
the remedy is in the temporal courts; tut otherwiſe if 
they are carried away by the owner: becauſe his ſetting 
them out, in order to carry them away, is a fraudulent 


ſetting out. Gib. 689. 
And judgment of piæmunire hath been given againſt a 


man for ſuing in the ſpiritual court for tithes, alledging 


the ſame to be ſevered from the nine parts, 3 1nft. 
121. 


12. Notwithſtanding all theſe ſtatutes, tithes, (if of Suit for tithes in 
the courts of 


equity, 


any conſiderable value) are now generally ſued for in the 
courts of equity by engliſh bill, and for the moſt part in 
the exchequer chamber; but not upon the ſtatute far 
treble or double value: for there can be no ſuit in equity 


for the recovery of the double or treble value. Mood b. 2. 


c. 2. Vin. Diſmes. M. b. 
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13. If the incumbent dieth, his executor may recover Ineumbent 


the tithes which became due in the teſtator's life time; 
but he. is not intitled to the treble value upon the ſtatute, 


1 Fern. 60. 


M. 17 30. In the exchequer: A rector agreed with his 
pariſhioner for tithes, for a certain ſum payable yearly at 
Michaelmaſs. The rector died about a month before 
Michaelmaſs. The agreement determining by the death 


of the parſon, the ſucceſſor ſhalt be. intitled to tithes in 
kind only from the death, and the executor of the laſt 


a to a Proportion according to the agreement till 
k 4 the 
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the time of the teſtator's death: and this is by an equitable 
conſtruction. Bunb. 294. | | f 

By the ſtatute of the 11 G. 2. ©. 19. Whereas, where 
a lefſor or landlord having only an eflate for life in the lands 
tenements or hereditaments demiſed, happens to die before or on 
the day on which any rent is reſerved or made payable, ſuch rent 
or any part thereof. is not by law recoverable by the executors or 


5 adminiſtrators of ſuch leſſor or landlord ; nor is the perſon in 


reverſion intitled thereto, any other than for the uſe and 
occupation of ſuch lands tenements or hereditaments from the 
death of the tenant for life ; of which advantage haih been 
often taken by the under-tenants, who thereby avoid paying any 
thing for the ſame : for remedy thereof, it is enacted, that 


where any tenant for life ſhall happen to die, before or on the day 


on which any rent was reſerved or made payable, upon any demiſe 
or leaſe of any lands tenements or hereditaments, which deter- 


mined on the death of ſuch tenam for life ; the executors or ad- 


ber r of ſuch tenant for life, ſhalt and may, in an action 
on the caſe, recover of and from ſuch under-tenant of ſuch lands 
tenements or hereditaments, if ſuch tenant for life die on the 
day an which the ſame was made payable, the whole, or 4 
before ſuch day, then a proportion of ſuch rent, according to the 
time ſuch tenant for life lived, of the laſt year, or quarter of 
a year, or other time in which the ſaid rent was growing due 
as aforeſaid ; making all juſt allowances, or à proportionable 
part thereof reſpectively. 1. 15, is 


VIII. Tithes in London. 
In the ſeveral acts of the 27 H. g. c. 20. 32 H. 8. 


c. 7. 2 8 3 Ed. 6. c. 13. and 7 8 V. c. 6. there is 
a proviſo, that nothing therein ſhall extend to the city of 


London, concerning any tithe, offering, or other eccle- 


ſiaſtical duty, grown and due to be paid within the ſaid 
city; becauſe there is another order made, for the pay- 
ment of tithes and other duties there. | 
Which order is as followeth : It appeareth by the re- 
cords of the city of London, that Niger biſhop of 
London, in the 13 Hen. 3. made a conſtitution, in 
confirmation of an ancient cuſtom formerly uſed time 
out of mind, that proviſion ſhould be made for the 
miniſters of London in this manner; that is to fay, that he 
who paid the rent of 20s for his houſe wherein he dwelt, 


| ſhould offer every ſunday, and every apoſtle*s day whereof 
the evening was faſted, one halfpenny; and he that paid 


but 


Tithes. 
but 10s rent yearly, ſhould offer but one farthing: all 
which amounted to the proportion of 28 6d in the pound, 


for there were 52 ſundays, and 8 apoſtles days the vigils 


of which were faſted. And if it chanced that one of the 
apoſtles days fell upon a ſunday, then there was but one 
halfpenny or farthing paid; ſo that ſometimes it fell out 
to be ſomewhat leſs than 2s 6d. in the pound. 

And it appears by the book caſes in the reign of Ed- 


ward the third, that the proviſion made for the miniſters 


of London, was by offerings and obventions; albeit the 
particulars are not aſſigned there, but muſt be underſtood 
according to the former ordinance made by Niger. 

And the payment of 28 6d in the pound continuing un- 
til the 13 Ric. 2, Arundel archbiſhop of Canterbury made 


an explanation of Niger's conſtitution, and thruſt upon 


the citizens of London two and twenty more ſaints days 
than were intended by the conſtitution made by Niger 
whereby the offerings now amounted unto the ſum of 38 
5d in the pound, And there being ſome reluctation by 


the citizens of London, pope Innocent, in the 5 Hen. 4, 


granted his bull, whereby Arundel's explanation was con- 
firmed, Which confirmation (notwithſtanding the dif- 
ference between the miniſters and citizens of London, 
about thoſe two and twenty faint days which were added 
to their number) pope Nicholas alſo by his bull did con- 


firm in the 31 Hen. 6. 


Againſt which the citizens of London did contend 


with ſo high a hand, that they cauſed a record to be made, 


whereby it might appear in future ages, that the order of 
explanation made by the. archbiſhop of Canterbury was 
done without calling the citizens of London unto it, or 
any conſent. given by them. And it was branded by them 
as an order ſurreptitiouſly and abruptly obtained, and 
therefore more fit to have the name of a deſtructory than a 

declaratory order. | | 
Nevertheleſs, notwithſtanding this contention, the pay- 
ment ſeemeth to have been moſt uſually made according 
to the rate of 3s 5d in the pound. For Lindwood who 
writ in the time of Hen. 6, in his provincial conſtitutions 
debating the queſtion, whether the merchants and artifi- 
cers of the city of London ought to pay any tithes, ſhew-» 
eth, that the citizens of London, by an ancient ordi- 
nance obſerved in the ſaid city, are bound every Lord's 
day and every principal feaſt day either of the apoſtles or 
others whoſe vigils are faſted, to pay one farthing for 
7 every 
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every 10s. rent that they paid for their houſes wherein 
they dwelt. 


And in the 36 Hen. 6. there was a compoſition made 


between the citizens of London, and the miniſters, that 


2 payment ſhould be made by the citizens according to the 


rate of, 3s 5d in the pound: and if any houſe were kept 


in the proper hand of the owner, or were demiſed with- 
.- out reſervation of any rent; then the churchwardens of 


the pariſh where the houſes were, ſhould ſet down a rate 
of the houſes, and according to that rate payment auld 
be made. 

After which W ſo made, there was an act 
of common council made in the 14 Edw. 4. in Lon- 
don, for the confirmation of the bull granted . by Pope 
Nicholas. 

But the citizens of London finding that by the com- 
mon laws of the realm, no bull of the pope, nor arbitrary 
compoſition, nor act of common council, could bind them 


in ſuch things as concerned their eee ; they ſtill 


wreſtled with the clergy, and would not condeſcend to 
the payment of the ſaid 11d by the year, obtruded upon 
them by the addition of the two and twenty faint days : 
whereupon there was a ſubmiſſion to the lord chancellor 
and divers others of the privy council in the time of king 
Hen 8; and they made an order for the payment of tithes 
according to the rate of 2s 9d in the pound; which or- 
der was fr promulgated by a proclamation made, and 
afterwards eſtabliſhed by an act of parliament. made in the 
27 H. 8. c. 21, intitled, An act for the payment of 
«+ tithes within the city and ſuburbs. of London, until 


another law and order ſhall be made and publiſhed for 


the ſame. Privilegia Londini. 456, 7, 8. 

And ten years after this another law and order was 
made, by the ſtatute of the 37 H. 8. c. 12. as followeth: 
Where of late time, contention ſtrife and, variance hath 


riſen and grown, within the city of London and the li- 


berties of the ſame, . between the parſons vicars and cu- 
rates of the ſaid city and the citizens and inhabitants of 
the ſame, for and concerning the payment of tithes ob- 


Jations and other duties within the ſaid city and liberties ; 


for appeaſing whereof, a certain order and decree was 
made thereof, by the moſt reverend father in God Thomas 
archbiſhop of Canterbury, Thomas Audley, knight, 
lord Audley of Malden, and then lord chancellor of 


England now deceaſed, and other of the king's moſt ho- 


nourable privy council ; and alſo the king” s letters patents 
and 


Tithes. 


and proclamation. was made thereof, and directed to the 
ſaid citizens concerning the ſame ; whereupon it was af- 
ter enacted in the parliament holden at Weſtminſter by 
prorogation the fourth day of February in the twenty- 
ſeventh year of the king's moſt noble reign, that the 


citizens and inhabitants of the ſame city ſhould, at Eaſter 


then next following, pay unto the curates of the ſaid city 


and ſuburbs, all ſuch and like ſums of money, for tithes . 


oblations and other duties, as the ſaid citizens and inha- 
bitants by the order of the ſaid late lord -chancellor, 
and other the king's moſt honourable council, and the 
king's ſaid proclamation, paid or ought to have paid by 
force and virtue of the ſaid order at Eaſter in the year 


I535; and the ſame payments ſo to continue from time 


to time, until ſuch time as any other order or law ſhould 
be made by the king and the two and thirty perſons by the 
king to be named, as well for the full eſtabliſhment con- 
cerning the payment of all tithes oblations and other du- 
ties of the inhabitants within the ſaid city ſuburbs and li- 
berties of the ſame, as for the making of other eccleſi- 
aſtical laws of this realm of England; and that every 


perſon denying to pay as is aforeſaid, ſhould by the com- 


mandment of the mayor of London for the time being, 


be committed to priſon, there to remain until ſuch time 


as he ſhould have agreed with the curate for his ſaid tithes 
oblations and other duties as is aforeſaid, as in the ſaid 
act more plainly appeareth : ſince which act, divers va» 
riances contentions and ftrifes are newly riſen and grown, 
between the ſaid parſons vicars and curates and the ſaid 
citizens and inhabitants, touching the payment of the 
tithes oblations and other duties, by reaſon of certain words 


and terms ſpecified in the ſaid order, which are not ſo 


plainly and fully ſet forth, as is thought convenient and 


meet to be; for appeaſing whereof, as well the ſaid par- 


ſons vicars and curates, as the ſaid citizens and inhabit- 
ants, have compromitted and put themſelves to ſtand to 
ſuch order and decree touching the premiſſes, as ſhall be 
made by the ſaid right reverend father in God and the 
ſeveral other perſons here under mentioned, for a fina 

end and concluſion to be had and made touching the pre- 
miſſes for ever.: And to the intent to have a full peace and 
perfect end between the ſaid parties, their heirs and ſuc- 
ceſſors, touching the ſaid tithes oblations and other duties 
for ever, it is enacted, that ſuch end order and direction 
as ſhall be made by the forenamed archbiſhop and the ſe- 
veral other perſons as aforeſaid, or any ſix of them, before 
| | =" oy 
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the firſt day of March next enſuing, concerning the pay- 
ment of tithes oblations and other duties within the ſaid 


city and the liberties thereof, and enrolled of record in 


the high court of chancery, ſhall ſtand remain and be as 
an act of parliament, and ſhall bind as well all citizens 
and inhabitants of the ſaid city and liberties for the time 
being, as the ſaid parſons vicars curates and their ſuc- 


ceſſors for ever, according to the effect purport and in- 


tent of the ſaid order and decree fo to be made and in- 
rolled; and that every perſon denying to pay any of his 
tithes oblations or other duties, contrary to the ſaid de- 


cree ſo to be made, ſhall by tbe commandment of the 


mayor- of London for the time being, and in his default 
or negligence by the lord chancellor of England for the 
time being, be committed to priſon, there to remain 
till ſuch time as he hath agreed with the curate for the 
ſame. | 2 8 
Which decree made in purſuance hereof is as follow- 
eth: viz. | 
(.) A. touching the payment of tithes in the city of Lon- 
don, and the liberties of the ſame, It is fully ordered and de- 
creed by the moſt reverend father in God | homas archbiſhop of 
Canterbury primate and metropolitan of England, Thomas 
bord Wryotheſly lord chancellor of England, William lord 
St John preſident of his maje/ly*s council and lord great maſter 
of his maje/ty's bouſbold, John lord Ruſſel lord privy ſeal; 
Edward earl of Hertford: lord great chamberlain of England, 
3 viſcount Liſle high admiral of England, Richard 
iſter #night chief juftice of England, and Roger Cholmely 
knight chief baron of his maje/ty's exchequer, this twenty= 
fourth day of February in the year of our Lord 1545, accord- 
ing to the ſtatute in ſuch caſe lately provided, that the citizens 
and inhabitants of the faid city and liberties thereof for the time 
being, ſhall yearly without fraud or covin for ever pay their 
tithes to the parſons vicars and curates of the ſaid city and their 
ſucceſſors for the time being, after the rate hereafter following, 
that is to wit, Of every 10s rent by the year, of all houſes 
ſhops warehouſes cellars ſlables and every of them, within the 


24 city and liberty thereof, 164}. And of every 20s rent 


by the year 25 d; and ſo above the rent of 20s by the year, 


aſcending” from 10s to 10s, according to the rate afore- 


id. 

(2) Item, that where any leaſe is or ſhall be made of any 
dwelling houſe or houſes, ſhops, warehouſes, cellars, or flables, 
or any of them, by fraud or covin, reſerving leſs rent than hath 
been accuflomed or is; or where any ſuch leaſe ſhall be een 

l 1 without 


Tithes. 


101thout any rent reſerved upon the ſame, by reaſon of am fine 


oer income paid beforehand, or by any other fraud or covin; in 


every ſuch caſe, the tenant or farmer fhall pay for his tithes of 
the 1 after the rate aforeſaid, according to the "quality of 
ſuch rents as the ſame were laſt letten for without fraud or 


covin before the making of ſuch leaſe. 


I) Item, that every owner or inheritor of any dwelling 
houſe or houſes, ſhops, warehouſes, cellars, or fables, inhabit- 
ing or occupying the ſame himſelf, ſhall pay after ſuch rate, 
according to the quantity of ſuch yearly rent as the ſame was laſt 
letten for, without fraud or covin, | s 


(4) Item, F any perſon hath taken, or hereafter ſhall take 


any meaſe or manſion place by leaſe, and the taker thereof, his 
executors or aſſigns, doth or ſball inhabit in any part thereof, 
and hath within eight years laſt poſt before this arder, or here- 
after ſhall let out the reſidue of the ſame; in ſuch caſe, the 
principal farmer or farmers or firſt taker or takers thereof, 
their executors or aſſigns, ſhall pay their tithes after the rate 
aboveſaid, according to the quantity of their rent by the 
year. 


(5) Aud if any perſon ſhall take divers manſion houſes, 


ſhops, warehouſes, cellars, or flables, in one leaſe, and fhall 


let out one or more of them, and ſhall keep one or more in his 
own hands, and inhabit in the ſame ; the ſaid taker, and his 
executors or aſſigns, ſball pay their tithes after the rate above- 


ſaid, according to the quantity of the yearly rent of ſuch man- 


fron houſes or houſe retained in bis own handt; and his aſſig- 
nees of the reſidue of the ſaid manſion houſe or houſes, ſhall 
pay their tithes after the rate aboveſaid, according to the quan- 
tity of their yearly rents. | 

(6) Item, if ſuch farmer or farmers, or his or their 
aſſigns, of any manſion houſe or houſes, warehauſes, ſhops, 
cellars, or flables, hath at any time within eight years laſt 


paſt, or ſhall hereafter let over all the ſaid manſion houſe or 


houſes contained in his or their leaſe, to one or more perſons ; 
the inhabitants, leſſees, or occupiers thereof, ſhall pay their 


' tithes after the rate of ſuch rents as the inhabitants, leſjees, or 
occupiers, and their aſſigns have been or ſhall be charged withal, 


without fraud or couin. 


(7) Item, if any dwelling houſe within eight years laſt paſt 


was, or hereafter ſhall be converted into a warehouſe, flore- 
houſe, or ſuch like; or if a warehouſe, florehouſe, or ſuch 
like, within the ſaid eight years was, or hereafter ſhall be 
converted into a dwelling hauſe ; | the occupiers thereof ſhall 
pay tithes for the ſame, after the rate above declared of man- 


fron houſe rents. 
(8) Item, 
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_ Tithes. | 
(8) Item, that where any perſon ſhall demiſe any dyehaufe 
or brewhouſe, with implements convenient and neceſſary for 
dying or brewing, yr brow. a rent upon the ſame, as well in 
reſpect of ſuch implements, as in reſpec! of ſuch dyehouſe or 
brewhouſe ; the tenant ſhall pay his tithes after ſuch rate as is 
aboveſaid, the third penny abated: And every principal houſe 


er houſes, with key or wharf, having any crane or gibet be- 


longing to _ ſhall pay after the like rate of their rents 
as 1s aforeſaid, 
belonging to houſes having no crane or gibet, ſhall pay for tithes 
as ſhall be paid for manſion houſes in form aforeſaid. 
(9) Item, that where any manſion houſe with a ſhop, la- 
ble, warehouſe, wharf with crane, timber yard, teinter yard, 
or garden belonging to the ſame, or as parcel of the ſame, 'is 
or ſhall be occupied together ; if the ſame be hereafter ſevered 
or divided, or at any time within eight years laſt paſt were 
ſevered or divided, then the farmers or occupiers thereof ſhall 


pay ſuch tithes as ts aboveſaid for ſuch ſhops, flable, warehouſes, 


wharf with crane, timber yard, teinter yard, or garden afore- 

ſaid, fo ſevered or divided, after the rate of their ſeveral rents 

thereupon reſerved. - 
(10) Item, that the ſaid citizens and inhabitants ſhall 


pay their- tithes quarterly, that is to ſay, at the feaſt of 


Eaſter, the nativity of St John Baptiſt, the feat of St 
Michael the archangel, and the nativity of our Lord, by 
even portions. | | 

(11) Item, that every houſholder paying 10 s rent or above, 
ſhall for him or her ſelf be diſcharged of their four offer- 
ings days; but his wife, children, ſervants, or others of their 
family, taking the rights of the church at Eaſter, ſhall pay 2 d 
for their four offering days yearly. ; | 

(12) Provided always, and it is decreed, that if any houſe 
which hath been or hereafter ſhall be letten for 10s rent 
by the year, or more, be or hath been at any time within 
eight years laſt pat, or hereafter ſhall be divided and 
leaſed, inis ſmall parcels or members, yielding leſs yearly rent 
than 10 s by the year; the owner, if he ſhall dwell in any part 
of ſuch houſe, or elſe the principal leſſee (if the owner do not 
dwell in ſome part of the ſame) ſhall pay for the tithes after 
ſuch rate of rent, as the ſame houſe was accuſtomed to be letten 
for before ſuch diviſion or dividing into parts or members ; 
And the under farmers and leſſees to be diſcharged of all tithes 
for ſuch ſmall patcels parts or members, rented at leſs yearly 


rent than 10 by the year without fraud or covin, paying 2 d 


vearly for four offering days. 


( 13) Pro- 


the third penny abated ; and the other wharfs 


Tithes. 


(13) Provided alway, and it is decreed,” that for ſuch © 


gardens as appertain not to any manſian houſe, and which any 
perſon holdeth in his hands for pleaſure, or to his own uſe ; 
the perſon holding the ſame ſhall pay no tithes for the ſame. 
But if any perſon which ſhall hold any ſuch garden, containing 
half an acre or more, ſhall mate any yearly profit theresf by 
way of ſale ; he ſhall pay tithes for the ſame after ſuch rate of 
his rent, as is herein firſt above ſpecified. | 

(14) Provided alſo, that if any ſuch gardens now being of 
the quantity of half an acre or more, be hereafter by fraud or 
covin divided into leſs quantities; then to pay according. to the 
rate aboveſaid. | 

(15) Provided always, that this decree ſhall not extend to 
the houſes of great men, or noblemen, or noblewomen, kept in 
their own hands, and not letten for any rent, which in times 
faſt have paid no tithes, fo long as they ſhall ſo continue unlet- 
ten: nor 10 any halls of crafts or companies, ſo long as they be 
kept unletten, ſo that the ſame halls in times paſt have not uſed 
to pay any tithes. | 


(16) Provided always, and it is decreed, that this prefent 
order and decree ſhall not in any wiſe extend to bind or charge 


any ſheds, flables, cellars, timber yards, nor teinter yards, 


which were never parcel of any dwelling houſe, nor belonging 


to any dwelling houſe, nor have been accuſtomed to pay any 
tithes; but that the ſaid citizens and inhabitants ſhall thereof 
be quit of payment of any tithes, as it hath been uſed and ac- 
cuſtomed. | 

(17) Provided alſo, and it is decreed, that where leſs ſum 
than after 16d in the 10s rem, or leſs ſum than 25 9d in 
the 20's rent, hath been accuſtomed to be paid for tithes ; in 


ſuch places the ſaid citizens and inhabitants, ſhall pay but only 


after ſuch rate as hath been accuſtamed, 

(18) Item, it is alſo decreed, that if any variance contro- 
verſy or ſiriſe ſhall ariſe in the ſaid city for non-payment ef any 
tithes ; or if any variance or doubt ſhall ariſe upon the true 

knowledge or diviſion of any rent or tithes, 'within the liberties 
of the ſaid. city, or of any extent or aſſeſſment thereof; or if 
any doubt ariſe upon any other thing contained within this de- 
cree; then upon complaint made by the party grieved, to the 


mayor of the city of London for the time being, the ſaid © 


mayor by the advice of counſel ſhall call the parties before him, 
and make. a final end of the ſame, with coſis to be awarded by 
the diſcretion of the ſaid mayor and his aſſi/tants, according te 
the intent and purport of this preſent decree. 

(19) And if the mayor jhall not make an end thereof with- 


in two months after complaint d him made, or if any of the ſaid 
| partes 
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Tithes. 

parties find themſelves aggrieved ; the lord chancellor of Eng- 

land for the time being, upon complaint. to him made within 

three months then next following, ſhall make an end in the ſame, 

with ſuch coſts to be awarded as ſhall be thought convenient, 

according to the intent and and purport of the ſaid decree. 
(20) Provided always, that if any perſon take any tenement 


fer a leſs rent than it was accuſtomed to be letten for, by 


reaſon of great ruin or decay, burning, or ſuch like occaſions 


or misfortunes ; ſuch perſon, his executors or aſſigns, ſhall pay 


tithes only after the rate of the rent reſerved in his leaſe, and 
none otherwiſe, as long as the ſame leaſe ſhall endure. 


(1) Of every 105 rent by the year] It was reſolved, in 
the caſe of Dr Meadbouſe againſt Dr Taylor, that a rent 
for half a year, and afterwards for another half year, is a 
yearly rent, or a rent by the ycar, within the meaning of 
this decree. Noy. 130. To 

Of all houſes] In the caſe of Green and Piper, E. 34 
Eliz. it was ſuggeſted, in order to hinder the granting of a 
conſultation, that the houſe'belonged to a priory which 


was diſcharged of tithes by bull. But the court replied, 


that by the common law houſes paid no tithes; and the 
right in the preſent caſe ſubſiſting immediately upon this 
ſtatute, which lays them upon every houſe, no exemption 
ſhall be allowed, but to ſuch houſes as are ſpecially ex- 
empted by the ſtatute itſelf. Cro. Eliz. 276. 


(2) By reaſon of any fine or income paid beforehand, or by 


any other fraud or covin] M. 5 Fa. Skidmore and Fire 


plaintiffs in a prohibition againſt Bell parſon of St Mi- 
chael Queen-hithe in London; the caſe was this: The 
ſaid parſon libelled before the chancellor of London for 
the tithes of an houſe called the boar's head in Bread- 
ſtreet in the ſaid pariſn, the ancient farm rent whereof 
was 51 at the time of the ſaid-decree and after; and that 
of late a new leaſe was made of the ſaid houſe, rendring 


. the rent of 51 a year, and over that a great income or 


fine which was covenanted and agreed to be paid yearly 
at the ſame day ; that the rent was paid as a ſum in groſs, 


and that ſo much rent might have been reſerved for the 


faid houſe, as the rent reſerved and the ſum in groſs 


amounted unto; which reſervation and covenant were 
made to defraud the ſaid parſon of the tithes of the true 


rent of the ſaid houſe, which to him did appertain 
by the purport and true intention of the ſaid decree. 


And in this caſe four points were reſolved by the court: 


. If 
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I. Ik ſo much rent be reſerved, as was accuſtomed to be £ 


paid at making of the ſaid decree, (whatſoever fine 
or income be paid), that the parſon can aver no 
covin; for the words of the decree be, Where 
„ any leaſe is or ſhall be made of any dwelling 


e houſe by fraud or covin, in, reſerving leſs rent than 
e hath been accuſtomed” : ſo as if the accuſtomed rent 


be reſerved, no fraud can, be alledged; for the fraud by 
the decree is, when leſſer rent than was then accuſtomed 
to be paid is reſerved, or if no rent at all be reſerved, for 
then tithe ſhall be paid according to the rent that then was 


laſt before reſerved to be paid. So as the decree con ſiſteth 


upon four points; firſt, where the accuſtomed rent was 
reſerved ; ſecondly, where the rent was increaſed, there 


the tithes ſhould be paid according to the whole rent; 


thirdly, where leſſer rent was reſerved; and fourthly, 
where no rent was reſerved, but had been formerly re- 
ſerved. And this act and decree were very beneficial for 
the clergy of London, in reſpect of that which they had 
before, And the defendant in his libel confeſſeth, that 
the accuſtomed rent was reſerved; and therefore no F 
of ſuit. 2. It was reſolved, that as to ſuch houſes as 
were never letten to farm, but inhabited by the owner, 
this is caſus omiſſus, and ſhall pay no tithes by force of 
the decree. 3. It was reſolved, that where the decree 
ſaith; ** Where no rent is reſerved by reaſon of any 
« fine or income paid beforchand”; albeit no fine or in- 
come be paid in that caſe, yet if no rent be reſerved, the 
parſon ſhall have his tithes according to the decree ; for 
that is put but for an example or cauſe, why no rent is 


reſerved ; and whether any fine or income were paid or 


no, is not material as to the parſon, 4. It was reſolved, 
that the parſon could not fue for the ſaid tithes in the 


| eccleſiaſtical court; for that the act and decree that raiſed _ 
and gave theſe kind of tithes, did limit and appoint how 
and before whom the ſame ſhould be ſued for, and did ap- 


point new and ſpecial judges to hear and determine the 


ſame. And in the end it was awarded, that the Mo | 


tion ſhould ſtand. 2 Inſt. 660. 


(18) Upon complaint made] In the aforeſaid caſe of Dr 
Meadhouſe and Dr Taylor, it was held by the court, that 
the complaint ought to be writing (and not by word of 

mouth only), in nature of a monſtrans de droit declaring 
all the title. Ney 130. 5 
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Tithes. 


To the mayor] Purſuant to the afpreſaid cafe of Sid. 
more and Eire, divers prohibitions have been granted 
(when tithes were ſued for upon this ſtatute) to the eccle- 


ſiaſtical court. But when it was pleaded in the year 1658, 


that the right of tithes, upon the foundation of this act, 
could not be cognizable in the exchequer, by reaſon of 


the proviſion therein made for determining of all con- 
- troverſies before the lord mayor or lord chancellor; bs. - 


was held clearly by the barons, that the court of exche-. | 
quer had juriſdiction in the cauſe, becauſe the act had no 
neg itive words in it. —— Upon which Dr Gibſon 
ſhrewdly obſerves, that if affirmative words will not ex- 
clude the temporal court, it may be hard to find a good 
reaſon, hy (according to the foregoing judgments) they 
ſhould exclude the ſpiritual court. Gibſ. 1223. 

After all, notwithſtanding this ſettlement by the afore- 
ſaid decree, divers preſcriptions for the payment of leſſer 
rates than the parſons might require by the ſaid ſettle- 
ment (as to pay 10s for the tithe of an houſe, altho' 


the rent thereof was 401 a year or more) have been gain- 


ed and allowed. But upon the occaſion of the fire of Lon- 
don in the year 1666, as to the churches and houſes. 


thereby conſumed,” another ſtatute was made, namely, 


the22 & 23 C. 2. c. 15. which is as followeth : Jþereas . 
the tithes in the ty of London, were levied and paid with | 
great inequality, and are finte the late dreadful fire there, in 
the rebuilding of the ſame, by taking away | of ſome houſes, , 
altering the foundations of many, and the new erecting of others, 
fo diſordered, that in caſe they ſhould not fir the time to come 
be reduced to a certainty, many controver ſits and ſaits of law . 


might thence ariſe ; it is therefore enatted that the annual cer- 


tain tithes of the pariſhes within the ſaid city and liberties 
theres, whoſe churches have been demoliſhed, or in part con- 
ſumed by the late fire, and which fard pariſhes by virtue of an : 
art of this preſent parliament remain and continue fingle as 
heretofore they were, or are by the ſaid act annexed or united 
into one pariſh reſpectively, ſhall be as foelloweth ; that is to 
42 the annual certain mus or ſum of money in lieu of 
tithes, 
120 Of the pariſh of Alhallows Lombard-ftreet , 1101. 
397 Of St Bartholomew Exchange — 100 l. 


St Bridget, alias Brides —— 120 J. 
15 67 St Bennet Finck — — Yo * 
) Of Sr Michael Crooked- lane — 1001. 

9 958 Chriſtopher — — 120 J. 

7 St Dionis Back- chureß — 1201. 


(8) Of 


« 30) O Laurence Jury, and St Magdalen 


(8 OY st Dunſtan in The eat * — 200 l. 


* t9) Of St James Garlick-hythe „ 
(10) St Michael Cornhill- — ͤ gol. 


* (11) Of St Michael Baſſiſba crm 1321. IIS. 


- (12) Of St Margaret Lothbury —— too 1, 


rz) Vt Mary Aldermanb ut, — , 1501. 


1 


(44) Of St Martin Ludgate 4 * e 160 l. 
(15) Of St Peter Cornhill.— — . 11ol. 
, (16) Of Sr Stephen Coleman- ſtreer — 110l. 
(173 Of St Sepulchre — 2001. 
, (18) 7 Alhallows Bread-ſtreet, and. St John © 


Evangeliſt YO 
(ich Of” 'Alhallows the eiest, and Albatlows : 

- te Teſs” © © 2001. 
20) Of St Alban Wood- ſtreet, and $t "4 i 
0 e +" 13 5 -b1. 
(21) Of St Anne and Agnes, and. $7, Joka, 

Zachary 3 (Abl. 


(22) Of St Auguſtine, and'St Faith — 1721. 


(23) Of St Andrew Wardrobe, and St Anne 


Black- friars — 1491. 


(24) Of St Antholin, and st John Baptiſt — 120 l. 


(25) Of "St" Bennet Grace- church, and. St, 


| Leonard Eaſtchea —— | 7491. 
(26) Of St Bennet aufe aer, and St Peter 
b Pauls-wharf = | 8 1084; 
(27) Of Chriſt church, and St Leonard Fof- _.. 
ter-lane © — 2001. 
(28) Of St Edmond the king, and $t Nicholas 
Acons — ; 1801, 


(29) of St George Botolph- lane, and St Bo- 
tolph Bilingſgate '—— — 180 J. 


Milk-ftreet 1201. 
(31) Of St Magnus, and St Margaret New © | 
reet HORS "a2 . 

(32) Of Sr Michael Royal, and St Martin 
lima _140l. 
(33) Of St Matthew F riday-ſtreet, and St # 
Peter Cheap OY 501 
85 ( 34) Of St Margaret Pattons, and St Gabriel / 
D Fen- church b 


(35) Of St Mary at Hill, See Hitbbaid: 1201. 
(30) Of St Mary Woolnoth, and. St Mary + 


"Wovlchurch © ———_—_ | 1601. 


(37) Of Se Clement Eaſtcheap, and St Mar- 


"ET „ 


tin Orgars 


$40 


* 


85 ; 7 


Tithes. 


0 Of St Mary Ab- church, and St Law- 


rence Pountney | 120 l. 
0 9p) Of St ap Aldermary, and St Thomas 
apoſtle — — 150 l. 


lane, and Alballows . — 2001, 


. 


142 oF: St Michael Wood- feet, and. St 

ary Stainin | 

785 Of St Mildred Bread - ſtreet, and Se M Mar- 

garet Moſes 

Fs Michael Queenhyth, 5 Trinity. 160 1, 

54 St Magdalen Old Fiſh- 2 _ 

Gregory — 208 1. 
St Mary eee and St A 

Mountha , — IO}. 

1 (447) Of St Nicholas Coleabby, and St Nicho- 


1001. 


las Olaves. .- — 851. 
(48) .Of St Olave Jewry, and St Martin Iron- 
monger-lane — b 
(40) St Stephen Walbrook, and St Bennet ETA 
Sbeerhogg .. 


(So) 07 St Swythin, and St Mary Bothaw — 1401. 
65 Of St Vedaſt,, alias Foſter's, and St Mi- 
chael Quera | OD DT AR. ow 3 160 l. 
ſ, D.. „ 

Iich reſpeftive ſums, of meaty to be pai in * of tithes 
within the ſaid reſpect ive parifhes, and 772 as herein of- 
ter. is directed, ſhall be the reſpective certain annual mainte- 


SY 42 * 
— 


nance (over and above glebes end perguiſites,' gifis and begue/is 


to the reſpective parſon vicar and curate of any pariſb for the 


time 55 „er to their ſucceſſors reſpectively, Za to others for 


their u Jr the ſaid reſpecliue par ſons uicars and curates, 


who al be legally. 1 185 and, admitted into the 


reſbective pariſhes aforeſaid. 1 


And for the more equal — of the ale upon the 
ſeveral houſes buildings and other hereditaments within 
the reſpective pariſhes, aſſeſſments. were ordered to be 


made before July 24, 1671, upon all houſes, . ſhops, ware- 


 boufes, and cellars, wharfs, keys, cranes, waterhouſes, tofts 
of ground (remaining unbuilt), and all other hereditaments 
_ whatſoever (except parſonage or vicarage houſes), the whole 


reſpective ſum by this af? appointed, or ſa much of it as is 


more than what each impropriator is by this aft ok and to 


alle. ſ. 4, 5, 6, 7. 4 5 . 
| n 


Fi 


1 
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Tithes. . 
And. three tranſcripts. of the aſſeſſments” were to be 


made; one to be depoſited amongſt the records of the 
city, another in the regiſtry of the biſhop of London, and 


another in the pariſh veſtry reſpectively, for a perpetual 


memorial thereof. /. 8. 


Te ſums aſſeſſed to be: paid to the reſpective parſons vicars 


and curates, at the four maſt uſual feaſts, to wit, at the an- 
nunciation of the bleſſed virgin, the nativity of St John Bap- 
tiſt, the feaſt of St Michael the archangel, and the nativity 


of our bleſſed Saviour, or within fourteen days after each of 


the feaſts aforeſaid, by equal payments; the reſpective payments 
thereof to begin and commence only from ſuch time as the 
incumbent ſhall begin to officiate or preach as incumbent. 
l.9 . he 


the ſaid late fire; the ſame to be computed as part of the main- 
tenance of ſuch incumbent. 1. 10. | | 

And if any inhabitant ſhall refuſe or neglect to pay to the in- 
cumbent the ſum appointed ly him to be paid (the ſame being 
lawfully demanded upon the premiſſes}; it ſhall be latoful for 
the lord mayor, upon oath to be made before him of ſuch refuſul 
or neglect, io grant out warrants for the, officer" or perſon up- 
pointed to collect the ſame, with the alſiſtance of a conſtable in 


the day time, to levy the ſame by diſtreſi and falr of the goods 


of the party fo refuſing or neglecting; reſloring to the owner 
the overplus over and above the ſaid arrears and the reaſonable 
charges of making ſuch difireſs. ſ. 1I11t. 

And if the lord mayor ſhall refuſe or neglect to execute any 
of the powers, to. bim given ly this act; it ſpall” be lawful for 
the lord chancellor or lord keeper gror two or more of the barons 
of the exchequer, by warrant) under their bands and ſeals 16. 
ſhectiuely, te de and perform what the ſaid lord mayor might or 
ought to haue dane in the premifſes. ſ. 12 
- 1 Providedy that no court or judge, eccleſiaſtical or temporal, 


/hall hold plea of or for any the ſum or ſums of money due and 


owing or to be paid by virtue of this act; other than the perſons 


hereby authorized to have cognizance thereof nor ſhall it be lato- 


ful to or for any parſon vicar-curate os incumbent, to convent 
or ſue any perſon aſſeſſed as aforeſaid and refuſing or | neg letting 
to pay the ſame in any court or courts, or before any judge vr 
Judges, other than what are authoriged and appointed by this act, 
for the hearing and determining of the ſame, in manner aforeſaid. 
4. 72052 8 Wy 13 | i a 
Provided alſo, that it ſhall be lawful for the tar den and mi- 
nor canons f St Paul's, parſen and proprietors eff the rectory 


; Tmpropriaters ſhall pay what bona fide they have uſed and 
ought to pay to the reſpective incumbents at any time before 
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if the pariſh of St Gregory aforeſaid, to receive and enjoy 
all tithes oblations and duties ariſin? 19 or growing due within the 
faid pariſb, in as large and«benefi Feral Manner, as * oy 
have or lawfully might have done. .. 17 

In the caſe, Ex parte Savage rector of the united pariſhes 
of St Andrew. Wardrobe and St Anne Blackfriars, and ex 
parte Mad rector of St: Michael Royal and St Martin Vin- 
try, which came betore lord Harcourt on petition, Oct. 
29, 1713, fetting forth, that the petitioners had reſpec- 
tively demanded of the inhabitants the reſpective rates and 
arrears for the houſes in their reſpective oecupations, but 
they refuſed to pay the ſame, and that the petitioners ap- 
plied to Sir Richard Hoare, lord mayor, for ſuch warrants 
as the act of parliament directed him to grant for levying 
the ſaid money, and he refuſed to grant © foch warrants ; 
whetefore it was prayed that his lordſhip would grant the 
petitioners his warrant to levy the ſeveral ſums of money 
ſo reſpectively due to them, by diſtreſs and ſale of the 
goods of the defaulters. Lord Harcourt, thinking the 
matter of great conſequence to the London clergy in ge- 
neral, as no ſuch complaint ſince the making o* the act 
had been before made to the lord chancellor, er lord keep- 
er of the great ſeal, or to any two of the "barons of the 
exchequer, deſired the aſſiſtance of Mr Baron Bury, and 
Mr Baron Price; and on the 2 Dec. following it came on 
again in their preſence, hen it appeared that feveral of the 
quarterly ſums claimed by the petitioners became que and 
in arrear when the houſes ſtood empty, or Were in the pof- 


 {eflion.of-former-tenants or occupiers thereof; and 2 dueſ- 
tion chereupon ariſing, whether ſuch ſums o aſſeſſed up⸗ 


on the ſeveral houſes, for making up certain annuat ſums 
« money to be paid in lieu of tithes, were become” a fixed 
W charge upon the hbufes whereon they had been fo 

d, ſo that the arrears Which became due in the time 
of ſormer- tenants, or when the houſes were empty; might 


de levied on the ſucceeding tenants; the further conſide- 


ration of the petitions was adjourned to Deri 235 upon 
which day the two barons certified their opinion, that by 
the ſtatute the ſums aſſeſſed on the ſeveral houſes are ben 


4 come real eharges upon the houſes, ſo that the arrears 


which ought to have been paid hy the former occupiers, or 


which became due when the houſes ſtood empty, may be 
levied by diſtreſs and ſaſe of the goods of the preſent becu- 
piers : and Jord Harcourt declared he intirely concurred 
in Opinion with the barons, and that the petitioners were 
at liberty to apply to him for warrants of diſtreſſes, as 


Pra. c by their petivion. 3 - At. 639. | | 
FE And 


in 


0 


— 


Tithes. 


And in the caſe, Ex parte Crexall miniſter of the united 
pariſhes of St Mary Somerſet and St Mary Mountſhaw, 


Apr. 25, 1748 ; where the lord mayor had heard the par- 


ties, and was of opinion not to grant the warrant, and 


thereupon it was urged that the lord mayor's determination 


was final, and nothing further could be done; lord Hard- 
wicke ſaid, that the lord mayor's determination is final on- 
ly in caſes of appeal 15 0 before him, but here the on- 
ly act he has to do is to iſſue his warrant, which having 


refuſed to do, the lord chancellor held that he had juriſ- 


diction to inquire whether the lord mayor had done right 
in refuſing the warrant, and. is of opinion the lord mayor 
had done wrong, he could then iſſue his own warraat for 
levying the aſſeſſment, bd. | 


For the ſtipends of the miniſters of the fifty new 


churches, proviſion is made by the ſeveral. acts of par- 
liament relating thereunto, to be raiſed from the duties on 


coals. 


There are moveover ſeveral particular ſtatutes for pare 
ticular churches, in London and elſewhere. | 


After all, theſe pecuniary compenſations, however rea- 
ſonable at firſt,, muſt in proceſs of time become inſuffici- 
ent, as the value of money decreaſeth. And this Rath 
been the caſe of all modus's; which, at the time of their 
commencement, were the real value of the tithes. On 


the other hand, it muſt be acknowledged, that the pay- 


ment of tithes in kind is in many reſpects troubleſome 
and inconvenient. If a method could be eſtabliſhed, 
that the miniſter ſhpuld receive an equivalent, durable, 


and not liable to diminution by the flactuation of money, 


the people generally would be defirous to purchaſe theic 


tithes at the higheſt ſuppolable eſtimation; which if em- 


ployed in a purchaſe of land, the value thereof would 
continue in proportion as the tithes would have done, 
foraſmuch as the annual rent of the land will always be 


according to its produce, 
5 OP Fe. 


Form of a leaſe of tithes. 


7 IS. indenture made the 5 — day of 
between A. B. rector of the pariſh of ————in 
the county / the one part, and C. D. of ———in 

| | | | the 


in the year + 
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demiſe, grant, and to farm let, unio the ſaid 
cutors, adminiſtrators, and aſſigns, All and all manner of 


AA 

and county f yeoman, of the 
other part, neſſeth, that the ſaid A. B. for and in conſi- 
deration of the rent herein after reſerved and contained, Hath 


demiſed, granted, and to farm let, and by _ preſents doth 
D. his exe- 


tithes of corn, grain, hay, and herbage, yearly growing in- 
creaſing or happening within the ſaid pariſh of ——— and all 
profits of what kind ſocver belonging to the parſonage or rectory 


there: To have, hold, receive, and take all and every the ſaid 


tithes and profits unto the ſaid C. D. his executors admini/tra- 


tors and aſſigns, from the day of the date of theſe preſents, for 


and during and unto the full end and term of twenty one years 
from thence next enſuing, and fully to be compleated; if he the 


| ſaid A. B. ſhall ſo long continue rector of the ſaid pariſh of 


—— Yielding and paying therefore yearly and every year du- 


ring the ſaid" term, unto the ſaid A. B. and his aſſigns, the 


rent or ſum of —at and upon the days by even 
and equal portions. Provided always, that if the ſaid rent 
or any part thereaf fhall be behind and unpaid by the ſpace of 


days after the days and times appointed and limited 


for the payment thereof, then this preſent demiſe and every thing 


berein contained ſhall ceaſe, determine, and be void. And the 
ſaid C. D. doth for himſelf, his executors adminiſtrators and 


aſſigns, and for every of them, covenant promiſe and grant ts 
and with the ſaid A. B. his executors and adminiſtrators, and 
to and with every of them by theſe preſents, that he the ſaid © 
C. D. his executors admini/trators or aſſigns, ſhall and will 


from time to time, and at all times during the continuance of 
this demiſe, well and truly pay and ſatisfy the rent aforeſaid, at 
the days and times aforeſaid appointed for the payment thereof ; 


and alſo ſhall and will pay and diſcharge all taxes which ſhall 
be impoſed upon the ſaid demiſed premiſes, or in reſpect thereof, 
by act of parliament or otherwiſe. And the ſaid A. B. for 


himſelf, his executors and adminiſtrators, and every of them, 
doib covenant promiſe and grant to and with the ſaid C. D. 
His executors, adminiſtrators, and aſſigns, and to and with 
. every of them by theſe preſents, that for and under the rents 
and covenants herein before reſerved and contained on the part 


of the ſaid C. D. his executors. admini/trators or aſſigns to be 
paid and performed, he the ſaid C. D. his executors admi- 
niſtrators and aſſigns ſhall and may have, hold, and enjoy the 


| tithes and premiſſes aforeſaid, and every part and parcel thereof 


during the ſaid term hereby granted, without any let, trouble, 


 moleſiation, interruption, or denial of him the ſaid A. B. or 


his affigns, or any other perſon or perſons claiming or to claim 


/ 


by, from, or under him. In witneſs whereof the parties to 
theſe preſents have interchangeably ſet their bandt and ſeals the 
day and year ft abourwritten. 


| Signed, ſaalad, and delivered ( hs r eB. 
ing been firſt duly flamped) inthe , Ci. D. 
reſence of | . % f it OR 


Note, it is ſaid generally in ſome books, that a verbal 


Teaſe of tithes is not good. Others ſay, that tithes may 
be granted for one year without deed, but no longer. 
Others diſtinguiſh, and ſay, that a grant of tithes even 
for one year is not good by way of leaſe, but may be good 
by way of ſale. Others, to the like purpoſe, affirm, 


that if the parſon agrees with the pariſhioner, that ſuch 


pariſhioner ſhall keep back his own tithes for à year, this 
is a good bargain by way of retainer z''butvif he grants 
to him the tithes of another, tho? it be but for a year, 


it is not good unleſs it be by deed. Cro. Ja. 673. 1 RelPs 


Rep. 174. God. 354. Freem. Rep. 234. 2 Brownl. 17. 


And by the ſeveral ſtamp acts, ſuch leaſe (for whatever 
term it is made) muſt be on a 58s ſtamp. 


In the caſe of the Archbiſhop of York and Dr Hayter a- 
gainſt Sir Miles Stapleton and others, Feb. 21, 1740; the 
archbiſhop was intitled in right of his fee, to the rectory 
of Mitton in Yorkſhire ; and granted a leaſe for three lives 


to archdeacon Hayter, who made a derivative leaſe to one 
Taylor. And this bill was brought by the archbiſhop - 


and Dr Hayter, for an account of tithes in kind, and to 
eftabliſh the cuſtom of ſetting out the corn. in ſtooks. It 


was OT, that there is no foundation for this bill, be- 
r Hayter having made a leaſe to Taylor, is not in- 
titled to any account, and cannot maintain a bill to eſta- 


cauſe 


bliſh a cuſtom of ſetting out in ſtooks or ſtacks, which is a 


mere right. By the lord chancellor Hardwicke: I am of 
opinion, the bill to eſtabliſh the cuſtom is well brought; 
and that the perſon who is jntitled to the inheritance is pror 


perly made a party, notwithſtanding the tithes themſelyes 


were out in leaſe at the time for which the account is 
prayed; for other wiſe, it might i ifs great inconve- 


niencies by a colluſion between the leſſees and the occu- 
piers; and that a billg ay bejeven þrayght, without pray- 


* 


And therefore I 
2 Ait. 136. : | 
. — ö 1 Title 


ing an account, AAPL mere right only, appears 
from the common caſe of bills for eſtabliſhing modus's, 


«a 


all direct an iſſue to try the cuſtom. 
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1 Tomb Stones. 


— : — — — 


See Burtal. 5 . 5 
Tranſlation. See Biſhops. 


- Tranſubſtantiation. See LoW's "TY 


Trees in the church yard. See Church. 
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